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Preface 


Since the establishment of the General Accounting Office by the 
Budget and Accounting Act, 1921, there have been published 30 
volumes, including this volume, of decisions of the Comptroller 
General of the United States. The decisions appearing in these vol- 
umes have been selected as constituting the more important, from the 
standpoint of general application and precedent, of those rendered 
during each fiscal year. The law authorizes and requires that such 
decisions be rendered in advance, upon request, to the heads of depart- 
ments and establishments and disbursing officers (sec. 8 of the act of 
July 31, 1894, as amended, 42 Stat. 23, et seg.), and to certifying 
officers (section 3 of the act of December 29, 1941, 55 Stat. 875). 
Decisions also are rendered to claimants who request review or recon- 
sideration of claims which have been disallowed in whole or part, and 
to disbursing and certifying officers who request reconsideration of 
items for which credit has been disallowed. It is with the view to 
preserving such decisions in an authentic and permanent form, con- 
venient for reference, and to provide guidance for the administrative 
officers of the Government that these volumes are published. 

For the most part, the decisions contained in this series are made 
available to the various Government agencies in advance of publica- 
tion of the volume through the circulation of, mimeographed copies 
of the decisions and of the “Daily Synopses of Decisions,” as well as 
by the issuance of separate monthly pamphlets which eventually are 
consolidated into the annual volume. 

Separate pamphlets containing the appendix, index-digest, table of 
statutes cited, etc., pertaining to a particular volume of the decisions 
of the Comptroller General also are published to afford complete 
fiscal year coverage of the published decisions to those subscribers 
who receive only the monthly pamphlets. 

Also, there have been compiled three consolidated indexes, the first 
entitled “Index to the Published Decisions of the Accounting Officers 
of the United States, 1894-1929,” the second, “Index-Digest of the 
Published Decisions of the Comptroller General of the United States, 
July 1, 1929-June*30, 1940,” and the third, “Index Digest of the 
Published Decisions of the Comptroller General of the United States, 
July 1, 1940-June 30, 1946.” A consolidated index-digest for the 
period July 1, 1946—June 30, 1951, is in the process of publication and 
will be made available in the near future. These indexes are designed 
to assist in research for precedents with respect to matters coming 
within the jurisdiction of the General Accounting Office. 

Decisions appearing in the published volumes should be cited by 
volume and page numbers, as 1 Comp. Gen. 100. Other decisions of 
the Comptroller General, not selected for publication, should be cited 
by the applicable file number and date, for example, B-12345, June 
23, 1948. 


vo 














COMPTROLLERS OF THE TREASURY 


COMPTROLLERS! 


Date of com- | Expiration 
Name Whence appointed mission | of service 











Nicholas Eveleigh...-.............-- a Sept. 11, 1789 |? April 16, 1791 
Oliver Wolcott, Jr..........- a einai rnin ccunssescasens June 17,1791 | Feb. 2,1795 
Jonathan Jackson---- --| Feb. 25,1795 | Sept. 1, 1795 






















els in nie ectnnnnmingllinceaiiaiadmaitiaaie adnmmiiendinn 26,1795 | June 30, 1796 
John Steele. - -_- id aissoumibineaeesannd 1,1796 | Dec. 14, 1802 
Gabriel Duvall _- 15, 1802 |} Nov 21,1811 
Richard Rush. - . -- N 22,1811 | Feb. 10, 1814 
Ezekiel Bacon ---__- . 11,1814 | Feb. 28, 1815 
a Tennessee.................-.---.| Feb. 28,1815 | Mar. 3, 1817 
FIRST COMPTROLLERS 
Pe DON sis cc db ccictcadcaded EUs. ds candansses Mar. 3,1817 | June 30, 1836 
i a NS fin cindictine ksi June 18,1836 | Feb 28, 1838 
I .......ncconsetecudmnesdicaned a a Feb. 23,1838 | Apr 19, 1X41 
nena ala aaa alee ell Apr. 6, 1841 | Sept. 13, 1841 
ES Bs I oa cccmnaceceseccccas 0 Sy Apr. 1.1842 | May 31, 189 
Elisha Whittlesey i 31, 1849 | Apr. 30, 1857 
_ ~ ST eee eee I 26,1857 | Apr 30, 1861 
Elisha Whittlesey ---........-. 10,186] |?Jan. 7, 1863 
ey tO PS didn. o neceeweenttnnene " . 14,1863 |? Feb 25, 1878 
I Ea cs wcdinincondcoucncsee i ns + 5, 1878 | June 10. 1880 
EE Re ee i y 15,1880 | Mar. 24, 1885 
Oo oneunebuaanse 0 ES oe Mar. 20,1885 | Apr 22, 1889 
Bad GO. BEGRIIUG. .cccocecccccocccoccccee ee May 10,1889 | May 14, 1893 
ene i ara ak aa eg May 6.1893 | Sept 30, 1894 
DEPUTY FIRST COMPTROLLERS* 

| 
William Hemphil! Jones_................ Delaware......... ale icles July 1,1875| Sept. 4, 1876 

a on ncennatininstineanio’ Sept. 5,1876| Apr 4, 1885 

i I ou ninactncininicepmetmemetl Ee ee Apr. 4,1885 | Oct. 11,1893 

| Charles Marshal) Foree...........-...--- Ns niicneicncistiieneiinidl Nov. 10. 1893 | Sept. 30, 1894 

| 1 Office of Comptroller created Sept 2. 1789. 

3 Died in office. 
' 4Office of First Comptroller created Mar. 3, 1817. 
i ‘Office of Deputy First Comptroller created Mar. 3, 1875. 
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COMPTROLLERS OF THE TREASURY 


SECOND COMPTROLLERS'! 
























| , 
Name Whence appointea | D ee ae 

| | 
EE on Massachusetts. ................-. | Mar. 6,1817 | Mar. 21, 1829 
ie ebhcne stceewee abil DOr TRIG. oo ecicccccccsnse | Mar. 21,1829 | May 24, 1830 
James B. Thornton...................---|..--- iat oul te | May 27,1830 | June 30, 1836 
I as So ecetstaeasinestleachimendoioenininanal SN ele icleesneabenieiicaicitedl June 18,1836 | Nov. 28, 1850 
i al RN hada Nov. 27, 1850 | Sept. 10, 1851 
I a a ee eee eee ee ne Oct. 1,185] | Feb. 13, 1853 
ES EEE New Hampshire... .............- Feb. 11,1853 | Oct. 8, 1857 
crt ioccciareenesteereiaemueuninae District of Columbia_-.-.........- Oct. 1,1857 | May 11, 1863 
John M. Brodhead - - --- 20,1863 | Jan. 23, 1876 
Cyrus C. Carpenter - - _. 7, 1876 | Sept. 30, 1877 
William W Upton--.-.-. 1,1877 | Jume 1, 1885 
EE NE inninniccnmetececncneue 2,1885 | Apr. 1, 1887 
EER 22,1887 | May 26, 1889 
I I scence nin laestcasinesiici POMMOPIUOMIR.. .. ncccccoceccsccce May 23,1889] June 5, 1893 
Charles H. Mansur.....................- I cimtiithiabditneenncanios May 27, 1893 | Sept. 30, 1894 

DEPUTY SECOND COMPTROLLERS : 

eens Gs GION, 2.5 nkncceccccloccsses I al Nl i cctictnsinniemiaiel July 1.1875 Jan. 16,1876 
PI WITS sci Sa concen ccceenes NR ati Neh ta ngncibeaienied Jan. 17,1876 | July 15, 1876 
PD Oe. BP eicnaccusoncaccnccsens EE ae July 24,1876 | June 30, 1885 
Richard R. McMahon................... I i cicicemmaite “July 1,1885 | Oct. 31, 1889 
ee i ndivendinhbnmbicseseusccacda Nov. 1, 1889 | Sept. 21, 1893 
ee ol csi tential Sept. 22,1893 | Sept. 30, 1894 

COMPTROLLERS: 

| 
a ae a ete Oct. 1,1894 | Aug. 4, 1897 
Py TIL. dmncnmummicnneil ESR” July 26,1897 | May 15,1913 
EE Es RD 6. ccccemdccwonemenantimend EES EE May 16,1913 | Aug. 31, 1915 
ff, | i shanti hee iinet Sept. 1.1915 | June 30,1921 

ASSISTANT COMPTROLLERS: 
Coeees £s, RT... . 5 ccnncncsncneed cial inna Oct. 1,1894/ Apr. 16, 1895 
Edward A. Bowers. ............. sainciawienled MINI, ccncnisgteinintdanedearail June 6,1895 | Dec. 24, 1897 
ak Jan. 18,1898 |*Dec. 6,1912 

SE TW MPMI. caccccncccccccccsscs NN ie is ee eee May 24,1913 | Aug. 31,1915 
Charles Marshal) Foree..............-.-- DR cnccucvcacovescsucansss Sept. 1,1915 | June 30, 1921 





Office 0: Second Comptrolier created Mar 3, 1817 
‘ Office of Deputy Second Comptroller created Mar. 3, 1875. 


By the act oi July 31, 1894, taking effect Oct. 1, 1804, the First Comptroller of the Treasury was made 
Comptroller ot the Treasury and the office of Assistant Comptroller of the Treasury created: the offices of 
Second Comptroller oi the Treasury; Deputy Second Comptroller, and Deputy First Comptroller were 


abolished. 
* Died in office. 
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COMPTROLLERS GENERAL OF THE UNITED STATES 


COMPTROLLERS GENERAL’ 














7 | Date of com- | Expiration 

Name | Whence appointed mission of service 
5 EE DERI, cerienccsincnnnncwes ined ti cegdcsalasn toe June 29,1921 | June 30, 1936 
ee New Hampshire. ----- pmeenaidunind Apr. 7,1939 |June 19, 1940 
RAND GD. TEENIE... onntnncneusesnuanson North Carolina. ................ es, RT Riscnwantedantiats 


ASSISTANT COMPTROLLERS GENERAL! 





i a a i Gianna nites oka ab ned | June 30,1921 | Nov. 11,1930 
ae eee ES ee 3 Mar. 6, 1931 |*Apr. 30, 1943 
I ii ac acta elastic etpiatl te cae caiskewaeha iS, ns 


1 By the act of June 10 1921, 42 Stat. 23, effective July 1, 1921 the offices ot Comptroller General of the 
United States and Assistant Comptroller General of the United States were created and the offices of the 
Comptroller of the Treasury and Assistant Comptroller of the Treasury were abolished. 

2 Resigned. 

4 Recess appointment. 

‘ Retired. 
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Appropriations—Availability—Decalcomanias 


Decalcomania transfers carried as stock items available at all times to the 
public generally and which do not require any printing operation after receipt 
of an order are not to be construed as printing required to be procured from the 
Government Printing Office pursuant to the act of March 1, 1919, as amended, 
so that the Soil Conservation Service may charge the cost thereof to its appro- 
priation limitation for operations. 24 Comp. Gen. 608, distinguished. 

Comptroller General Warren to W. R. France, Department of Agri- 


culture, July 6, 1950: 


There has been received your letter of June 6, 1950, forwarding a 
voucher stated in favor of Duro Decal Company, Inc., Chicago, Illi- 
nois, which has been presented to you for certification, and requesting 
a decision as to whether the purchase properly may be paid for from 
the appropriation stated on the voucher. 

You state that the proposed payment is for decalcomania transfers 
used to letter and number Government automotive equipment and 
that the transfers are not printed exclusively for the Soil Conserva- 
tion Service but are stock items available at all times to the public 
generally. For this reason, you propose to charge the expense to the 
appropriation limitation for soil conservation operations since pay- 
ment from that fund would not appear to be in contravention of the 
act of March 1, 1919, 40 Stat. 1270, as amended, 44 U.S.C. 111. How- 
ever, in view of the holding in 24 Comp. Gen. 608, you express doubt 
as to whether the expenditure may not be a proper charge against the 
appropriation limitation for printing and binding. 

The act of March 1, 1919, as amended, supra, provides: 

All printing, binding, and blank-book work for Congress, the Executive Office, 
the Judiciary (other than the Supreme Court of the United States), and every 
executive department, independent office, and establishment of the Government, 
shall be done at the Government Printing Office, except (1) such classes of work 
as shall be deemed by the Joint Committee on Printing to be urgent or necessary 
to have done elsewhere; and (2) printing in field printing plants operated by 
any such executive department, independent office, or establishment, and the pro- 


curement of printing by any such executive department, independent office, or 


establishment from allotments for contract field printing, if approved by the 
Joint Committee on Printing. 


Provisions of this nature have been construed by the accounting of- 
ficers of the Government as applying to instances where the items in- 
volved are to be printed for the procuring agency after the order for 
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such items is placed. In 18 Comp. Gen. 565, items such as calendar 
pads, alphabetical tabs, etc., which are regularly carried in stock by 
dealers and which require no printing or binding operation after the 
receipt of an order, to fit them for the use of the purchasers, were con- 
strued as not within the provisions of the act of March 1, 1919. See, 
also, 16 Comp. Gen. 145; id. 788, with respect to the purchase of tags. 

The decision, 24 Comp. Gen. 608, cited in your letter, held that the 
manufacture of decalcomania is a printing process and as such these 
items would be required to be procured from the Public Printer, or 
otherwise, in accordance with the provisions of the 1919 act. How- 
ever, that decision was concerned with the question therein submitted, 
that is, the purchase of decalcomania in accordance with certain 
specifications and, of necessity, requiring the printing operation after 
the receipt of the order. 

It is the understanding of this Office that the decalcomania items 
involved in the present voucher, while requiring a printing operation 
in their manufacture, will require no processing after the receipt of 
the order but are stock items available to the public generally. Ac- 
cordingly, the purchase of these items is not to be construed as within 
the provisions of the 1919 act, as amended, and, since it does not in- 
volve printing and binding, may be charged to the appropriation 
stated on the voucher. 

The voucher, which is returned herewith, may be certified for pay- 
ment if otherwise correct. 


[B-84044} 


Pay—Promotions—Effective Date—Warrant Officers Com- 
missioned in the Marine Corps 


The effective date of a promotion for pay purposes of a permanent commissioned 
warrant officer who was temporarily appointed a second lieutenant in the Marine 
Corps pursuant to section 302 of the Officer Personnel Act of 1947 is the date 
the officer accepted such appointment, and, if otherwise entitled to the benefits 
of the savings provisions in section 302 (e), he may continue to receive the pay 
and allowances to which entitled on the date of acceptance of the temporary 
appointment, provided such pay and allowances are in excess of those to which 
he is entitled under the temporary appointment. 


A temporary warrant officer of the Marine Corps who is promoted to temporary 
commissioned warrant officer pursuant to section 302 of the Officer Personnel 
Act of 1947 may not be regarded as having been temporarily appointed a com- 
missioned warrant officer from the date on which he completed six years’ service 
in warrant or higher grades so as to be entitled to credit for “constructive” 
commissiozed service in determining whether he has completed 10 years’ commis- 
sioned service for pay purposes under section & of the Pay Readjustment Act of 
1942, as «mended. 











Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 3 


Since the appointment of a permanent commissioned warrant officer of the 
Marine Corps to the permanent rank of second lieutenant for limited duty pur- 
suant to section 404 of the Officer Personnel Act of 1947 is not clearly an advance- 
ment in rank or grade pursuant to law, within the meaning of the act of March 4, 
1913, such appointment may be considered for pay purposes as effective upon 
the date of acceptance of the appointment by the officer, in the absence of a 
judicial determination in the matter. 

Assistant Comptroller General Yates to the Secretary of the Navy, 
July 7, 1950: 

There has been considered your letter of February 23, 1949, request- 
ing decision on a number of questions which have been presented by 
the U. S. Marine Corps concerning the effective date for pay purposes 
of the appointment or promotion of certain grades of enlisted men, 
warrant officers, and commissioned warrant officers to higher tempo- 
rary and permanent grades or ranks in the U. S. Marine Corps 
pursuant to certain sections of titles III and IV of the Officer Per- 
sonnel Act of 1947. For the purpose of convenience the questions 
presented in the letter of the Marine Corps will be rearranged and 
answered in the order as so rearranged. 

The first question—pertinent to the discussion in paragraphs 2 to 8 
of the letter of the Marine Corps, as well as the questions contained 
in paragraph 9, except paragraph 9 (c)—concerns the effective date 
for pay purposes in the case of a permanent commissioned warrant 
officer who was temporarily appointed a second lieutenant in the 
Marine Corps pursuant to section 302 of the Officer Personne] Act of 
1947, 61 Stat. 829, 830; and, also, the rate of saved pay and allowances 
to which such officer is entitled under section 302 (e) of the said act 
upon acceptance of such temporary appointment. It is stated that he 
was temporarily appointed a second lieutenant September 16, 1948, 
to rank from August 3, 1948, which is the date the vacancy occurred ; 
that he accepted such appointment on September 17, 1948; and that 
he completed nine years’ service for longevity pay purposes on Sep- 
tember 11, 1948. 

Section 302 (c) of the Officer Personnel Act of 1947, 61 Stat. 830, 
which is applicable to the Navy and Marine Corps, provides, inter 
alia, that staff sergeants and above, warrant officers, and commissioned 
warrant officers may be temporarily appointed to grades in the Ma- 
rine Corps, including the grades of warrant ofticer and commissioned 
warrant officer, not above captain. Subsection (g), 61 Stat. 830, 
provides that such temporary appointments may be made in such 
numbers as the President may determine necessary, with certain lim- 
itations, and subsection (e) of the said act, 61 Stat. 830, provides as 
follows: 
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The permanent, probationary, or acting appointments of those persons tem- 
porarily appointed in accordance with the provisions of this title shall not be 
vacated by reason of such temporary appointments, such persons shall not be 
prejudiced thereby in regard to promotion, advancement, or appointment in 
accordance with laws relating to the Regular Navy or Marine Corps, and their 
rights, benefits, privileges, and gratuities shall not be lost or abridged in any 
respect whatever by their acceptance of commissions or warrants hereunder: 
Provided, That, except as otherwise provided herein, no person who shall accept 
a temporary appointment under the provisions of this title shall, while serving 
thereunder, be entitled to pay or allowances except as provided by law for the 
position temporarily occupied: And provided further, That no person temporarily 
appointed under the authority of this section shall suffer any reduction in pay 
and allowances to which he was entitled by virtue of his permanent Status at 
the time of such temporary appointment nor shall he suffer any reduction in 
pay and allowances to which he was entitled under a prior temporary appoint- 
ment in a lower grade. 

It will be noted that various provisions are made in title III of 
the said act with respect to the effective date for pay purposes of 
certain temporary promotions made pursuant thereto, but no provi- 
sion—other than that contained in the first proviso in section 302 (e) 
supra—appears to have been made therein with respect to the effective 
date for pay purposes of temporary promotions of personnel described 
in subsection (c) of section 302. See, for example, section 311 (a) (2) 
of the said act, 61 Stat. 852, which appears to relate to line officers of 
the Navy of the grade of ensign and above whe are recommended for 
temporary promotion by selection boards (applicable by assimilation 
under section 314 (a), 61 Stat. 863, to commissioned officers of the 
Marine Corps), and which provides that upon temporary promotion 
to a higher grade an “officer” (defined in section 302 (a) as ensign 
or above) shall be entitled to the pay and allowances of the higher 
grade from “the date of the occurrence of the vacancy which he is 
temporarily promoted to fill.” See, also, subsections (0) and (s) of 
section 304, as added by subsections (a) and (b) of section 1 of the 
act of August 5, 1949, 63 Stat. 567, and sections 311 (b) (1), (2), 
and (3) and 314 (h) of the 1947 act, 61 Stat. 853, 864, respecting the 
effective date of temporary promotions made pursuant to those sec- 
tions. Hence, no other provision having been made in that respect, 
there is for consideration whether the first previso in subsection (e) 
of section 302 fixes the effective date of temporary promotions of 
personnel appointed pursuant to that section. 

The first proviso in section 302 (e), supra, refers to persons who 
“accept” temporary appointments under title III of the act, and 
provides that, “except as otherwise provided herein,” no such person 
shall be entitled, “while serving thereunder” to pay and allowances 
except as provided by law for the position temporarily occupied. The 
said proviso is substantially similar to the first proviso which appeared 
in section 7 (a) of the temporary promotion act of July 24, 1941, 55 
Stat. 604, and under that proviso—at least prior to the enactment of 
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the act of June 30, 1942, 56 Stat. 465—it was considered that the said 
proviso was a clear prohibition against the payment of pay and allow- 
ances to any person who accepts a temporary commission or warrant 
pursuant to that act, except the pay and allowances provided by law 
for the position temporarily occupied. See 21 Comp. Gen. 991, 993; 
22 id. 548, 551. However, section 5 of the act of June 30, 1942, 56 
Stat. 465 (which was repealed by section 426 (a) of the Officer Per- 
sonnel Act, 61 Stat. 880), expressly fixed the effective aate for pay 
purposes of temporary promotions theretofore or thereafter made 
pursuant to the 1941 act as “the dates on which such appointments 
are made by the President,” unless expressly declined, and such ap- 
pointments were regarded as having been accepted on the date made, 
without formal acceptance or oath of office. Hence, since the first 
proviso in section 302 (e), supra, in effect, prohibits persons who 
“accept” temporary appointments under that title from receiving pay 
and allowances other than those provided by law for the position tem- 
porarily occupied, and as the effective date of such temporary ap- 
pointments or promotions for pay purposes is not “otherwise provided 
herein,” it must be concluded that a person who accepts a temporary 
appointment pursuant to section 302 is not entitled to the increased 
pay and allowances of the higher temporary grade or rank prior to 
the date of acceptance of the temporary appointment. The said pro- 
viso having, in effect, prescribed the date that persons temporarily 
uppointed or promoted under that title would be entitled to the in- 
creased pay and allowances of their temporary grades or ranks, stat- 
utes such as the act of March 4, 1913, 37 Stat. 892 (34 U.S. C. 870), 
and section 1560, Revised Statutes (34 U. S. C. 862), fixing the effec- 
tive date for pay purposes of appointments and promotions generally, 
in the Navy and Marine Corps, are inapplicable. Accordingly, under 
the circumstances in the present case, the effective date for pay pur- 
poses of the temporary appointment made pursuant to section 302 1s 
the date the officer accepted such appointment, namely, September 17. 
1948. The question in paragraph 9 (a) of your letter is answered 
accordingly and in view of such answer no answer to the question 
contained in paragraph 9 (b) is necessary. 

The second or last proviso in section 302 (e) of the Officer Person- 
nel Act of 1947, supra, qualifies the first proviso in that section so 
as to save a person who accepts a temporary appointment under that 
section from any reduction in the pay and allowances to which he 
was entitled by virtue of his permanent status “at the time of such 
temporary appointment.” The quoted phrase when considered in 
conjunction with the provision in the first proviso in subsection (e) 
of section 302 (which refers to persons who “accept” such temporary 
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appointments and restricts the pay and allowances of such persons 
“while serving thereunder” to those authorized for the temporary 
grade or rank), appears to have reference to the date of acceptance 
of the temporary appointment, that is, the effective date of the tem- 
porary appointment for pay purposes, rather than the actual date 
of the temporary appointment. Hence, a person otherwise entitled 
to the benefits of the savings provisions in section 302 (e), including 
an enlisted person temporarily appointed a commissioned officer, is 
entitled to continue to receive the pay and allowances of his permanent 
grade or rank (or in a proper case the pay and allowances to which 
entitled under a prior temporary appointment in a lower grade) 
to which entitled on the date of acceptance of such temporary appoint- 
ment, if such pay and allowances are in excess of those to which 
entitled under his temporary appointment. It is to be understood, 
of course, that conditions under which an officer is serving on date 
of acceptance of temporary appointment may so change subsequently 
thereto as to affect the pay and allowances to which he was entitled 
under his status prior to such acceptance. See, generally, 23 Comp. 
Gen. 21 and 24 id. 739. The questions in paragraph 9 (d) and (e) of 
the letter are answered accordingly. 

The second matter for consideration—paragraphs 10, 11, 12, 18, 
and 14 of the letter—concerns the date of rank and the effective date 
for pay purposes of a promotion from temporary warrant officer to 
temporary commissioned warrant officer pursuant to section 302 of the 
Officer Personnel Act of 1947. In the case mentioned in paragraph 
14 (a) of the Marine Corps’ letter, the officer’s permanent status is 
that of an enlisted man and at the time of his temporary appointment 
under the act of July 24, 1941, as a warrant officer, November 23, 
1946, he had completed over six years’ active commissioned service in 
the Marine Corps Reserve. Under sections 302 and 316 (a) of the 
Officer Personnel Act, he was temporarily appointed a commissioned 
warrant officer on November 2, 1948, to rank from November 23, 1946, 
which temporary appointment he accepted November 9, 1948. 

As stated in the answer to the first question, the effective date for 
pay purposes in the case of a warrant officer temporarily appointed 
a commissioned warrant officer under section 302 of the Officer Per- 
sonnel Act of 1947 is the date the officer accepts such temporary ap- 
pointment and not the date of rank stated in his commission. 
Accordingly, the officer referred to in paragraph 14 (a) of the letter 
from the Marine Corps is entitled to pay and allowances as a com- 
missioned warrant officer with less than 10 years’ commissioned service 
from November 9, 1948, the date he accepted such temporary appoint- 
ment. In view of the answer to the above question, the next question 
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for consideration concerns the date on which such officer is to be 
considered as having completed 10 years’ commissioned service. The 
question is stated in paragraph 14 (b) as follows: 


(b) If it be held that entitlement to pay and allowances accrues from a 
date other than date of rank, is the officer entitled to constructive commissioned 
service from date of rank, 23 November, 1946, to include the date prior to the 
date he becomes entitled to pay and allowances as a commissioned warrant 
officer? 


Section 8 of the Pay Readjustment Act of 1942, 56 Stat. 262, as 
amended, 37 U. S. C. 108, provided in pertinent part as follows: 

Commissioned warrant officers of the Navy, Marine Corps, and Coast Guard 
with creditable records on the active list, after ten years of commissioned 
service, and masters and chief engineers in the Army Mine Planter Service, shall 
receive the base pay of the third period as established by section 101 of this 
title and shall be entitled to the money allowances for subsistence and for 


rental of quarters as established by sections 105 and 106 of this title for officers 
receiving the pay of the third period. 


Section 316 (a) of the Officer Personnel Act of 1947, 61 Stat. 867, 
provides as follows: 
No officer serving in warrant grade shall be temporarily advanced to com- 


missioned warrant officer until he shall have completed six years of service in 
warrant or higher grade. 


Compare the act of June 10, 1926, 44 Stat. 725, and the act of Feb- 
ruary 15, 1929, 45 Stat. 1180, as amended, 34 U. S. C. 331a, applicable 
to the permanent appointment of commissioned warrant officers. 

In the case referred to in paragraph 14 (b) of letter from the 
Marine Corps, the warrant officer had completed the “six years of 
service in warrant or higher grade,” which includes service under 
either a temporary or permanent appointment, long prior to the time 
he was temporarily appointed a commissioned warrant officer under 
section 302 of said 1947 act. Presumably, it is the view that under 
such circumstances the officer may be considered as constructively 
having been temporarily appointed a commissioned warrant officer 
under section 302 of the Officer Personnel Act on the date following 
the date on which he completed the six years’ service required under 
section 316 (a), supra; and, on such basis even though not appointed 
a temporary commissioned warrant officer until long after completion 
of such six years’ service, that all service as a warrant officer after 
completion of the required six years’ service is to be considered as 
“constructive” commissioned service for the purpose of determining 
whether the officer has completed 10 years’ commissioned service so 
as to entitle him to the pay and allowances authorized under section 8 
of the Pay Readjustment Act of 1942 as amended. 

The said section 316 (a), supra, does nct appear to be a mandatory 
requirement that all warrant officers with six years’ service in warrant 
or higher grades are to be temporarily appointed commissioned war- 
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rant officers under section 302 of the 1947 act. On the contrary, it 
appears to be in the nature of a prohibition or restriction against the 
appointment of warrant officers as temporary commissioned warrant 
officers under that title until they have completed at least six years’ 
service in warrant or higher grades. A temporary warrant officer has 
no vested right under sections 302 and 3l6a of the 1947 act to be 
temporarily appointed a commissioned warrant officer upon comple- 
tion of the required six years’ service. And no provision in the Officer 
Personnel Act, or any other act, has been found under which persons 
temporarily appointed commissioned warrant officers under section 
302 of the Officer Personnel Act may be regarded as having been 
temporarily appointed commissioned warrant officers from the date 
on which they completed six years’ service in warrant or higher grades. 
In that connection see the first proviso in the act of February 15, 1929, 
45 Stat. 1180, applicable to permanent commissioned warrant officers 
in the Navy and Marine Corps, which provides that certain warrant 
officers who have “heretofore” been commissioned chief warrant officers 
shall “for all purposes” be regarded as having been so commissioned 
from completion of such six-year service. See Couwvrette v. United 
States, 76 C. Cls. 746. Accordingly, the officer referred to in para- 
graph 14 (a) and (b) is not entitled to credit for “constructive” 
commissioned service in determining whether he has completed 10 
years’ commissioned service under section 8 of the Pay Readjustment 
Act of 1942 as amended. The same rule respecting the counting of 
constructive commissioned service also is applicable in the case re- 
ferred to in paragraph 14 (c) of the letter. 

The third and last question presented—paragraph 9 (c) of the 
Marine Corps’ letter—is whether the above rule, respecting the effec- 
tive date for pay purposes of temporary appointments under section 
302 (e), supra, also is applicable in the case of a permanent com- 
missioned warrant officer who was permanently appointed a second 
lieutenant for limited duty pursuant to the provisions of section 
404 (a) and (c) of the Officer Personnel Act of 1947, 61 Stat. 870, 
871, which provisions are made applicable to the Regular Marine 
Corps by subsection (d) of section 404, 61 Stat. 871. The said sec- 
tion 404 (a) authorizes the President to appoint permanently in the 
Regular Navy—and by assimilation in the Regular Marine Corps— 
in commissioned grades, not above commander, certain grades of 
enlisted men, warrant officers, and commissioned warrant officers for 
the performance of limited duty in technical fields indicated in their 
warrants or ratings. The eligibility of such persons for appointment 
as limited duty officers is to be determined in accordance with rules 
prescribed by the Secretary of the Navy, but no person is to be re- 
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garded eligible for such an appointment until he has completed ten 
years of naval service, exclusive of active duty for training in a re- 
serve component. See subsection (c) of section 404, as amended by 
section 1 (f) of the act of August 5, 1949, 63 Stat. 568. Under section 
404 (j) of the Officer Personnel Act, 61 Stat. 872, which is made appli- 
cable to the Marine Corps by section 404 (k), 61 Stat. 872, no officer 
appointed for limited duty is to suffer any reduction in the pay and 
allowances to which he was entitled “at the time of such appointment” 
by virtue of his permanent status. 

No provision has been found in section 404, or any other section of 
the act, which expressly fixes the effective date for pay purposes of 
permanent appointments for limited duty in the Regular Marine 
Corps pursuant to subsections (a) and (c) of section 404. It is noted, 
however, that the Department of the Navy has taken the view that 
such permanent appointments are not effective for pay purposes until 
accepted by the officer. See paragraph 54105 1b, Bureau of Supplies 
and Accounts Manual. Such view appears to be based upon an ad- 
ministrative understanding that a permanent appointment as a limited 
duty officer under such circumstances is an “original entry into the 
service” within the meaning of section 1560, Revised Statutes, 34 
U.S. C. 862 (which provides that the pay of a naval officer upon origi- 
nal entry into the service shall commence upon the date of acceptance 
of the appointment), rather than an advancement in grade or rank 
pursuant to law under the act of March 4, 1913, 37 Stat. 892, 34 U.S. C. 
&70, which provides that all officers of the Navy “advanced in grade 
or rank pursuant to law” shall be allowed the pay and allowances of 
the higher grade or rank from the dates stated in their commissions. 

It is understood that, generally, persons eligible for permanent 
appointment as limited duty officers, including temporary oflicers 
eligible for appointment under section 404 (h), as amended, submit 
their application for appointment to proper authorities and if such 
application is approved an appointment is tendered the individual, 
which appointment must be accepted within a specified period of time. 
However, until such time as the appointment is approved by proper 
authorities and accepted by the officer, he continues to serve under his 
prior appointment. In that connection, it is understood that a num- 
ber of persons who served in higher temporary grades have received 
permanent appointments as limited duty officers under section 404 (h) 
of the said act, as amended, in grades lower than their temporary 
grades, and it has been considered that the effective date of such perma- 
nent appointments is the date of acceptance. There is nothing in 
section 404 of the Officer Personnel Act of 1947, or otherwise, indica- 
tive of an intent to fix the effective date for pay purposes of permanent 
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appointments under that section prior to the date on which such ap- 
pointments are accepted by the individuals concerned. Hence, ir- 
respective of whether a permanent appointment as a limited duty 
officer under section 404 must be considered an original entry into 
the service within the meaning of section 1560, Revised Statutes, it 1s 
at least not so clearly an advancement in grade or rank pursuant to 
law, within the meaning of the act of March 4, 1913, that this Office 
is required, in the absence of a judicial determination of the matter, 
to disagree with the administrative view that such permanent appoint- 
ments are not effective for pay purposes until the date of acceptance 
of the appointment. 


[B-95198} 


Contracts—Discounts—Beginning of Discount Period 


A discount period generally is to be considered as beginning to run from the date 
that purchased articles are delivered to the purchaser, in the absence of specific 
stipulations otherwise, so that where a purchase order providing for a discount 
does not contain any specific provision for determining when the discount period 
begins, such period is properly for computing from the date the supplies are 
received by the Government. 


Comptroller General Warren to the Pyramid Rubber Company, 
July 11, 1950: 


Reference is made to your letter of April 19, 1950, requesting review 
of settlement dated April 11, 1950, which disallowed your claim for 
refund of discount deducted in the sum of $3.72 in making payment 
to you for supplies furnished the Naval Supply Depot at Seattle, 
Washington, pursuant to purchase order No. SN-163930-PC, issued 
by the purchasing depot on July 15, 1949. 

Under the terms of the said order, you agreed to furnish the Naval 
Supply Depot at Seattle on or before August 18, 1949, with certain 
designated nursery supplies of a stipulated contract value of $185.76. 
and with respect to the discount offered, there were incorporated 
therein the terms : “2%—10, NET 30 DAYS.” Inasmuch as payment 
for the supplies was made on September 16, 1949, or within seven 
days after receipt of the supplies at Seattle on September 9, 1949, 
there was deducted from your invoice of August 24, 1949, the two 
percent discount offered by you, or $3.72. 

Your request for review of the settlement is based substantially 
upon the premise that the discount period commenced to run from 
date of shipment of the articles from your plant at Ravenna. Ohio, 
on August 24, 1949, and not from date of receipt of the articles on 
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September 9, 1949, at the destination point specified, and, therefore, 
you claim that the discount deducted was not earned. 

Generally, and in the absence of specific stipulations otherwise, a 
discount period is to be considered as beginning to run from date 
the purchased articles are in fact delivered to the purchaser as dis- 
tinguished from constructive delivery by delivery to a carrier, other- 
wise a purchaser would be placed in the position of being required 
in order to obtain the discount to pay for the articles without 
knowing in fact whether the articles shipped are the articles pur- 
chased. Time must be allowed to receive the articles and examine 
them. Consequently, payment is not authorized to be made for 
supplies delivered to the Government until such supplies have been 
inspected and accepted as conforming to the terms of the contract 
and discount is thereupon properly for taking in the absence of specific 
stipulation as stated. 14 Comp. Gen. 721. Since the purchase order 
here involved contained no specific stipulation providing for the run- 
ning of the discount period from date of delivery of the supplies to 
carrier, the discount period was properly computed from the date of 
delivery of the supplies at the destination point. 

Accordingly, the settlement of April 11, 1950, is sustained. 


[B-96152 


Mileage—Travel by Privately Owned Automobile—Civilians 
in Occupied Zones of Germany 


Civilian employees of the Department of the Army who, under competent orders, 
perform official travel by privately owned automobile within the occupied zones 
of Germany may be paid mileage, not to exceed the statutory rate, for such travel, 
provided transportation in kind is not required and the use of a privately 
owned conveyance is administratively approved as more advantageous to the 
yovernment. 


Comptroller General Warren to the Secretary of the Army, July 


11, 1950: 


Reference is made to your letter of June 15, 1950, requesting a de- 
cision as to whether civilian employees of the Department of the 
Army are entitled to mileage for official travel performed by privately 
owned conveyances pursuant to competent orders within the occupied 
zoues of Germany. 

You state that transportation via military trains is available for all 
Department of the Army civilian employees, as well as military per- 
sonnel, for authorized travel within the occupied zones of Germany, 
and it is noted that fares for official travel via military trains within 
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Germany are not assessed on a per capita basis, since such military 
trains are operated at the cost of the German economy, and no pay- 
ment of U. S. Government appropriated funds is involved. 

You make specific reference to Office decision dated July 15, 1948, 
B-77941, wherein the payment of mileage was denied John A. Town- 
ley, major, F. D., Office of the Chief of Finance, Frankfurt, Germany, 
for travel performed by privately owned automobile pursuant to 
orders dated November 13, 1947, authorizing said Army officer to 
proceed “from his present station to Salzburg, Hersching, Tulln and 
Vienna, Austria, on temporary duty for a period not to exceed eight 
(8) days,” and upon completion thereof to return to his proper station. 
Paragraph 2 of Major Townley’s orders provided, in pertinent part, 
as follows: 

Travel by military aircraft, Government motor vehicle and/or rail transpor- 
tation is authorized. Change in itinerary is auth, when traveling by air, as may 
be required by circumstances beyond the control of the traveler. TPA is auth 
on a non-reimbursable basis. * * * 

The cited decision held that under the provisions of section 12 of 
the Pay Readjustment Act (56 Stat. 364), as amended, officer Town- 
ley was not entitled to a money allowance of 3 cents per mile (in lieu 
of transportation) for travel performed by privately owned con- 
veyance (and for which reimbursement was specifically precluded) 
since such travel could have been performed by rail (as authorized) 
at no expense to the Government or the traveler. Said decision was 
intended to apply only to personnel in the armed forces of the United 
States who travel by privately owned conveyance for personal con- 
venience when transportation in kind is specifically authorized and 
is available for the travel directed. It has no application to the rights 
of a civilian employee of the Department of the Army to mileage for 
the use of a privately owned automobile whenever such mode of trans- 
portation is administratively authorized (or subsequently approved) 
as “more advantageous” to the Government. See paragraph 12 (a) 
(1), Standardized Government Travel Regulations; Civilian Per- 
sonnel Regulations 155.6-13 and T3.6-13, dated May 27, 1947, and 
September 13, 1948, respectively. See, also, section 3 of the act of 
August 2, 1946, 60 Stat. 807, and section 4, act of June 9, 1949, 63 Stat. 
166. Although existing civilian travel regulations provide that all 
authorized travel “must be by the most economical usually traveled 
route,” no law or regulation has been found requiring civilian em- 


ployees to utilize transportation in kind (Government means) for the 
performance of official travel where such means of transportation is 
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not required by competent orders, or where the employees are given 
the privilege of selecting other modes of available transportation 
for travel to and from designated locations. However, the deter- 
mination of the mode of travel to be used by an employee is vested 
in the administrative officials—not the employee—and in the event 
an employee elects to travel by a method different from that officially 
authorized, the amount that the Government is obligated to pay, 
generally, may not exceed what it would have cost had the traveler 
utilized the means of transportation prescribed. 

With regard to the suspension raised on voucher No. 6176 of the 
September 1948 accounts of Major A. G. Merritt, F. D., Symbol No. 
214-367, covering payment of mileage to William J. Anderson, former 
civilian employee, for travel by privately owned automobile from 
Berlin to Bremerhaven, Germany, during September 1947, it now 
uppears that said suspension was improper because Mr. Anderson’s 
travel orders dated August 30, 1947, specifically provided that said 
travel by private car “will be to the advantage of the Government.” 
Concerning the mileage claim (No. 0859438) of Dexter G. Tilroe, 
former civilian employee, Headquarters, U. S. Forces in Austria, for 
travel performed by privately owned automobile from Vienna, Aus- 
tria, to Bremerhaven, Germany, February 28 to March 3, 1948, pur- 
suant to travel orders dated February 26, 1948, the record shows that 
Mr. Tilroe’s orders authorized said land travel by “TPA” at the rate 
of 5 cents per mile “not to exceed 678 miles.” In view of his travel 
orders and the administrative explanation subsequently furnished 
which indicated a reasonable basis for the “determination of advan- 
tage to the Government,” allowance thereof in the sum of $33.90, au- 
thorized by settlement dated April 11, 1950, appears to have been 
correct. 

Answering your question specifically, you are advised that this 
Office would not be required to object to the payment of mileage (not 
to exceed the statutory rates prescribed for the official distance 
involved) to civilian employees of your Department for official travel 
performed by privately owned conveyance within the occupied zones 
of Germany, in any case where “transportation in kind” is not re- 
quired to be utilized by competent orders, and the use of a privately 
owned conveyance for official travel within Germany is administra- 
tively authorized (or subsequently approved) as “more advantageous” 
to the Government. 
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[B-95676] 


Travel by Privately Owned Airplane—Mileage; Airport Land- 
ing Fees 

An employee, authorized to perform official travel by privately owned airplane 
on a mileage basis in lieu of actual expenses, under section 4 of the Travel Expense 
Act of 1949 and regulations promulgated thereunder, may not be reimbursed, in 
addition to mileage, an airport landing fee paid incident to the travel performed. 
Comptroller General Warren to W. H. Barrett, Department of 
Commerce, July 12, 1950: 


Reference is made to your letter of May 19, 1950, file No. A-3.32, 
submitting a voucher in favor of George F. Brewster, an employee of 
the Weather Bureau, for reimbursement of certain traveling expenses 
incurred in connection with the use of a privately owned airplane for 
official travel during the period January 11 to February 26,1950. You 
request a decision whether the voucher may be certified for payment 
in the light of the circumstances hereinafter related. 

It appears that Mr. Brewster was authorized to perform official 
travel by privately owned airplane at the rate of seven cents per mile, 
it having been determined that such mode of transportation was more 
advantageous to the Government. In his reimbursement voucher, Mr. 
Brewster has included an item of $3 representing a landing fee charged 
by an airport in Seattle, but you express doubt whether the employee 
is entitled to reimbursement for such item in addition to the mileage 
rate of seven cents per mile. 

The employee states on the voucher that the landing fee in Seattle 
is an established charge for all small aircraft landing at the airport 
and indicates that other airports make a similar charge. 

Section 4 of the Travel Expense Act of 1949, 63 Stat. 166,5 U.S.C. 
837, and paragraph 12 (a) of the Standardized Government Travel 
Regulations promulgated thereunder, effective July 1, 1949, provide 
that an employee may be paid mileage for the use of a privately owned 
airplane “in lieu of actual expenses of transportation.” It seems clear 
that a landing fee for an airplane would be included in the items for 
which an employee may be reimbursed if the use of an airplane be 
authorized on an actual expense basis as distinguished from a mileage 
basis. Hence, it is concluded that the landing fee, such as is involved 
in the instant case, is one of the expenses covered by the authorized 
mileage rate and is not for reimbursement in addition to the payment 
of the specified rate per mile for the travel performed. 

The voucher, which is returned herewith, may not be certified for 
payment in its present form. 
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[B-82075 


Pay—Retired—Army Officer Advanced on Retired List— 
Service Prior to November 12, 1918 


An Army officer who was retired under the act of July 31, 1935, as amended, on 
the basis of having served in the military forces prior to November 12, 1918, 
and who, in accordance with section 203 (a) of the act of June 29, 1948, was 
later advanced on the retired list to the highest temporary grade in which he had 
served satjsfactorily is entitled under that section to have his retired pay com- 
puted from the effective date of the 1948 act at the rate of 75 per centum of the 
pay which he would have received if serving on active duty in the higher grade 
to which he was advanced on the retired list. 


Assistant Comptroller General Yates to Col. C. B. Lenow, Depart- 
ment of the Army, July 13, 1950: 


By endorsement of December 1, 1948, the Chief of Finance for- 
warded to this Office your letter of November 12, 1948, requesting 
decision as to whether payment is authorized on a voucher submitted 
therewith in favor of Colonel John H. Price (retired) in the amount 
of $202.01 covering adjustment in retired pay at the rate of $39.87 
per month for the period June 29 through November 30, 1948. Such 
adjustment in retired pay is computed on the basis that the officer 
(who has completed over 27 but less than 30 years’ service) is entitled 
to 75 per centum—rather than 6714 per centum—of the active-duty 
pay of his temporary grade of colonel by reason of having served 
in the military or naval forces of the United States prior to Novem- 
ber 12, 1918. 

It appears that Colonel Price was placed on the retired list effective 
April 30, 1948, in the grade of major, pursuant to the provisions of 
section 5 of the act of July 31, 1935, 49 Stat. 507, as amended by section 
3 of the act of June 13, 1940, 54 Stat. 380, and section 514 (g) of the 
act of August 7, 1947, 61 Stat. 906, in pertinent part as follows: 


That whenever any officer on the active list of the Regular Army or Philippine 
Scouts shall have completed not less than fifteen nor more than twenty-nine 
years’ service, he may upon his own application be retired, in the discretion of 
the Secretary of War with annual pay equal to 244 per centum of his active-duty 
annual pay at the time of his retirement, multiplied by a number equal to the 
years of his active service not in excess of twenty-nine years: Provided, That the 
number of years of service to be credited in computing the right to retirement 
and retirement pay hereinbefore provided in this section shall include all service 
now or hereafter credited for active-duty pay purposes, any fractional part of a 
year amounting to six months or more to be counted as a complete year : Provided 
further, That any officer on the active list of the Regular Army or Philippine 
Scouts who s_rved in any capacity as a member of the military or naval forces 
of the United States prior to November 12, 1918, shall upon his own application 
be retired with annual pay equal to 75 per centum of his active-duty annual pay 
at the time of his retirement unless entitled to retired pay of a higher grade 
as hereinafter provided, except that officers with less than twenty years’ service 
and officers who are under investigation or who are awaiting trial by courts 
martial or the result of such trial, or whose cases are pending before courts of 
inquiry shall be retired only when the application for retirement in each case 
has been approved by the Secretary of War * * *. 
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The said section 5 was further amended by section 202 of Public Law 
810, approved June 29, 1948, 62 Stat. 1084. 

Although the officer had completed only 27 years’ service at the time 
of his retirement as major, since he had served in the military or 
naval forces of the United States prior to November 12, 1918, he was 
entitled, under section 5 of the 1935 act, as amended, supra, to retired 
pay equal to 75 per centum of the active-duty pay of a major with 
his length of service. Shortly after his retirement, however, the offi- 
cer was advanced on the retired list to the highest temporary grade 
(colonel) in which he served satisfactorily for not less than six months 
during the period September 9, 1940, to June 30, 1946, in accordance 
with the provisions of section 203 (a) of Public Law 810, approved 
June 29, 1948, 62 Stat. 1085, as follows: 

Sec. 203. (a) Each commissioned officer of the Regular Army or of any re- 
Serve component of the Army of the United States, and each commissioned of- 
ficer of the Regular Air Force or of any reserve component of the Air Force of 
the United States, heretofore or hereafter retired or granted retirement pay under 
any provision of law shall be advanced on the applicable officers’ retired list to 
the highest temporary grade in which he served satisfactorily for not less than six 
months while serving on active duty, as determined by the cognizant Secretary, 
during the period September 9, 1940, to June 30, 1946, and shall receive retired 
pay at the rate prescribed by law, computed on the basis of the base and longevity 
pay which he would receive if serving on active duty in such higher grade: 
Provided, That retired pay of such highest grade shall be without credit for 
service on the retired list. 

It is stated that Colonel Price has been paid retired pay effective 
June 29, 1948, at the rate of 214 per centum of the active-duty pay of 
his temporary grade of colonel with over 27 but less than 30 years’ 
service, multiplied by the number of years of his active service (27), 
or 671% per centum ($358.88 per month), instead of 75 per centum of 
the active-duty pay of his permanent grade of major with over 27 but 
less than 30 years’ service ($348.91 per month). He now is claiming 
that he is entitled to retired pay at the rate of 75 per centum of the 
active-duty pay of his temporary grade of colonel with over 27 but 
less than 30 years’ service ($398.75 per month). However, you are 
in doubt as to whether he is entitled to retired pay at the rate of 75 per 
centum of the active-duty pay of his temporary grade of colonel in 
view of decision of this Office dated July 15, 1948, B-73090, 28 Comp. 
Gen. 22, which, following certain prior decisions, held that the pro- 
visions of the fourth paragraph of section 15 of the Pay Readjust- 
ment Act of 1942, 56 Stat. 367, as amended (providing that the retired 
pay of any officer of the armed forces “hereafter” retired, who served 
in any capacity in the military or naval forces of the United States 
prior to November 12, 1918, shall be 75 per centum of his active-duty 
pay at the time of retirement), are applicable only to the pay of an 
officer’s permanent grade or rank and not that of his temporary grade 
or rank. 
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The said fourth paragraph is as follows: 


The retired pay of any officer of any of the services mentioned in the title of 
this Act who served in any capacity as a member of the military or naval forces 
of the United States prior to November 12, 1918, hereafter retired under any 
provision of law, shall, unless such officer is entitled to retired pay of a higher 
grade, be 75 per centum of his active duty pay at the time of his retirement. 

It will be noted that such provision in the said 1942 act differs ma- 
terially from the provision in the amended 1935 act, supra, in that 
it is not a retirement provision but relates to persons retired under 
other statutes, which may authorize various rates of retired pay, 
whereas the amended 1935 act expressly provides for the retirement of 
any officer on the active list of the Regular Army or Philippine Scouts 
who served in any capacity as a member of the military or naval forces 
of the United States prior to November 12, 1918, and, further, ex- 
pressly fixes the retired pay of such officers at 75 per centum of their 
active-duty pay at the time of retirement. Thus “75 per centum” is 
the only “rate prescribed by law” for officers retired under such pro- 
vision and, hence, necessarily is the rate required to be applied in com- 
puting the retired pay of such retired officers under the provision in 
section 203 (a) of the act of June 29, 1948, supra, that any Army of- 
ficer advanced thereunder on the retired list to the highest temporary 
grade in which he served satisfactorily for not less than six months 
during the period September 9, 1940, to June 30, 1946, shall receive 
retired pay “at the rate prescribed by law” but computed on the basis 
of the pay which he would receive if serving on active duty “in such 
higher grade.” 

The different rule which has been applied by this Office under the 
similar provision in paragraph 4 of section 15 of the Pay Readjust- 
ment Act of 1942, supra, has rested on the proposition that the retire- 
ment statutes involved specifically prescribed lower rates which might 
be viewed as the rates prescribed by law to be applied in computing 
retired pay authorized on higher temporary grades, particularly in 
view of the doubt that the provision in the said paragraph 4 of section 
15 was intended to apply to other than an officer’s permanent grade at 
time of retirement and the doubt that the Congress intended to super- 
impose the special benefit of the 75 percent rate prescribed in that 
paragraph on the special benefit of computing the retired pay on the 
the highest temporary grade instead of the permanent grade. See 25 
Comp. Gen. 274; 26 id. 932; 27 id. 779; cf. 26 id. 417; id. 636; but see 
25 Comp. Gen. 758 and 26 id. 5, indicating a different view first fol- 
lowing the enactment of the act of February 21, 1946, 60 Stat. 26, 28, 
authorizing the advancement of naval personnel on the retired list to 
their highest temporary wartime grades with retired pay based 
thereon. However that may be, it appears amply clear that since 
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the only rate prescribed by law for officers retired under the said pro- 
vision in the amended 1935 act here involved, on the basis of having 
served in the military forces prior to November 12, 1918, is 75 per 
centum, Colonel Price is entitled under section 203 (a) of the act of 
June 29, 1948, supra, to have his retired pay computed from the date 
of that act at the rate of 75 per centum of the pay which he would have 
received if serving on active duty in the higher grade of colonel to 
which he was advanced on the retired list pursuant to that act. To 
the extent that the cited decision of July 15, 1948, 28 Comp. Gen. 22, 
may have indicated a different view respecting the application of the 
said provision in the 1935 act, as amended, it no longer will be followed. 

You are advised accordingly that payment on the submitted voucher, 
returned herewith, is authorized, if otherwise correct. 


[B-95399] 


Pay and Allowances—Fraudulent Enlistment—Discharge 
Changed to Honorable by Review Board 


An enlisted member of the Army who on entry into the service fraudulently 
concealed a criminal record which disqualified him for enlistment, and who was 
discharged under other than honorable conditions upon discovery of the fraud, 
is not entitled to pay and allowances for the period served under the fraudulent 
enlistment, even though the discharge was reviewed by an Army Discharge 
Review Board and changed to a discharge under honorable conditions. 


Decision by Assistant Comptroller General Yates, July 17, 1950: 


Reference is made to letter dated April 4, 1950, received by reference 
from the Department of the Army, concerning a claim for savings 
bonds and two months’ back pay. Claimant states that his discharge 
has now been reviewed and declared to be honorable by the Office of 
the Adjutant General. 

The records show that the claim for arrears of pay believed to be 
due for the period March 1 to May 6, 1949, incident to service in the 
United States Army was disallowed by settlement of this Office dated 
March 2, 1950, for the reason that the records show claimant was 
discharged for fraudulent enlistment due to concealment of a criminal 
record, and under applicable Army regulations an individual so dis- 
charged is not entitled to pay or te an allowance of any kind. 

It appears from claimant's statements that an honorable discharge 
was issued in his case after a review of the facts connected with his 
discharge presumably by the Army Discharge Review Board estab- 
lished pursuant to the provisions of section 301 of the Servicemen’s 
Readjustment Act of 1944, 58 Stat. 286, 
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In decision of this Office dated October 24, 1946, 26 Comp. Gen. 265, 
it was stated that the apparent purpose of the provisions of law re- 
ferred to above was to correct injustices done at the time of discharge 
and that it would appear that the intent of Congress in that respect 
could be given complete effect only by recognizing the right of a for- 
mer ofticer or enlisted person to the benefits he would have been entitled 
to receive on discharge had he originally received the type of discharge 
which the statutory review board finds he should have received. 

In this case, the nonpayment to claimant of the pay and allowances 
which remained unpaid at the time of his discharge was predicated not 
on the fact that he was discharged under other than honorable condi- 
tions but on the fact that his enlistment was fraudulent and was 
terminated because of fraud. Hence, even had it been possible to have 
given him an honorable discharge at the time of his separation from 
the service he would not have been entitled to the pay and allowances 
in question, since the type of discharge would not have changed the 
character of his enlistment. It follows that the subsequent chang- 
ing of the character or type of discharge by the Discharge Review 
Board did not change the character of the enlistment. So far as 
the record before this Office discloses, the enlistment was fraudulent 
in its inception. It has been held uniformly in the case of a soldier 
who on entry into the service fraudulently concealed or misrepre- 
sented a material fact disqualifying him for enlistment, and who is 
discharged upon discovery by the Government of the fraud, that his 
discharge constitutes an avoidance of the contract of enlistment; and 
the man is not entitled to pay and allowances for any period served 
under the fraudulent enlistment. And, since claimant was not en- 
titled to any pay and allowances during the period in question, there 
was no money available for the purchase of bonds for which he had an 
allotment in effect. Accordingly, the disallowance of his claim was 
correct, and is sustained. 


[B-96321} 


Traveling Expenses—Leaves of Absence—Military Person- 
nel Reporting to New Station for Own Convenience at Expira- 
tion of Leave 


Where a member of the military service is granted a leave of absence at the 
completion of which he is permitted for his own convenience to report at a new 
station at or near the place of leave for further transfer to a new assignment, 
the trave! involved is to be regarded as having been performed incident to the 


leave and not in the public interest, and the expenses thereof must be borne by 
the traveler. 
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Assistant Comptroller General Yates to Bassiel Williams, July 17, 
1950: 


Reference is made to your letter of May 25, 1950, relative to your 
claim for reimbursement for travel from San Francisco, California, 
te Raleigh, North Carolina, and return, in connection with your serv- 
ice as seaman, first class, United States Naval Reserve, and referring 
to claim No. 2175869. Inasmuch as the record before this Office con- 
tains no information showing that you returned to California after 
reporting at Raleigh, North Carolina, and no orders have been sub- 
mitted directing such travel, and since your claim No. 2175869 for 
travel allowance in connection with travel performed from San Fran- 
cisco, California, to Raleigh, North Carolina, was disallowed by Gen- 
eral Accounting Office settlement of December 27, 1946, your letter 
will be regarded as a request for review of such settlement. 

By orders of June 30, 1945, U. S. Naval Receiving Ship, San Fran- 
cisco, California, you were directed to proceed and report not later 
than August 4, 1945, to the Officer in Charge, Recruiting Station, 
Raleigh, North Carolina, for further assigment in accordance with 
BuPers letter Pers—6303-DW-1 P16-3/MM, January 20, 1945. Said 
orders authorized a delay of 30 days to count as leave and stated that 
you had given Route 3, Box 110, Elizabeth City, North Carolina, as 
your leave address and that at your own request “you are authorized 
to travel at your own expense, NOT subject to reimbursement.” It 
appears that you left San Francisco on June 30 and reported at Ra- 
leigh on August 4, 1945, travel being performed at your expense. 

Paragraphs 3 and 9 of the above-cited BuPers letter of January 20, 
1945, provide, in pertinent part, as follows: 

3. Enlisted personnel returning from overseas and reporting for assignment 
by the respective Service Force Subordinate Command should be screened, paid 
and granted rehabilitation leave to which entitled under current leave directives 
by the Receiving Ship or Receiving Station at the port of debarkation, with 
authority to report upon expiration of leave, at own expense, not subject to re- 


imbursement, to one of the following specified activities, for temporary duty 
and for further transfer to new assignment. * * * 


* * * * * * * 


9. * * * It is contemplated that men will elect to report upon expiration 


of leave to the activity listed in par. three (3) hereof which is nearest to leave 
address. Men who do not elect to report to the specified activity nearest to leave 
address may be permitted to return at own expense to the activity from which 
leave was granted, except that in the San Francisco Bay area, all men returning 
from leave should be directed to report to the Naval Training and Distribution 
Center, Shoemaker, Calif. 


The rule is well established that when a member of the military 
service is granted leave of absence from his station at the completion 
of which he is permitted, for his own convenience, to report at a new 
station at or near his place of leave, rather than return to his old sta- 
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tion, the travel involved is regarded as having been performed incident 
to his leave, rather than in the public interest, and the expenses thereof 
must be borne by the person concerned. Article 2500-3(e) of the 
Navy Travel Instructions dated May 1, 1944. The above-quoted reg- 
ulations appear to be in conformity with such rule. If you had not 
been permitted to report at Raleigh, you would have been required to 
return to California and all the travel to and from your home while 
on leave would have been required to be performed at personal expense. 
Since your orders allowed you to report at Raleigh rather than return 
to California, you were relieved of the costs of such return travel and 
your election to receive such benefit under the regulations, of course, 
did not change the character of the leave travel performed under the 
orders of June 30 and the expenses of such travel must be borne by you. 
Accordingly, the settlement of December 27, 1946, is sustained. 


[B-96394] 


Pay—Retainer—Fleet Marine Corps Reservists—Elections 


Under Act of August 10, 1946 


Enlisted members of the Marine Corps who were transferred to the Fleet Marine 
Corps Reserve on or after the effective date of the Career Compensation Act of 
1949, and who, due to administrative uncertainty as to the effects of the act on 
retainer and retired pay, failed to elect to have their retainer pay computed under 
the option in section 9 of the act of August 10, 1946, most beneficial to them may 
now make such election, which will be considered as effective on the date im- 
mediately following their transfer. 

Acting Assistant Comptroller General Fisher to the Secretary of 
Defense, July 18, 1950: 


Reference is made to your letter of June 27, 1950, relative to the 
retainer pay and retired pay status of certain members of the Fleet 
Marine Corps Reserve. 

You refer first to Master Sergeant Henry X. McDermott (188706), 
who, by letter dated September 10, 1949, requested that he be trans- 
ferred to the Fleet Marine Corps Reserve on or about October 1, 1949. 
You state that the records show that Mr. McDermott was transferred 
to the Fleet Marine Corps Reserve as a master sergeant on October 31, 
1949; that to and including October 31, 1949, he had a total of 28 years 
and 2 months’ active Federal service, and a total of over 30 years 
service for active-duty pay purposes; that his average marks in con- 
duct were 97 percent of the maximum; and that, having completed 
over 30 years’ active and inactive service, he was transferred to the 
retired list as a master sergeant on December 1, 1949. 
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Under the law (section 9 of the act of August 10, 1946, 60 Stat. 997) 
he was entitled to elect to have his retainer pay computed under one 
of the following two options: 

Option 1. Retainer pay at the rate of 4% the base pay he was receiving at the 
time of transfer, plus all permanent additions thereto (longevity pay), plus 10 
percent for having average marks in conduct of not less than 95 percent of the 
maximum. 

Option 2. Retainer pay at the rate of 214 percent of the base and longevity 
pay he was receiving at the time of transfer multiplied by the number of years 
of his active Federal service. 

At the time Mr. McDermott requested transfer to the Fleet Marine 
Corps Reserve, i. e., September 10, 1949, his retainer pay, and, conse- 
quently, his retired pay, would be greater if computed under option 
1 above and, accordingly, he elected to have his retainer pay com- 
puted on that basis. However, before his transfer was effected there 
was enacted the Career Compensation Act of 1949, Public Law 351, 
approved October 12, 1949, 63 Stat. 829, to be effective from October 
1,1949. Under this latter act, Mr. McDermott would be entitled to a 
higher retainer pay, and a higher retired pay, if he elected to have 
his retainer pay computed under option 2 above. Apparently, he was 
not advised of such fact and no action was taken so as to permit him 
to change his election prior to his transfer to the Fleet Marine Corps 
Reserve and after his transfer the election already made by him could 
not, under normal circumstances, be changed or recalled. See 26 
Comp. Gen. 804, 817, answer to question (0). 

You also indicate that there are at least seven other cases where 
enlisted men of the Marine Corps elected to receive retainer pay 
under option 1 above upon transfer to the Fleet Marine Corps Reserve, 
as a result of which they will be entitled to receive less retainer pay 
than they would be entitled to receive if they had elected to take under 
option 2. Of the seven letters of application for such transfer, one 
was dated September 27, 1949, which, of course, was prior to the 
enactment of the Career Compensation Act of 1949, supra, and the 
other six were executed on various dates subsequent thereto, the latest 
having been executed on February 14, 1950. 

You indicate in your letter that in the cases referred to above the 
failure of the enlisted men concerned to make the elections most bene- 
ficial to their interests primarily was due to the fact that, because of 
administrative uncertainty as to the effect of the said Career Compen- 
sation Act on the retainer and retired pay of enlisted personnel trans- 
ferring to the Fleet Reserve after its effective date, they could not 
properly be given information or advice which would enable them 
intelligently to make their elections. With a view to resolving such 
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uncertainty the Secretary of the Navy by letter dated November 16, 
1949, submitted to this Office for decision certain questions the answers 
to which were necessary in order to enable the Department to make 
proper determinations as to the rights of the members of the Fleet 
Reserve to retainer and retired pay. Reply to such letter was made by 
decision of April 13, 1950, B-90755, 29 Comp. Gen. 404. 

In view of the above circumstances you request decision as to 
whether the personnel referred to, and others who may have applied 
for transfer to the Fleet Marine Corps Reserve on or after October 1, 
1949, but prior to April 14, 1950—the date immediately following the 
said decision of April 13, 1950—may now “reelect” to have their 
retainer pay, and consequently their retired pay, computed under the 
option which will be most advantageous to them, such “reelection” to 
be effective as of the date following the date of their transfer to the 
Fleet Marine Corps Reserve. 

I think it is clear that the right given enlisted personnel of the 
Marine Corps by section 9 of the act of August 10, 1946, swpra, to 
elect to receive their retainer pay under one provision of law, or the 
other, was intended to permit them to elect to receive it under the 
law which would, in their judgment, afford them the greatest benefits. 
It seems reasonable to conclude that it was not contemplated that they 
could, or would, be required to make such an election at a time when 
they could not determine themselves, or be advised administratively 
of, the rights accruing under the various options available tothem. In 
view of all the facts and circumstances the elections in question may 
be considered never to have been effective under the statute. Accord- 
ingly, the personnel in question may now elect which benefits they 
will receive and such elections will be considered to be effective on 
the date immediately following the date of their transfer to the Fleet 
Marine Corps Reserve. Compare decision of February 8, 1950, 
B-88033. 


[B-95708] 


Contracts—Purchases on the Open Market at Excess Cost— 
Government Liability 


Where fuel oil was purchased on the open market from a former contractor at 
a price in excess of that stipulated in an existing contract with another con- 
tractor, due to an error on the part of the purchasing officer in assuming that a 
new contract had been or would be awarded to the former contractor, such open- 
market purchase was beyond the scope of said officer’s authority, and, therefore, 
the Government is not obligated to pay any amount in excess of the existing 
contract price for the oil. 
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Acting Comptroller General Yates to the Ohio Oil Company, July 
24, 1950: 


Reference is made to your letter of May 9, 1950, protesting the action 
taken in General Accounting Office settlement of April 19, 1950, certifi- 
cate No. 1838689, wherein your claim in the sum of $2,401.59, for a 
quantity of fuel oil furnished the Sioux Ordnance Depot, Panhandle, 
Nebraska, was allowed in the amount of $1,825.21, and the balance, or 
$576.38, was disallowed as being the amount charged in excess of the 
existing contract price. 

The record before this Office discloses that the oil was delivered by 
you pursuant to purchase orders issued under dates of January 19 
and February 18, 1949, by the post engineer, on the assumption that a 
new contract had been or would be awarded to your company, the 
contract under which previous shipments were made having expired. 
However, contract No. ASP-404 dated September 29, 1948, was exe- 
cuted with the Saunders Petroleum Company, for the furnishing of 
fuel oil to the said depot from October 1, 1948, through May 31, 1949, 
the period during which the subject purchase orders were issued, but 
through inadvertence the oil was not precured under that contract. 

The facts in the present case are somewhat similar to those involved 
in the decision of this Office dated May 13, 1947, 26 Comp. Gen. 866, 
wherein it was stated as follows: 

* * * It appears that the procurement of the gasoline here involved on the 
open market rather than from the scheduled contractor, the Phillips Petroleum 
Co., was not due to a public exigency but to an error on the part of the ad- 
ministrative officers or employees concerned in determining that no General 
Schedule of Supplies contract for the gasoline existed. However, such error does 
not establish the legality of the transaction. It was the duty of the purchasing 
otficer, acting for and in behalf of the United States, to purchase the gasoline 
required at the project site under the General Schedule of Supplies. Hence, the 


‘ypen-market purchase of gasoline at a price in excess of that stipulated therein 
was beyond the scope of the said officers’ authority. 


” ” + * * » Be 

It follows that, since the purchasing officer in this case was authorized to obli- 
gate the Government only to the extent of the price stipulated in the applicable 
General Schedule of Supplies contract * * * there is no authority for charg- 
ing appropriated moneys with any amount in excess of that price. * * * 

Such conclusion is predicated upon the basis that where an agent 
of the Government acts in excess of the authority vested in him, his 
act, from a legal standpoint, is no longer an act of the Government. 
The Underwriter, 6 F. 2d 937. Likewise, the unauthorized acts of its 
agents cannot obligate the Government. Filor v. United States, 9 
Wall. 45; Whiteside, et al. v. United States, 93 U.S. 247, 257. And, 
under those circumstances, the courts have held consistently that one 
entering into a contract with an officer or employee of the Government 
is charged with notice of the limitations placed upon the authority 
of the officer or employee to obligate the United States. See Hume v. 
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United States, 132 U. S. 406; Jacob Reed’s Sons v. United States, 273 
id. 200; Davis v. United States, 59 C. Cls. 197. 

Accordingly, since the purchasing agent in this case was not au- 
thorized to obligate the Government to pay any amount in excess of 
the existing contract for fuel oil, the action taken in the settlement of 
April 19, 1950, was correct and is sustained. 


[B-96243] 


Appropriations—Fiscal Year—Availability Beyond—Travel 
and Transportation Expenses 


Under section 106 of the Department of State Appropriation Act, 1950, extending 
the availability of appropriations for expenses of travel of personnel and their 
dependents outside continental United States, including transportation of house- 
hold effects, ete., in the case of travel or transportation begun, but not completed, 
during the fiscal year 1950, the necessary expenses incurred incident to such 
travel or transportation are to be considered as a part thereof and may be 
charged to the 1950 appropriation, provided such expenses are not incurred at 
a time too far removed from the actual travel or transportation involved. 


Acting Comptroller General Yates to the Secretary of State, July 
24, 1950: 


Reference is made to letter of June 20, 1950, file No. DF/X, from 
the Deputy Under Secretary of State requesting a decision as to 
“when any partof * * * travel or transportation begins” within 
the meaning of that phrase as used in section 106 of the Department 
of State Appropriation Act, 1950, Public Law, 179, 81st Congress, 
i3 Stat. 457, said section 106 providing as follows: 

Appropriations under this Act available for expenses in connection with 
travel of personnel outside the continental United States, including travel of 
dependents and transportation of personal effects, household goods, or automo- 
biles of such personnel, shall be available for such expenses when any part 
of such travel or transportation begins in the current fiscal year pursuant to 
travel orders issued in that year, notwithstanding the fact that such travel or 
transportation may not be completed during the current fiscal year. 

It is stated in the letter that the Department of State believes the 
above-quoted appropriation provision was intended to authorize the 
obligation and charging of all expenses of travel and transportation 
covered thereunder, including all expenses incidental thereto, to iden- 
tical fiscal year appropriations; that incidental expenses to such 
travel and transportation include taxicab, or other public transporta- 
tion, fares from employee's place of residence en route to the terminal, 
charges for inoculations, visas, passports, photographs for passports, 
birth and health certificates, as well as charges for packing of per- 
sonal effects and household goods at residence, or for drayage of such 





26 DECISIONS OF THE COMPTROLLER GENERAL [30 


effects or goods to a warehouse for packing or temporary storage, or 
tc a terminal for shipment. Specifically, decision is requested upon 
the questions stated in the letter, as follows: 


1. Would your office be required to object to fiscal-year obligations being in- 
curred on the basis of commencement of any element of expense or movement 
connected with travel or transportation pursuant to such travel orders, includ- 
ing such items as the time of leaving residence by taxicab or of pickup of house- 
hold goods for packing? Would your reply also apply to drayage of effects to 
a warehouse for packing and temporary storage if transportation of the effects 
from that city did not materialize within the prescribed time limit under the 
Regulations? 

2. Since expenses incurred for obtaining birth certificates and photographs 
for passports, and inoculations represent legitimate items incidental to this 
type of travel and should be charged to the same appropriation under which 
the travel order is obligated, may such expenses also be construed as a “part 
of the travel or transportation” for establishing the fiscal-year obligation? Other- 
wise, when these expenses are incurred prior to the close of the fiscal year in 
which the travel order is issued but actual movement of travel and transporta- 
tion is delayed until the subsequent fiscal year, all expenses would appear to be 
chargeable to the fiscal year current at time of expenditure, thereby defeating 
the purpose of the legislation. 


The language of the 1950 appropriation act hereinbefore quoted is 
identical with that found in section 106 of the Department of State’s 
1949 appropriation act, Public Law 597, 80th Congress, 62 Stat. 316. 
It appears that said language was included in those acts in order 
that the Department might be authorized to charge all travel and 
transportation expenses to the appropriation current at the time any 


part of the travel or transportation involved actually begins, thus 
avoiding the uncertainty caused by carrying such charges from one 
fiscal year to another. 29 Comp. Gen. 142. While the language in 
question is not specific upon the subject of incidental expenses, it 
reasonably may be concluded that it was intended thereby to include 
within its scope necessary expenses incidental to the travel or trans- 
portation involved. Of course, it is expected that such expenses will 
not be incurred at a time so far removed from the actual travel or 
transportation so that, in fact, the expenses could not be considered 
as incidental to the travel or transportation. Also, relative to ship- 
ments of household goods and personal effects, you are advised that, 
where such goods or effects are placed in temporary storage, involv- 
ing, as the case may be, expenses incidental to such storage—such as, 
in the usual case, drayage to storage at place of origin of shipment, 
warehouse charges for unloading for storage, wrapping, fumigating, 
drayage to residence from place of storage at destination—such items 
of expense including storage are to be considered as part of “travel 
or transportation” within the meaning of those words as used in the 
appropriation provision under consideration. The conclusions stated 
in 2 Comp. Gen. 427; 20 éd. 568; and 29 id. 100, cited in the Deputy 
Under Secretary’s letter, relating to when travel and transportation 
in fact begins, have no application to the situation here involved. 
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Accordingly, and subject to the above stated qualification, question 
i and the alternate question thereunder are answered in the negative, 
and affirmative, respectively, and question 2 in the affirmative. 


[B-96526] 


Officers and Employees—Erroneous Reemployment After 
Military Service in Grade Lower Than That to Which En- 
titled—Retroactive Salary Adjustment 

An employee who, because of administrative misunderstanding or mistake, 
was reemployed after military service in a grade lower than that to which he 
was lawfully entitled and who was assigned duties in accordance with such lower 
grade may not, upon corrective administrative action being taken to place him 
in the higher grade, have his compensation retroactively adjusted. 


Acting Comptroller General Yates to the Secretary of Agriculture, 
July 25, 1950: 


Reference is made to your letter of June 30, 1950, requesting decision 
whether this Office weuld be required to object should your Depart- 
ment grant a retroactive pay adjustment in the case of a meat inspector 
of the Bureau of Animal Industry who was restored after military 


service to a grade lower than that to which he lawfully was entitled. 
It is stated that prior to his entering the military service he held a 
position classified in SP-4, that during his military service the jobs 
of meat inspectors were reclassified to CAF-5, but that upon his 
return from service he was placed in a CAF— classification and was 
“assigned to duty in accordance with his rating.” It now is adminis- 
tratively determined that he should have been restored to a CAF-5 
classification job. You refer to the decision of the Court of Claims 
in the case of Kephart v. United States, 109 C. Cls. 646, decided De- 
cember 1, 1947, which you believe is authority to effect retroactive 
adjustment of salary in this case. 

In decision of August 5, 1946, 26 Comp. Gen. 91, it was held, quoting 
from the syllabus: 

An employee who, because of administrative misunderstanding or mistake, 
was reemployed after military duty in a grade lower than that of the position 
he held upon entering the armed forces is not, by the mere acceptance of such 
employment, to be considered as having waived his mandatory right under the 
Selective Training and Service Act of 1940, as amended, to be reinstated to his 
former position or one of like seniority, status, and pay; however, the reinstate- 
ment is effective only from the date of corrective administrative action and 
may not be given retroactive effect. 

In decision of March 2, 1947, 28 Comp. Gen. 489, rendered after the 
referred-to decision of the Court of Claims, it was held, quoting from 
the syllabus: 
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The “corrective action” required of administrative officers in accordance with 
recommendations made by the Civil Service Commission under section 14 of 
the Veterans’ Preference Act of 1944, as amended, with respect to appeals of 
preference eligibles for restoration to duty, may not include an authorization 
for the payment of “back pay” upon restoration and the adjustment of leave 
accounts in connection with periods of separation or suspension. 

This Office consistently has held that an employee is not entitled to 
compensation in excess of that prescribed by law for the grade of the 
job held by him, especially where the services actually rendered were 
properly allocable to that grade. In Coleman v. United States, 100 
C. Cls. 41, the Court said: 

The salaries fixed by Congress are the salaries payable to those who hold the 
office * * *, Where the plaintiff has received the salary of the office to 
which he is appointed he has received all to which he is entitled under the law. 
Here the employee has received the salary of the office to which he was 
appointed. He cannot receive the salary of an office to which he was 
not appointed. It is pertinent to note in connection with the matter 
that the Congress in passing the act of June 10, 1948, Public Law 623, 
62 Stat. 354, while authorizing payment for periods of unjustified sep- 
aration or suspension, did not include therein any authority to make 
payment for periods when an employee erronevusly was placed in or 
demoted to a lower grade. This Office cannot accept the decision of 
the Court of Claims in the Aephart case as controlling in cases such 
as the one presented by your submission. 

Specifically answering your question, therefore, this Oflice would 
be required to object to any retroactive adjustment of the compensa- 
tion in this case. 


[B-93924] 


Building, ete., Permit Fees—Assessments by State or Local 
Authorities in Connection With Government Hospital Con- 


struction; Right of Government to Sue for Recovery of Fees 
Paid by Contractor 


The use of land acquired by the United States with the consent of a State is 
not subject to State or local building laws or ordinances, and where a Government 
contractor, in connection with the construction of a veterans hospital on such 
land, was required to pay building and other permit fees under a statute pro- 
viding for the payment of said fees by the owners of the property involved, 
the contractor in making such payments was acting solely as the agent of the 
Government and the Government may sue and be recognized as the party in 
interest in an action to recover the fees so paid. 


Acting Comptroller General Yates to the Administrator of Veterans 


Affairs, July 26, 1950: 


Reference is made to letter of March 21, 1950, from the Deputy 
Administrator, requesting a decision as to the legality of charges for 
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building and other permit fees claimed by the City of Birmingham, 
Alabama, in connection with construction of the Birmingham Veterans 
Administration Hospital, and also requesting to be advised as to the 
action, if any, which it is believed should be taken to protect the 
financial interests of the Government. 

It is stated that the hospital in question is presently under con- 
struction pursuant to contract No. DA-01-076-ENG-136, under the 
supervision of the United States Army Engineers; that the city has 
required the contractor to pay certain fees, including a building permit 
fee of $28,618.80; that it is the conclusion of your agency that such 
fees are not legally payable from appropriated funds; but that the 
Office of the Chief of Engineers, in reply to your request that action 
be taken looking toward the refunding of such fees to the contractor, 
has taken the position that such action would be the sole concern of the 
contractor and that no action may be taken by the Government. 

It has been ascertained informally from your office that the site on 
which the hospital is being constructed was acquired by the United 
States by general warranty deed from the University of Alabama dated 
March 24, 1947. Upon your application in writing the Governor of 
Alabama, by deed of cession dated January 12, 1949, and recorded in 
the Office of the Secretary of State of the State of Alabama, ceded 
to the United States “exclusive jurisdiction” over the land in question, 
for use in connection with a military reservation, designated as a 
Veterans Administration Hospital; and under date of January 28, 
1949, you formally accepted jurisdiction on behalf of the United 
States. The cession of jurisdiction was stated to be made under the 
provisions of sections 18 and 19, title 59, Official Code of Alabama, 
1940, and it appears that the proceedings were in conformity with those 
provisions. 

In and by the deed of cession there was reserved to the State of 
Alabama the right to execute civil or criminal process of the State on 
the ceded land, and the right to tax persons residing or located thereon, 
the property thereon of persons, and the exercise by any persons of 
rights, privileges, and franchises thereon. 

Such reservations, to the extent that they do not interfere with the 
full and free use of the property of the United States for the purposes 
to which it is devoted, have been recognized as not prohibited by 
Article 1, section 8, Clause 17, of the Constitution. James v. Dravo 
Contracting Co., 302 U. S. 134, 114 A. L. R. 318. It has been squarely 
held, however, that the use of land acquired by the United States, with 
the consent of a State, may not be subjected to State or local building 
laws or ordinances, and that fees or charges thereby prescribed as 
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incident to their enforcement may not be imposed with respect to build- 
ing operations of the United States. Oklahoma City v. Sanders, 94 F. 
(2) 323,115 A. L. R. 363; see also United States v. City of Chester, 144 
F. (2) 415. 

Since the permit fees charged by the City of Birmingham, under 
the authority of title 37, section 436, of the Code of Alabama, appear 
to be related solely to the enforcement of the building regulations 
thereby authorized, they may not properly be regarded as taxes as to 
which jurisdiction was reserved in the State by the deed of cession 
referred to. It is accordingly concluded that there was and is no legal 
basis for the collection of such fees. 

In view of the fact that the statute referred to provides that there 
may be exacted, in connection with the building permits authorized to 
be required, “fees to be paid by the owners of the property inspected,” 
and the city ordinance requires the application to be signed “by the 
owner or his authorized agent” (Building Code of the City of Bir- 
mingham, sec. 105.2), it seems obvious that the contractor in obtaining 
the permit and paying the required fee therefor was acting solely as 
the agent of the Government. Thus, the situation is not the one be- 
fore the Supreme Court in United States v. Standard Rice Co., 323 
U.S. 106, where the contractor became relieved, aftér the execution of 
a lump-sum contract, of an obligation imposed by law upon him with 
respect to an item of cost figured in his bid. Here. the obligation—if 
there were one—would be that of the United States, not the contractor. 
The contractor knew, the City of Birmingham knew, and the Govern- 
ment representatives knew that the payment of the building permit 
fees, though made physically by the contractor, was made for and on 
account of the Government of the United States. In other words, 
that knowledge pervaded, first, the precontract negotiations to have 
the fees waived; second, the prices bid for the work; and finally, the 
actual payment of the fees to the city by the contractor. 

Under those circumstances, it is concluded that the Government 
bas a legal right to sue and be recognized as the party in interest with 
respect to recovery of the building permit fees. 

Accordingly, I am today issuing instructions to the Claims Division 
of this Office to state forthwith a debt settlement against the City of 
Birmingham for the amount of the fees paid—$28.618.80 for building 
permit, $857.25 for plumbing permit, and $1 for blasting permit—and 
will promptly transmit the same to the Attorney General with my 
recommendation that appropriate action be taken thereon. 

A copy of this letter is also being transmitted to the Department of 
the Army, as the contracting agency. 
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[B-94929J 


Pay—Midshipmen—Flying Pay as Affected by the Career 
Compensation Act of 1949 

In view of the Career Compensation Act of 1949 rendering inoperative the 
provisions of the act of August 13, 1946, for flying pay for midshipmen of the 
United States Navy by repealing sections 17 and 18 of the Pay Readjustment 
Act of 1942, as amended, under which such flying pay previously was computed, 
and midshipmen not being included as members of the uniformed services under 
the 1949 act, they are not entitled to increased pay for flying duty performed on 
or after the effective date of the 1949 act nor to continue to receive flying pay 
under the saved pay provisions of section 515 (b) of that act. 


Assistant Comptroller General Yates to the Secretary of the Navy, 


July 28, 1950: 


There has been considered your letter of April 25,1950, with en- 
closures, requesting decision as to the rate, if any, at which aviation 
incentive pay should be credited to Midshipman David T. Styles, U.S. 
Navy, effective February 1, 1950. It is stated that Mr. Styles was 1 
receipt of flight pay on September 30, 1949; that he performed no 
flights during the period October 1 to 5, 1949; that on-October 6, 1949, 
he was suspended from flying by reason of sickness incurred in line 
of duty; that this suspension continued until January 27, 1950; and 
that Mr. Styles met flight requirements for February 1950. 

A letter of the Commanding Officer, U. S. Naval Air Station, Corpus 
Christi, Texas, forwarded with your letter, refers to paragraph 13 (b), 
Part A, Military Pay Instruction Memorandum 1, as pertinent in Mr. 
Styles’ case. The said subparagraph directs that aviation midship- 
men, if on active duty involving flying on September 30, 1949, shall 
continue to be paid as specified in paragraph 54985-2 (of Bureau of 
Supplies and Accounts Manual, 1948) as long as entitlement to flight 
pay continues without interruption. This paragraph 54985-2 is a 
paraphrase of that portion of section 4 of the act of August 13, 1946, 
60 Stat. 1058, 1059, which provides that: 

* * * While in flight training or on other flight duty midshipmen appointed 
under part (b) of section 3 shall be entitled to the pay and allowances now or 
hereafter provided by law for midshipmen under instruction at the United States 
Naval Academy and to the same percentage increases of their pay as are now or 


hereafter provided by law for officers of the Navy assigned to duty involving 
flying * * *%, 


This Office is not advised of any other provision of law in effect on 
September 30, 1949, authorizing flying pay for midshipmen. 

Section 17 of the Pay Readjustment Act of 1942, 56 Stat. 368, us 
amended by the act of June 20, 1947, 61 Stat. 134, provided, inter alia, 
that midshipmen at the United States Naval Academy should be en- 
titled to pay at the rate of $936 per annum. Section 18 of the said 
act, 56 Stat. 368, provided, in pertinent part: 
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Officers, warrant officers, nurses, and enlisted men of any of the services men- 
tioned in the title of this Act and members of the Reserve forces of such services, 
and the National Guard shall receive an increase of 50 percentum of their pay 
when by orders of competent authority they are required to participate regularly 
and frequently in aerial flights, and when in consequence of such orders they 
do participate in regular and frequent flights as defined by such Executive orders 
as have heretofore been, or may hereafter be, promulgated by the President * * * 

Thus, it appears that on September 30, 1949, by reason of assimila- 
tion to the provisions of the above sections 17 and 18, Mr. Styles’ 
monthly pay was $78 and his monthly flying pay was 50 per centum 
thereof, or $39. 

Sections 17 and 18 of the Pay Readjustment Act of 1942, supra, were 
repealed by section 531 (b) of the Career Compensation Act of 1949, 
Public Law 351, approved October 12, 1949, effective October 1, 1949, 
63 Stat. 838. The provisions of the above section 17 were reenacted 
without change as section 508 of the Career Compensation Act, 63 
Stat. 828. In lieu of the 50 per centum basis for flying pay for offi- 
cers of the Navy which had been prescribed in the above section 18, 
the Career Compensation Act, in section 204, 63 Stat. 809, author- 
izes “incentive pay” for frequent and regular participation in aerial 
flights by officers, at a flat rate of $100 per month to officers in all 
grades for flights not as crew members, and at flat rates varying from 
$100 to $210 per month, depending upon grade, for flights by officers 
as crew members. None of these rates of incentive pay are established 
on a percentage basis. In fact, the percentage basis for flying duty 
pay was wholly and deliberately abandoned by the framers of the new 
legislation. While the new rates were fixed as a substitute for the rates 
authorized under prior laws, this Office finds no basis for choosing any 
one of the new rates to be payable to midshipmen. Hence, the provi- 
sion in the act of August 13. 1946, swpra, that aviation midshipmen 
shall receive, for flying duty, “the same percentage increases of their 
pay as are now or hereafter provided by law for officers of the Navy 
assigned to duty involving flying” became inoperative on October 1. 
1949, since on that date percentage increases to officers of the Navy for 
flying duty were abolished. 

It is stated in your letter that Mr. Styles was entitled to continue 
to receive flight pay in accordance with section 515 of the Career Com- 
pensation Act of 1949, supra. That act, as stated in its title, provides 
pay, allowances and physical disability retirement for “members” of 
the Army, Navy, etc. The following provisions of the said act. 63 
Stat. 804, are pertinent to the question of saved flying pay in the pres- 
ent case: 
Sec. 102. * * * 
* 
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(b) The term “member”, unless otherwise qualified, means a commissioned 
officer, commissioned warrant officer, warrant officer, flight officer, and enlisted 
person, including a retired person, of the uniformed services. As used in this 
subsection the words “retired person” shall include members of the Fleet Reserve 
and Fleet Marine Corps Reserve who are in receipt of retainer pay. 

(c) The term “officer”, unless otherwise qualified, means a commissioned offi- 
cer, commissioned warrant officer, warrant officer, and flight officer, either per- 
manent or temporary, of the uniformed services. As used in this subsection the 
word “temporary” shall include temporary officers whose permanent status is that 
of an enlisted person. 

(d) The term “commissioned officer” means a member of the uniformed serv- 
ices having rank or grade of second lieutenant, ensign, or junior assistant grade, 
or above, either permanent or temporary, in any of the uniformed services, except 
that for purposes of section 203 of this Act such term shall be limited to the 
definition prescribed in subsection (a) of said section. 

* * + * x * > 

Sec. 515. (a) No member serving on active duty on the effective date of this 
Act shall, prior to July 1, 1952, and while serving on continuous active duty, 
including for the purpose of such continuous active-duty service in a reenlistment 
entered into within three months from the date of last discharge, suffer any 
reduction by reason of this Act in the total compensation which he is entitled 
to receive under any provision of law in effect on the day immediately preceding 
such effective date: Provided, That (1) the provisions of this subsection shall 
cease to apply to such member whenever he shall become entitled to receive total 
compensation in excess of the amount to which he was entitled on the day pre- 
ceding such effective date; and (2) the provisions of this subsection shall cease 
to apply to any part of such total compensation upon the failure of such member 
to qualify therefor * * *. 


The said section 515 (a), 63 Stat. 831, pertains to “members” of the 
Army, Navy, etc., but it will be noted that the definition of “members” 
as contained in section 102 (b) of the act does not include midshipmen. 
There is no intimation in the act or in its legislative history that the 
word “member” as used in the so-called saved pay provisions was 
intended to include other than those designations listed in the defini- 
tion. In this connection, section 201 (a) of the act, 63 Stat. 805, pro- 
vides basic pay for “members of the uniformed services” listing 
monthly rates of pay for commissioned officers, warrant officers, and 
enlisted persons only. The pay and allowances of midshipmen are 
fixed in a separate section, not as a “member” of the uniformed serv- 
ices as that term is used in the statute. In reference to section 201 (a) 
it is stated, at page 15 of Senate Report 733, July 20, 1949, on H. R. 
5007—which became the Career Compensation Act of 1949—that, 
“This subsection prescribes pay grades for a// personnel of all the serv- 
ices included in the bill.” (Italic supplied.) Also, on February 9, 
1950, Mr. Vinson, Chairman of the Committee on Armed Services. 
House of Representatives, introduced H. R. 7246, 81st Congress, a 
bill to amend the Career Compensation Act of 1949, so as to include, 
enter alia, the word “midshipman” in the definition of “member” in 
section 102 (b) of the said act. 

In view of the foregoing, it must be concluded that Mr. Styles was 
not a “member” of the uniformed services within the contemplation of 
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section 515 of the Career Compensation Act of 1949, and that there- 
fore he is not entitled to the benefits of that section. And, since as 
indicated above, the basis for determining his flying pay was abolished 
October 1, 1949, it appears that he was not entitled to increased pay 
for flying duty for any period after September 30, 1949. The question 
presented is answered accordingly. 


[B-95069] 


Contracts—Additional Work—Advertising Requirements 


An existing contract for the construction of a Government hospital may not be 
modified so as to include additional work of any considerable magnitude with- 
out compliance with the advertising requirements of section 3709, Revised Stat- 
utes, unless it clearly appears that the additional work was not in contemplation 
at the time of the original contracting and is such an inseparable part of the 
work originally contracted for as to render it reasonably impossible of perform- 
ance by other than the original contractor. 


Acting Comptroller General Yates to the Secretary of the Interior, 


July 28, 1950: 


Reference is made to your letter of May 3, 1950, requesting to be 
advised whether this Office would object to the modification of con- 
tract No. I-1-Ind-42213 with J. C. Boespflug Construction Company, 
Peter Kiewit Sons’ Company, and Morrison-Knudson Company, Inc., 
to provide for the performance of additional work thereunder, at an 
increased cost of $1,639,129. The present contract was awarded on 
July 20, 1949, and calls for the construction of a hospital at Anchor- 
age, Alaska, for the total amount of $4,612,354. The additional work 
mentioned is the construction of a quarters building for the nursing 
staff and single auxiliary hospital employees, which is stated to be 
urgently needed for the operation of the hospital building, and which 
cannot be completed concurrently with the hospital unless started 
shortly after July 1, 1950. 

The invitation for bids upon which award was made for the con- 
struction of the hospital included a request for bids for constructing 
the quarters building as Alternate No. 1, and the bid of J. C. Boespflug 
Construction Company, e¢ a/., was low both on the base proposal and 
on Alternate No. 1. However, because of inadequate funds it was not 
possible to make an award on Alternate No. 1, or on several other alter- 
nates. You state that a request for an additional appropriation for 
the construction of the quarters building based on the low bid of J. C. 
Boespflug Construction Company, e¢ a/., is included in the General 
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Appropriation Bill for the fiscal year 1951, and the desired modifica- 
tion of the present contract is premised upon the anticipated availabil- 
ity of such appropriation. 

You state further that the cost of construction at Anchorage, Alaska, 
has not changed materially since the bids were received in April 1949; 
that by reason of the fact the present contractors are already estab- 
lished on the site they can construct the quarters building at a lower 
cost than another contractor could; that they are willing to construct 
the quarters building for the amount of their original bid on Alternate 
No. 1; that if advertising is required the Government will probably 
have to pay more than that amount even if the present contractors 
are the low bidders. 

While it would appear, on the basis of the facts presented in your 
letter, that the action desired to be taken in this matter might, and 
probably would, result in some saving to the Government, I am com- 
pelled to conclude that such action would be in contravention of sec- 
tion 3709, Revised Statutes. The rule applicable to situations of 
this nature was stated in decision of January 21, 1926, 5 Comp. Gen. 
508, 512, to the then Secretary of the Interior as follows: 

* * * Tn general, an existing contract may not be expanded so as to in- 
clude additional work of any considerable magnitude, without compliance with 
section 3709, Revised Statutes, unless it clearly appears that the additional work 
was not in contemplation at the time of the original contracting and is such an 
inseparable part of the work originally contracted for as to render it reason- 
ably impossible of performance by other than the original contractor. The ap- 
parent probability that the additional work may be done more conveniently or 
even at less expense by the original contractor, because of being engaged upon 
the original work, or otherwise, is not controlling of the matter as to whether 
the provisions of section 3709 are for application. * * * 


See, also, 14 Comp. Gen. 466; 15 ¢d. 573; 17 id. 427. 


The desirability of completing the quarters building concurrently 
with the hospital apparently was known at the time the original in- 
vitation was issued for the construction of both over a year ago. 
The fact that currently available appropriations have been inade- 
quate for the construction of the quarters building since that time 
affords no justification for the expenditure of subsequent appropria- 
tions therefor without compliance with section 3709, Revised Stat- 
utes. The additional work involves an expenditure of over $1,500,000, 
and admittedly is not such an integral part of the work now being 
performed as to render performance impossible by other than the 
present contractors, 

For the foregoing reasons, you are advised that the proposed mod- 
ification of contract No. I-1-Ind-42213 would be in violation of the 
requirements of section 3709, Revised Statutes. 
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[B-95807] 


Retirement—Regular Army Officer Purportedly Retired 
Under a Repealed Statute—Effective Date 


The retirement of a Regular Army officer pursuant to a retiring board’s findings 
that the officer is incapacitated for active service and that his incapacity is the 
result of an incident of the service, may not be made effective for retired pay pur- 
poses prior to the date upon which the findings of the retiring board are ap- 
proved, except in cases otherwise specifically authorized by statute. 


Where the statute under which a Regular Army officer purportedly retired was 
repealed by the Career Compensation Act of 1949 prior to the date the President 
approved his retirement, such officer is not entitled to receive retired pay based 
upon retirement orders issued pursuant to the repealed statute, in the absence 
of a saving provision in the 1949 act specifically permitting members of the 
uniformed services retired after the effective date thereof, under similar circum- 
stances, to receive retirement benefits under laws applicable prior to the effective 
date of the 1949 act, or a judicial determination of the matter. 

Assistant Comptroller General Yates to Col. B. J. Tullington, De- 


partment of the Army, July 28, 1950: 


By endorsement of May 25, 1950, of the Chief of Finance, Depart- 
ment of the Army, there was received your communication of May 
17, 1950, requesting decision whether you are authorized to make pay- 
ment on a voucher in the amount of $5,362.50 submitted therewith, in 
favor of Colonel Frederick Mathias Schellhammer, U. S. Army, 
retired, representing retired pay at the rate of $357.50 per month for 
the period March 1, 1949, through May 31, 1950. It is stated that 
doubt as to the propriety of making payment on the voucher arises 
because of the unusual conditions surrounding the officer’s retirement 
and the belief that the date of retirement should be governed for 
retired pay purposes by the date of approval by competent authority 
of his retirement and by the uniform retirement date statute of April 
23, 1930, 46 Stat. 253,5 U.S.C. 47 (a). 

The officer’s service status and the unusual circumstances which led 
to his retirement appear to be substantially as follows: Appointed a 
second lieutenant in the Officer’s Reserve Corps on October 14, 1929; 
entered on extended active duty as a captain on October 24, 1940; and 
served on active duty in various grades—including the grade of colonel 
to which he was appointed December 7, 1944—until released from 
active duty January 24, 1946. On February 28, 1946, he filed an appli- 
‘ation for appointment as a commissioned officer in the Regular Army 
and on June 28, 1946, he was tendered a commission as captain. On 
June 30, he notified The Adjutant General that he could not accept 
such appointment before February 1947, and requested that he be 
appointed at that time. Such request was denied on July 19, 1946. In 
the meantime, however, on July 5, 1946, the Army announced his 
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appointment as a captain in the Regular Army. Such order was 
revoked on October 14, 1946. After further correspondence concern- 
ing an appointment in the Regular Army, on November 15, 1946, he 
again filed application for appointment as an officer in the Regular 
Army and requested that, if the commission be retendered, he be given 
an opportunity to determine his present civilian contractual obliga- 
tions, which apparently would terminate in June 1947. On June 19, 
1947, The Adjutant General advised the officer that he had been 
appointed captain in the Regular Army. On September 25, 1947, the 
officer requested that he be granted a delay in completing the oath of 
office until November 1, 1947, so that personal commitments might be 
fulfilled. which permission was granted on October 10, 1947. No fur- 
ther correspondence appears to have been received from the officer 
until his letter of November 19, 1947, in which he advised The Adju- 
tant General as follows: 

I have been informed of my appointment as Captain, Regular Army (In- 
fantry, Regular Army), in the 19 June 1947 Regular Army Integration Program. 

It is my desire to decline this appointment. ; 

However, on or about November 2%, 1947, the officer contacted one 
Captain Askey of the Personnel Actions Branch, Adjutant General’s 
Office, with respect to accepting such appointment, and presumably 
was advised that he could execute his oath of office, and forward it 
to that office. On the same day (November 29, 1947) the officer ex- 
ecuted the oath of office and forwarded it to The Adjutant General’s 
office. On December 31, 1947, the officer was ordered to the Student 
Detachment Infantry School, Fort Benning, Georgia, for an advanced 
course beginning February 12, 1948, and was directed to report to 
the commandant of that school for duty pending the beginning of 
such course. On January 6, 1948, the above orders were amended 
so as to assign the officer to duty at Washington, D.C. At the offi- 
cer’s request, he was granted 21 days’ leave without pay, effective 
January 11, 1948, with instructions to report for duty February 1, 
1948. His commission as a captain in the Regular Army was for- 
warded to him on February 3, 1948, and five days later, namely, on 
February 8, 1948, the officer advised The Adjutant General by tele- 
gram, as follows: 

Am forwarding resignation due to serious personnel [sic] reasons, letter fol- 
lows. Have requested permission from Army Personnel Records Board not to 
report for duty pending acceptance of resignation. 

On February 11, 1948, he was authorized to remain on leave without 
pay pending receipt of letter of resignation. On March 3, 1948, the 
officer was again requested to execute oath of office as Lieutenant 
Colonel, Temporary, AUS (which temporary appointment had been 
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announced by orders dated January 5, 1948), to which request he 
replied, as follows: 

On February 8 I informed P. & A. Division A. G. that circumstances beyond 
my control made impossible my entering into the Army and forwarded my 
resignation as of that date with request that I be reinstated in the Reserve Corps. 

In a letter to the officer dated April 13, 1948, The Adjutant General 
referred to the communication of February 11, 1948, authorizing leave 
without pay pending acceptance of his resignation and advised him 
either to submit his resignation at once or comply with the prior 
orders. The officer was further advised that in the event he tendered 
his resignation, it should be accompanied by a final type physical 
examination, which may be taken at an Army Medical installation in 
New York. On April 28, 1948, the officer requested permission to 
withdraw his oath of office as a captain in the Regular Army since 
no duty had been performed and no pay accepted, or, in event that 
such action was impossible, that this letter be accepted as a resigna- 
tion without prejudice. But, since the officer did not submit a final 
type physical examination, as requested in the letter of April 18, 1948, 
The Adjutant General in a letter dated June 4, 1948, instructed the 
officer to report to the nearest Army Medical installation for a final 
type physical examination. The officer was advised that “Resigna- 
tion is pending until receipt of such” examination. By endorsement 
dated June 21, 1948, the officer advised The Adjutant General that 
* he would arrange for a physical examination “as soon as practicable” 
and that the delay had been due to absence from his home address 
since June 1, 1948. On July 13, 1948, the officer suffered a heart 
attack and on the following day he was admitted to the Fort Jay 
Station Hospital, Governors Island, New York. On July 18, 1948, 
he sent a telegram to The Adjutant General stating that he had been 
unable to complete final type physical examination due to hospitaliza- 
tion for investigation of heart condition and requested that his resig- 
nation be withdrawn. After certain correspondence between The 
Adjutant General and the Commanding Officer of the Station Hos- 
pital, Fort Jay, New York, the officer was advised that the request 
for withdrawal of his resignation had been approved by the Depart- 
ment of the Army. On December 30, 1948, The Adjutant General 
advised the Commanding Officer, Tilton General Hospital, Fort Dix, 
New Jersey (to which hospital the officer apparently had been trans- 
ferred), in pertinent part, as follows: 


* * * 


Upon his second application he was again tendered commission in 
R. A. 19 June 47 and he again declined to accept over personal signature on 19 
Nov. 47 Pd. On 29 Nov. 47 he completed oath of office but in view of formal 
declination dtd. 19 Nov. his purported acceptance of apmt. on 29 Nov. was of no 
legal effect and did not vest him with title that office Pd. Subject never did 
report for military duty or perform any such duty as R. A. off. and is not now 
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an 
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and never has been member Regular Army Pd. On 13 Jul. when ARB found dis- 
ability occurred subject was not on ad and was not member of R. A. therefore 
disability not incident of sv. and subject not entitled retirement or other benefits 
to which he would normally be entitled had he been on ad as reserve or R. A. off. 
Pd. Furnish subject copy this rad and dispose of patient accordingly. * * * 

It is apparent that the Army authorities did not consider the officer 
as being on the active list of the Regular Army and, consequently, he 
was not paid active-duty pay and allowances for any period following 
his release from active duty as a Reserve officer January 24, 1946, ex- 
cept for three days from December 5 to 7, 1947, when he performed 
active training duty as a colonel in the Officers’ Reserve Corps. He 
sued in the Court of Claims to recover the active-duty pay and allow- 
ances of his grade for the period November 29, 1947, through January 
10, 1948, and July 13, 1948, through February 28, 1949. In an opin- 
ion dated January 3, 1950, Frederick Mathias Schellhammer v. United 
States, C. Cls. No. 49053, the Court concluded that “the plaintiff was, 
from November 29, 1947, the date on which he executed the oath of 
office, and continued through February 28, 1949, the last date for which 
compensation is claimed herein, an officer in the Regular Army of 
the United States.” After the said decision of the Court of Claims, 
the Department of the Army, by paragraph 55, Special Orders No. 
77, dated April 20, 1950, announced the officer’s retirement from active 
service effective February 28, 1949, under the provisions of section 
1251, Revised Statutes, and his advancement to the grade of colonel 
on the retired list effective March 1, 1949, under the provisions of sec- 
tion 203 (a) of the act of June 29, 1948, Public Law 810, 62 Stat 1085, 
he having been found by an Army retiring board incapacitated for 
active service on account of disability incident thereto, which findings 
are understood to have been approved by the President on April 20, 
1950. The only question for consideration at the present time is 
whether the officer is entitled to retired pay of a colonel from March 
1, 1949, to May 31, 1950, on the basis of the retirement order dated 
April 20, 1950. 

Section 1251, Revised Statutes, 10 U. S. C. 933, the law under which 
it is stated that the officer was retired, provides that when a retiring 
board finds that an officer is incapacitated for active service and that 
his incapacity is the result of an incident of service and such decision 
is approved by the President, the officer shall be retired and placed 
on the retired list with 75 per centum (as provided by section 1274, 
Revised Statutes, 10 U. S. C. 971) of the pay of the rank on which re- 
tired. However, the said section 1251, Revised Statutes, was ex- 
pressly repealed as of October 1, 1949, by section 531 (b) (2) of the 
Career Compensation Act of 1949, Public Law 351, approved Oc- 
tober 12, 1949, 63 Stat. 838. Hence, there is here involved not only 
the matter of retirement made retroactively effective, but, also, the 
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more far-reaching matter of retirement under a law which had been ne 
repealed. As to the first of these, it consistently has been held by the th 
accounting officers that retirement constitutes a change of status and, a 
except in cases specifically authorized by statute, retirement may not A 
lawfully be effective prior to the date upon which the findings of the ic 
retiring board are approved. 25 Comp. Gen. 663, at page 665. Also, : 
that the effective date of the retirement of a Regular Army officer is B 
governed by the date when the President approves his retirement and . 
by the uniform retirement date act of April 23, 1930, 46 Stat. 253. c 
See 26 Comp. Gen. 711, at page 715. As to the repeal phase of this Bt 
matter, the general rule is that where a statute is repealed and there . 
is no saving clause, the repealed statute is considered as if it had never ti 
existed, except in cases where a vested right has been acquired under . 
the repealed law. See 50 Am. Jur., Statutes, section 524. et seg. Also, L 
it is well settled that any right conferred by statute may be taken u 
away by statute before it has become vested. And, it is equally set- 7 
tled that there can be no vested right in the continued existence of a te 
statute so as to preclude its change or repeal by the legislature. 16 ° 
C. J. S., Constitutional Law, section 223. A 
On April 20, 1950, when the findings of the Army Retiring Board d 
are understood to have been finally approved, the law under which 8 
the officer purportedly was retired had been repealed as of October : 
i, 1949, by the Career Compensation Act of 1949, approved October 12, I 
1949. While the said act contains a number of saving provisions, : 
tone has been referred to or contended as being applicable in the A 
present case. Consequently, in the absence of a saving provision J 
specifically permitting members retired after October 1, 1949, under 
circumstances similar to those appearing in this case, to receive re- ; 
tirement benefits under laws applicable prior to the effective date of ‘ 
the Career Compensation Act of 1949, or a judicial determination of 
the matter, this Office would not be justified in approving the payment 1 


of retired pay based upon the retirement orders issued in this case. 
Accordingly, payment on the voucher is not authorized, and the 


( 
voucher is being retained in this Office. ‘ 
( 

( 

[B-96250] 


Retired Pay; Retirement—Effective Date—Review of Re- 
lease From Active Service for Physical Disability 
An officer of the Army of the United States who was released from active service, 


without pay, pursuant to the approved findings of an Army Retiring Board that 
his physical disability was not incurred as a result of an incident of the service, 
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and who requested review of such findings under section 302 of the Servicemen’s 
Readjustment Act of 1944, as amended, is entitled to be retired, with pay, effective 
the first day of the month following approval by the President of the findings of 
an Army Disability Review Board that his incapacity was incurred as the result 
of an incident of the service. 


An officer of the Army of the United States who was released from active serv- 
ice, without pay,.by reason of physical disability prior to the date of approval 
of the Career Compensation Act of 1949 and who, subsequent to that date, is 
found entitled to be retired, with pay, pursuant to an Army Disability Review 
Board's decision that his incapacity was incurred as the result of an incident of 
the service, would have no right under section 411 of the act to elect the method 
of computing his retired pay, the right of such election thereunder being appli- 
cable only to members and former members of the uniformed services retired 
prior to approval of the act. 


An officer of the Army of the United States released from active duty not by 
reason of physical disability who later, upon appearing before a physical evalua- 
tion board in a civilian status, was found to be physically disabled as a result of 
an incident of the service but who died prior to approval of such finding is not 
entitled to any retirement pay. 


Legal representatives of the estates of incompetent or deceased members of the 
uniformed services retired for physical disability, with pay, or who were entitled 
to receive such pay prior to the effective date of the Career Compensation Act 
of 1949, may exercise the right granted in section 411 to such retired members 
to elect to qualify for disability retirement pay thereunder or to receive retire- 
ment pay computed under one of the two methods in section 511 of the act. 


A former Regular Army enlisted man with twenty years’ service who was dis- 
charged prior to the effective date of the Career Compensation Act of 1949 for a 
disability incurred in line of duty, but whose application for retirement with pay 
submitted under section 2 of the act of June 30, 1941, as amended, was not 
approved prior to the repeal of that act, had no retirement rights under the 1941 
act saved to him by sections 519 and 520 of the 1949 act, said sections being ap- 
plicable only to persons who, on the date of the act, are receiving or are entitled 
to receive retired or retirement pay. 


Assistant Comptroller General Yates to the Secretary of Defense, 


July 28, 1950: 


There has been considered your letter of June 20, 1950, wherein 
you present for decision several questions regarding the retired pay 
status of the persons referred to therein. 

Your first question relates to Donald W. Brown O-405175, first 
lieutenant, chaplain, Army of the United States, who was released 
from active service without pay, effective July 28, 1943, by reason 
of physical disability, not incurred as a result of an incident of the 
service, pursuant to the approved findings of an Army retiring board. 
On March 24, 1949, Lieutenant Brown filed application for a review 
of his case by the Army Disability Review Board established pursuant 
to the provisions of section 302 of the Servicemen’s Readjustment Act 
of 1944, 58 Stat. 287, as amended by section 4 of the act of December 
28, 1945, 59 Stat. 623, 38 U. S. C. 6931, which board found that his 
incapacity was incurred as the result of an incident of the service. 
Such findings were approved by the President on December 7, 1949. 

In decision of October 8, 1947, 27 Comp. Gen. 186, it was held, in 
effect, that officers granted retirement pay under the circumstances 
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outlined above were not entitled to such retirement pay for any period 
prior to the first day of the month following the month in which their 
retirements were approved by the President. However, in the case 
of Womer v. United States, 114 C. Cls. 415, decided July 11, 1949, 
which involved a similar situation, it was held (quoting from the 
syllabus) : 


* * * that plaintiff was entitled to active service pay from date he was 
placed on retired list without pay until date he was placed on retired list with 
pay, but since plaintiff was hospitalized between these dates and since plaintiff 
sued in the alternative, recovery is limited to the amount of what would have 
been his retirement pay had the retirement date been made retroactive under 
the order of the Retirement Review Board, which was approved by the President. 


In view of the conclusion reached by the Court of Claims in the 
Womer case you request decision as to the correct date from which 
Lieutenant Brown is entitled to retirement pay. 

Section 302 of the Servicemen’s Readjustment Act of 1944, as 
amended, supra, provides, in pertinent part, as follows: 


(a) The Secretary of War, the Secretary of the Navy, and the Secretary of 
the Treasury are authorized and directed to establish, from time to time, boards 
of review composed of five commissioned officers, two of whom shall be selected 
from the Medical Corps of the Army or Navy, or from the Public Health Service, 
as the case may be. It shall be the duty of any such board to review, at the 
request of any officer retired or released from active service, without pay, for 
physical disability pursuant to the decision of a retiring board, board of medical 
survey, or disposition board, the findings and decisions of such board. Such 
review shall be based upon all available service records relating to the officer 
requesting such review, and such other evidence as may be presented by such 
officer. Witnesses shall be permitted to present testimony either in person or 
by affidavit, and the officer requesting review shall be allowed to appear before 
such board of review in person or by counsel. In carrying out its duties under 
this section such board of review shall have the same powers as exercised by, 
or vested in, the board whose findings and decision are being reviewed. The 
proceedings and decision of each such board of review affirming or reversing 
the decision of any such retiring board, board of medical survey, or disposition 
board shall be transmitted to the Secretary of War, the Secretary of the Navy, 
or the Secretary of the Treasury, as the case may be, and shall be laid by him 
before the President for his approval or disapproval and orders in the case. 

(b) No request for review under this section shall be valid unless filed within 
fifteen years after the date of retirement for disability or after June 22, 1944, 
whichever is the later. 


Womer was a lieutenant commander, United States Naval Reserve, 
and in its opinion in his case the Court of Claims referred to section 
1455, Revised Statutes, 34 U. S. C. 412, which provides that no officer 
of the Navy shall be retired from the active service without a full 
and fair hearing before a naval retiring board, if he demands it, and 
to section 1453, Revised Statutes, 34 U. S. C. 417, which provides that 
when a retiring board finds that an officer is incapacitated for active 
service and that his incapacity is the result of an incident of the service, 
and such decision is approved by the President, the officer must be 
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retired from active service with retired pay. The Court also referred 
to section 1454, Revised Statutes, 34 U. S. C. 418, which provides that 
if the board finds that the disability is not the result of an incident 
of the service. and such finding is approved by the President, the offi- 
cer is retired from active service on furlough pay, or wholly retired 
from active service with one year’s pay, as determined by the Presi- 
dent. With those provisions of law in mind, the Court said (begin- 
ning at page 422)— 

Thus it appears that in the circumstances of this case the plaintiff could not 
be put on the inactive list except by a finding of the retiring board that he was 
incapacitated and that such incapacity was not the result of an incident of the 
service. The reviewing board having reversed the finding of the retiring board. 
it would be difficult to escape the conclusion that plaintiff remained in active 
service and was entitled to active duty pay until he was retired pursuant to 


orders issued in accordance with the findings of the reviewing board, had he 
seen fit to insist upon this construction of his claim. 


* * * * * * * 

Determined on a strictly legal basis, we think plaintiff would be entitled to 
active service pay during the intervening period, but since he was in no condition 
to render active service during that period, and since he has sued in the alterna- 
tive and asked for judgment for one or the other of the sums indicated, we are 
inclined to limit the recovery to the amount ot what would have been his 
retirement pay had the retirement date been made retroactive to January 15. 
_—o e's 

From the foregoing it appears that the Court’s decision in the said 
case was based on its conclusion that because of the provisions con- 
tained in sections 1453, 1454, and 1455, Revised Statutes, supra, Womer 
must be considered to have remained on active duty until the effective 
date of his retirement. The judgment granting him retirement pay 
for the period there involved appears to have been based directly 
on that conclusion and apparently was not predicated on the view 
that the said section 302 of the Servicemen’s Readjustment Act of 1944 
authorized the payment of retirement pay retroactively to the date 
of the officer’s release from active service. Presumably, from what is 
stated in the opinion, had Womer not sued in the alternative. or had he 
not been physically unable to perform active duty, the Court would 
have granted him active-duty pay and allowances for the said period. 

The conclusion reached by the Court of Claims with respect to the 
effect of sections 1453, 1454, and 1455, Revised Statutes, appears to be 
diametrically opposed to the conclusion reached by the Supreme Court 
of the United States, regarding the effect of such sections, in the case 
of Denby v. Berry, 263 U.S. 29. 

By orders of Secretary of the Navy Denby, Berry, an officer in 
the Naval Reserve Force, was released from active duty after a naval 
board of medical survey had found him to be under permanent dis- 
ability incurred in line of duty and recommended that he be sent 
before a retiring board. In that connection, section 1455, Revised 
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Statutes, referred to above, which had been made applicable to officers 
on active service in the Naval Reserve Force, when disabled in line of 
duty, by a proviso in the act of July 1, 1918, 40 Stat. 704, 710, and, 
later, by a provision in the act of June 4, 1920, 41 Stat. 834, provided 
as follows: 


No officer of the Navy shall be retired from active service, or wholly retired 
from the vervice, without a full and fair hearing before such Navy retiring 
board, if he shall demand it, excep* in cases where he may be retired by the 
President at his own request, or on account of age or length of service, or on 
account of his failure to be recommended by an examining board for promotion. 


In view of such provision of law, Berry filed a petition for mandamus 
in the Supreme Court of the District of Columbia to compel the Sec- 
retary of the Navy to revoke the order directing his release from active 
duty and to make an order sending him before a retirement board, 
with a view to his retirement by the President. The said Court issued 
the mandamus as prayed and the Court of Appeals of the District 
affirmed that part of the mandamus which directed revocation of the 
order for Berry’s release from active duty. The Secretary then 
brought a writ of error to the judgment of the Court of Appeals. 

In reversing the said judgment, the Supreme Court, speaking 
through Mr. Chief Justice Taft, said (page 33, et seg.) — 


It is quite evident from the foregoing that members of this force [Naval 
Reserve Force] occupied two statuses, one that of inactive duty, and the other 
of active service. It is further clear that it was within the power of the 
Presiaent, and of the Secretary of the Navy acting for him, to change the 
members of the Reserve Force from one status to the other. The power to 
call them from inactive duty to actual service was express. The power to 
order them from actual service to inactive duty was necessarily implied. 
* * * Orders rele.sing individuals from active service and putting them on 
inactive duty were clearly within the power of the President and of the Secre 
tary of the Navy acting, for him in the administration of the act. Nowhere is 
there found any limitation upon the discretion of the Executive in this 
regard. * * * 

& s * a a » 7. 


To be retired from active service under the sections from 1448 to 1455, Rev. 
Stats., inclusive, means retired with pay and has had this meaning for many 
years. Brown v. United States, 113 U. S. 568, 572. To be wholly retired means 
to be removed from the service entirely on payment of a lump sum and to become 
a civilian. Miller v. United States, 19 Ct. Clms. 338, 353; 29 Ops. Atty. Gen. 
401. * * * It is very clear, therefore, that a mere change of status from 
active service to inactive duty in the Naval Reserve Force is not a “retirement” 
in the meaning of § 1455, Rev. Stats., the Act of July 1, 1918, or that of June 
4, 1920. 

ae * - + * om x 


But it is said that the Secretar directed the release of the relator from active 
service and refused him a retiring board because he was of the opinion that 
under the Act of July 1, 1918. and before the Act of June 4, 1920, Reserve Force 
officers were not entitled to be retired on pay, but that they must apply for tne 
relief extender to persons disabled in the service by §§ 300 and 302 of the War 
Risk Insurance Act of October 6, 1917, c. 105, 40 Stat. 398, 405, 406. Because the 
Secretary gave a wrongs. reason for his action is not a ground for requiring im 
by mandamus to revoke the order putting the relator on inactive duty, if ne 
had discretion to do this, as we have found he did have. 
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The laws relating to the Naval Reserve, insofar as here pertinent, 
were not materially changed between the date of the United States 
Supreme Court’s decision in the Berry case (November 12, 1923), and 
the date of the decision of the Court of Claims in the Womer case 
and, hence, the Supreme Court’s decision in the Berry case was per- 
tinent to the determination of Womer’s rights. However, from the 
record before this Office it does not appear that the Berry case was 
brought to the attention of, or considered by, the Court of Claims in 
its deliberations on the Womer case. In any event, this Office is bound 
to take cognizance of what was said by the Supreme Court in the 
Berry case (14 Comp. Gen. 648, 652) and since, as indicated above, 
the reasoning used by the Court of Claims in reaching its conclusion 
in the Womer case is in direct conflict with what was said by the 
Supreme Court in the Berry case, this Office must decline to follow the 
ruling in the Womer case in determining the validity of claims or 
payments in similar cases. In that connection it may be observed 
that even were the ruling in the Womer case to be considered as cou- 
trolling on this Office, its field of application apparently would be 
extremely narrow since the Court seems to have limited its findings 
to a case where the claimant, who actually was physically unable to 
perform any active duty whatever during the period between date 
of release from active duty and effective date of retirement, has sued 
in the alternative for either active-duty pay and allowances or retired 
pay. 

While as noted above, the decision reached in the Womer case turned 
on the Court’s interpretation of section 1455, Revised Statutes, which 
applies only to the Navy, what is said herein applies equally to the 
Army since its laws regarding retirement, insofar as here pertinent, 
are almost identical to those of the Navy. See section 1251, Revised 
Statutes, 10 U. S. C. 933; section 1252, Revised Statutes, 10 U. S. C. 
934; and, more particularly, section 1253, Revised Statutes, 10 U.S. C. 
966, as follows: 


Except in cases where an officer may be retired by the President upon his 
own application, or by reaso. of his having served forty-five years, or of his 
being sixty-two years old, no officer shall be retired from active service, nor 
shall an officer, in any case, be wholly retired from the service without a full 
and fair hearing before an Army retiring board, if, upon due summons, he 
demands it. 


While sections 1251, 1252, 1253, and 1454 of the Revised Statutes 
have now been repealed by section 531 (b) of the Career Compen- 
sation Act of 1949, Public Law 351, approved October 12, 1949, 63 
Stat. 838, such fact is immaterial insofar as the question here cons:d- 
ered isconcerned. See decision of March 22, 1950, 29 Comp. Gen. 382. 

As stated in the decision of October 8, 1947, 27 Comp. Gen. 186, 
supra, there is nothing in section 302 of the Servicemen’s Readjust- 
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ment Act of 1944 which would indicate a legislative intent that the 
determinations of the review boards provided for therein should be 
given any retroactive application. On the contrary, the fact that a 
person entitled to the benefits of such section is given a period of 
15 years to avail himself of the rights to request a review thereunder 
strongly militates against any conclusion that there was any such 
legislative intent. As a matter of fact, the Congress, over the years, 
in enacting statutes relating to analogous matters, consistently has 
denied the right to the accrual of back pay or allowances as an inc1- 
dent thereof. See, for example, the acts of March 16, 1926, 44 Stat. 
208, and January 19, 1929, 45 Stat. 1084, relating to personnel dis- 
charged because of misrepresentation of age; section 2 of the act 
of March 4, 1925, 43 Stat. 1270, relating to service personnel who, 
subsequent to having a charge of desertion entered on their records, 
served honorably during World War I; and the last proviso of section 
2 of the act of June 30, 1941, as amended, post, relating to enlisted 
men of the Regular Army and Philippine Scouts who, having served 
for twenty years or more, were honorably discharged therefrom by 
reason of becoming permanently incapacitated for active service due 
to physical disability incurred in line of duty. Also, an examination 
of a number of private relief acts relating to service personnel, which 
were enacted shortly after World War I, indicates that slightly more 
than 75 percent of them carried a specific prohibition against the 
accrual of back pay or allowances. (Of 98 sych acts examined, 75 
prohibited the accrual of back pay or allowances.) Also, of five 
such bills which were enacted at the second session of the Seventy- 
ninth Congress 3, or 60 percent, expressly provided that no back pay 
or allowances should accrue as a result thereof. See Private Law 
463, approved April 20, 1946, 60 Stat. 1144; Private Law 581, ap- 
proved June 11, 1946, 60 Stat. 1195; Private Law 646, approved June 
13, 1946, 60 Stat. 1222; Private Law 677, approved June 21, 1946, 
60 Stat. 1235. and Private Law 701, approved June 25, 1946, 60 Stat. 
1244. Thus it appears that the policy of the Congress in connection 
with this type of legislation, generally, has been to deny any right to 
back pay or allowances, 

In view of the foregoing, you are advised that on the basis of the 
facts stated in your letter it must be concluded that Lieutenant Brown 
is entitled to retirement pay from and after January 1, 1950, but that 
he is not entitled to such pay for any period prior to that date. And 
in answer to your question as to whether he would have a right of 
election—with respect to the method of computation of retired pay— 
as prescribed in section 411 of the Career Compensation Act of 1949, 
63 Stat. 823, you are advised that such section would have no applica- 
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tion in his case since, by its terms, it is applicable only to members and 
former members retired prior to October 12, 1949. 

Your next question relates to the case ef Lieutenant Colonel Joseph 
D. Monk, O-922814, Army of the Uniced States, who was relieved 
from active duty on March 2, 1946, not by reason of physical dis- 
ability. He was recalled to active duty on June 30, 1947, for medical 
observation and appeared before an Army retiring board on October 
i7, 1947. The retiring board found that his condition could be 
remedied by surgery and that he was not incapacitated for active 
service. Those findings were approved by the then Secretary of War 
and on November 12, 1947, he again was released from active duty. 
On October 21, 1949. he appeared before a physical evaluation board 
in a civilian status which board determined that he was physically 
disabled as of March 2. 1946, the date of his original release from 
active duty. and that such disability was incurred as a result of an 
incident of the service. However, he died on November 10, 1949, 
before his retirement was approved by the President. 

On the above statement of facts you ask from what date retirement 
pay may be allowed, if the President should now approve the findings 
of the physical evaluation board. It is not clear that Lieutenant 
Colonel Monk could be considered as having been released from active 
duty for physical disability and this Office is aware of no provision 
of law under which a Reserve officer who was released from active duty 
not by reason of physical disability may have his case reviewed with 
a view to obtaining retirement or retirement pay for physical dis- 
ability. Hence, it would appear that even had the findings of the 
physical evaluation board received Presidential approval prior to 
Lieutenant Colonel Monk’s death, he would not have been entitled to 
any retirement pay. In any event, it would appear too evident to 
permit of any reasonable argument that, regardless of whether or not 
a posthumous retirement could give rise to any right to retirement 
pay in any case, certainly no right thereto could accrue for any period 
subsequent to the officer’s death. And, in view of what is stated 
above with respect to the first question, it must be concluded that no 
right thereto could exist for any period prior to the date of authori- 
tative approval of retirement. Your questions relating to the case 
of Lieutenant Colonel Monk are answered accordingly. 

The next question presented is whether or not representatives of 
the estates of incompetent or deceased retired persons can at this time 
exercise the right of election provided in section 411 of the Career 
Compensation Act of 1949, supra. It is assumed you refer to legal 
representatives of such estates and what is hereinafter stated with 
respect to this question is based on that assumption. 
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Section 411 of the Career Compensation Act of 1949 relates generally 
to persons theretofore retired for physical disability who are receiv- 
ing or entitled to receive retirement pay, and persons theretofore 
granted or entitled to receive retirement pay for physical disability. 
Such persons are granted the right to elect to qualify for disability 
retirement pay under the provisions of that act or to receive retire- 
ment pay computed under one of the two methods contained in section 
511 of the act, 63 Stat. 829. If they elect to qualify for disability 
retirement pay under the act, it is provided that the percentage of 
their disability is to be based on their disability as of the time they 
were last retired or as of the time they were last granted retirement 
pay, as the case may be. 

The general rule appears té be that the right to make an election 
is a personal right and, in the absence of express statutory authority, 
a legal representative of an estate may not exercise such election with- 
out the consent of the court having jurisdiction over such estate. 
See 25 Am. Jur., Guardian and Ward, section 104. However, while 
the statutory provision here in question uses the word “elect,” it, in 
effect, actually is more in the nature of a savings provision, the pur- 
pose of which is to give to the individuals covered thereby the benefit 
of those provisions of law under which they would draw the highest 
retired pay. Compare decision of April 13, 1950, answer to question 
(e), 29 Comp. Gen. 404, 407 (B-90755). Hence, it is not so much a 
matter of making an election as it is of computing an individual’s 
retired pay under the various provisions of law in order to determine 
under which one he will receive the greatest retired pay. Thus 
viewed, there would appear to be no sound reason for refusing to 
permit the legal representative of the estate to make the so-called 
election. Accordingly, this question is answered in the affirmative 

The third case set forth in your letter is the case of Private George 
W. E. Schwark, RA448883, who was discharged from the service 
at Tilton General Hospital, Fort Dix, New Jersey, on February 15, 
1945, by reason of a certificate of disability for discharge for a dis- 
ability incurred in line of duty, although he had completed 23 years, 
11 months, and 26 days’ honorable service. You state that in May 
1949 Private Schwark submitted an application for retirement with 
pay under the provisions of section 2 of the act of June 30, 1941, 55 
Stat. 394, as amended by the act of May 4, 1945, 59 Stat. 185. You 
state that his retirement would appear to have been authorized at that 
time in view of decision of this Office dated March 8, 1948, 27 Comp. 
Gen. 495 (B-68913). However, the said section 2 was expressly re- 
pealed by section 529 of the Career Compensation Act of 1949, 63 Stat. 
837. Accordingly, since final action on his application for retirement 
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apparently had not been taken prior to such repeal, you request deci- 
sion as to whether or not Private Schwark’s rights under the 1941 
act, as amended, are saved to him under the provisions of sections 519 
and 520 of the Career Compensation Act of 1949, 63 Stat. 834. 

Section 2 of the act of June 30, 1941, as amended, supra, provided 
as follows: 


An enlisted man of the Regular Army or of the Philippine Scouts who has 
served twenty years or more in the military forces of the United States and 
who has become permanently incapacitated for active service due to physical 
disability incurred in line of duty shall be placed on the retired list: Provided, 
That this Act shall apply to all former enlisted men of the Regular Army and 
the Philippine Scouts who have served for twenty years or more, and who were 
honorably discharged therefrom by reason of becoming permanently incapaci- 
tated for active service due to physical disability incurred in line of duty: Pro- 
vided further, That any former enlisted man placed upon the retired list in 
cecordance with the provisions of the foregoing proviso shall not be entitled to 
receive retirement pay for any period prior to the effective date of this 
amendment. 


Sections 519 and 520 of the Career Compensation Act of 1949 provide 
as follows: 


Sec. 519. Any member or former member of the uniformed services or any 
person entitled to the rights, benefits, and privileges of a member or former 
member of the uniformed services, including any person entitled to the benefits 
provided in the Act of May 7, 1948 (62 Stat. 211), who on the date of enactment 
of this Act, is receiving or is entitled to receive retired or retirement pay pursuant 
to any provision of law, shall, notwithstanding the provisions of this Act, be 
entitled to continue to receive or shall continue his entitlement to receive that 
retired or retirement pay which such member or former member is entitled to 


receive under any provision of law in effect on the day preceding date of enact- 
ment of this Act. 


Sec. 520. Any provision of law which, on the date of enactment of this Act, 
entitles any person to be retired, to receive pay, retired pay, retirement pay, or 
retainer pay, or other monetary benefit, and which is directly repealed, impliedly 
repealed, or amended by the provisions of this Act, shall, if the entitlement of 
such person to such retirement, pay, retired pay, retirement pay, retainer pay, 
or other monetary benefit is saved by the provisions of this Act, be continued 
in full force and effect for such entitlement and for such a time as such entitle- 
ment may exist. 

It will be noted that section 519 has application only to any person 
“who on the date of enactment of this Act, is receiving or is entitled 
to receive retired or retirement pay.” Since Private Schwark was 
not retired on or before the date of enactment of the Career Com- 
pensation Act of 1949, he was not receiving or entitled to receive re- 
tired or retirement pay on that date and, therefore, the savings pro- 
visions in section 519 have no application to his case. And, since no 
other provision is found in such act which would save to him any 
right to retired or retirement pay which he might have had if he had 
been retired under the said section 2 of the act of June 30, 1941, as 
amended, while such section was in effect, section 520 of the 1949 act, 
likewise, would have no application to his case. Accordingly, your 
primary question in the case of Private Schwark is answered in the 
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negative, making it unnecessary to answer the other questions incident 
to such case. 


[B-96652] 


Subsistence—Per Diems—During Period of Incapacity Be- 
ginning Prior to Effective Date of Act of April 26, 1950 


Section 3 of the Travel Expense Act of 1949, as amended by the act of April 
26, 1950, and regulations promulgated thereunder, providing that civilian officers 
and employees traveling for the Government who become incapacitated due to 
illness or injury, not due to their own misconduct, shall be allowed the prescribed 
per diem allowances and transportation expenses to their designated posts of 
duty, are applicable only to those officers and employees who become incapacitated 
on or after the effective date of the amendment and regulations, so that an 
employee incapacitated prior thereto may not be paid per diem for a period of 
such incapacity extending beyond that date. 
Acting Comptroller General Yates to Ethelreda C. Fesmire, National 


Labor Relations Board, July 31, 1950: 


Reference is made to your letter of July 3, 1950, transmitting a 
voucher stated in favor of Gustaf B. Erickson for $468 representing 
per diem in lieu of subsistence for the period April 26 to June 16, 1959, 
while in a leave without pay status as an employee of the National 
Labor Relations Board, and requesting an advance decision as to 
whether the voucher properly may be certified for payment. 

You state that the employee is incapacitated because of an illness 
which began in May 1949 in a travel status: that payment to him of 
per diem in lieu of subsistence ceased on May 4, 1949; that he was on 
sick and annual leave until April 10, 1950; and that from that date to 
the present time he has been carried on the pay roll in a leave without 
pay status. Travel order dated July 1, 1949, provides for travel dur- 
ing period July 1, 1949, to June 30, 1950, and $9 per diem in lieu of 
subsistence while in a travel status is authorized therein. You request 
a decision as to whether the provisions of Public Law 482, 81st Con- 
gress, 64 Stat. 89, and paragraph 45 (c) of the Standardized Govern- 
ment Travel Regulations promulgated by the Director of the Bureau 
of the Budget, both of which were effective April 26, 1950, would 
apply to the instant claim, and, if so, whether the voucher may be 
certified for payment for 14 days from April 26, 1950, or a longer 
period, if such longer period is approved by the employee’s supervising 
official. 

Section 3 of the Travel Expense Act of 1949, 63 Stat. 166. as 
amended by Public Law 482, 64 Stat. 89. and the regulations promul- 
gated by the Director of the Bureau of the Budget pursuant thereto, 
supra, provide, in material part, that civilian efficers and employees 
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who “become incapacitated due to illness or injury, not due to their 
own misconduct,” while traveling for the Government, shall be al- 
lowed the prescribed per diem allowances and transportation expenses 
to their designated posts of duty. The said regulations further pro- 
vide that the prescribed per diem in lieu of subsistence, if any, shall 
continue for a period not to exceed 14 calendar days (including frac- 
tional days) in any one period of absence unless, in a particular case, 
a longer period is approved administratively. 

The primary purpose of the said Public Law 482 was to change 
the previously existing rule prohibiting the allowance of per diem 
in lieu of subsistence to an employee who became incapacitated for 
the performance of official duty. The quoted language of the act 
reasonably appears to be prospective in nature and there has been 
found nothing in the legislative history thereof to indicate a con- 
gressional intent that its provisions be given retroactive operation. 
Hence, it must be held that the benefits of Public Law 482, supra, are 
applicable only to those civilian officers and employees who, under 
the conditions specified therein, become incapacitated on or after April 
26, 1950. Accordingly, allowance of per diem for the period of 
illness in question may not be authorized. 

The voucher, which is returned herewith, may not be certified for 
payment. 


[B-96815] 


General Accounting Office — Jurisdiction — Retirement 
Status of Interstate Commerce Commissioner Upon Attain- 
ing the Age of 70 Years 


Whether an Interstate Commerce Commissioner who has attained the age of 
70 years, but whose term of office has not yet expired, has reached a retirement 
status under section 2 (a) of the Civil Service Retirement Act of May 29, 1930, 
as amended, is primarily a matter for consideration by the Civil Service Com- 
mission, no Presidential action having been taken to exempt the Commissioner 
from the compulsory retirement provisions of the act for the remainder of his 
term of office. 


Comptroller General Warren to W. P. Bartel, Interstate Commerce 
Commission, July 31, 1950: 


Reference is made to your letter of July 18, 1950, requesting a 
decision as to whether you may certify for payment to Honorable 
William J. Patterson salary as a member of the Interstate Commerce 
Commission beginning July 1, 1950. 

While a certifying officer requesting a decision with respect to a 
voucher before him for payment ordinarily is required to accom- 
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pany his request with the voucher, the submission of the voucher will 
not be insisted upon in this case. 

It is stated in your submission that Mr. Patterson was first ap- 
pointed to the Commission as an Inspector of Safety Appliances on 
September 28, 1914, and has been in the employ of the Commission 
continuously since that date; that he was appointed a Commissioner 
and took his oath of office on July 31, 1939, for a term ending December 
31, 1945; that he was reappointed for an additional term of seven 
years to expire December 31, 1952, and took oath of office December 
26, 1945. He became 70 years of age on June 4, 1950, and ordinarily 
he would have been retired as of June 30, 1950. It appears further 
that, on March 31, 1950, the Chairman of the Interstate Commerce 
Commission requested an Executive order exempting Mr. Patterson 
from the compulsory retirement provisions for the remainder of his 
term of office, but no action has, as yet, been taken upon that request. 

Section 2 (a) of the Civil Service Retirement Act of May 29, 1930, 
as amended by the act of February 28, 1948, 62 Stat. 48, provides: 


Sec. 2. (a) Except as provided in section 204 of the Act of June 30, 1932 (47 
Stat. 404), and section 3 of the Act of July 18, 1987 (50 Stat. 512), any officer 
or employee to whom this Act applies who’ shall have completed fifteen years of 
service computed as provided in section 5 of this Act shall, on the last day of 
the month in which he attains the age of seventy years, or completes fifteen years 
of service if then beyond such age, be automatically separated from the service, 
and all salary, pay, or compensation shall cease from that date, and the head 
of each department, branch, or independent office of the Government concerned 
shall notify each such employee under his direction of the date of his separation 
from <he service at least sixty days in advance thereof: Provided, That should 
the head of the department, branch, or independent office fail, through error, to 
give timely notification, the employee’s separation from the service shall not be 
effected without his consent until the expiration of said sixty-day period. Upon 
such separation, the officer or employee shall be eligible for retirement on 
annuity as provided in section 4 hereof. 


Section 204 of the act of June 30, 1932, 47 Stat. 404, provides: 


On and after July 1, 1932, no person rendering civilian service in any branch 
or service of the United States Government or the municipal government of the 
District of Columbia who shall have reached the retirement age prescribed for 
automatic separation from the service, applicable to such person, shall be con- 
tinued in such service, notwithstanding any provision of law or regulation to the 
contrary: Provided, That the President may, by Executive Order, exempt from 
the provisions of this section any person when, in his judgment, the public in- 
terest so requires: Provided further, That no such person heretofore or hereafter 
separated from the service of the United States or the District of Columbia under 
any provision of law or regulation providing for such retirement on account of 
age shall be eligible again to appointment to any appointive office, position, or 
employment under the United States or the District of Columbia: Provided fur- 
ther, That this section shall not apply to any person named in any Act of Con- 
gress providing for the continuance of such person in the service. 


The Civil Service Retirement Act is administered by the Civil 
Service Commission and the question, therefore, of whether Commis- 
sioner Patterson has reached a retirement status under section 2 (a) of 
that act, quoted above, as of July 1, 1950, or some subsequent date, 
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primarily is a matter for consideration by the Civil Service Commis- 
sion. 18 Comp. Gen. 955; 19 id. 352. In the decision cited in your 
submission, namely, 22 Comp. Gen. 52, there was considered a case 
(that of Honorable Melvin Hazen, deceased, a Commissioner of the 
District of Columbia) where the President, about eight months prior 
to the time the person subject to the retirement act had reached 70 
years of age, and again after he had reached 70 years of age, took 
Executive action to retain the person in the service by means of a 
Presidential appointment, after confirmation of the nomination by 
the Senate, for a definite term of years. The Civil Service Commis- 
sion concluded in that case that the President’s action therein satis- 
fied the provisions of section 204 of the act of June 30, 1932, supra, 
upon the grounds that no particular form of Executive order or ac- 
tion was required in the application of that act. Upon the basis of 
that conclusion this Office stated that no question would be raised in 
the event certification of payment were made. In the instant case 
the President’s action in the reappointment of Commissioner Pat- 
terson was taken about 514 years prior to his attaining the age of 70, 
and no Presidential action has been taken subsequent to his attaining 
the age of 70. 

Accordingly, as indicated above, it is suggested that the matter be 
submitted to the Civil Service Commission for a determination of the 
status of Commissioner Patterson under the circumstances present. 
Under the existing facts there appears to be no proper basis for cer- 
tifying a voucher covering the payment of compensation to Commis- 
sioner Patterson for any period subsequent to June 30, 1950. 
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[B-95848] 


Transportation of After-Acquired Dependents to Em- 
ployees’ Overseas Duty Station 


The provisions of section 7 of the administrative expense statute of August 2, 
1946, authorizing the transportation at Government expense of newly appointed 
employees and their dependents to posts of duty outside the continental United 
States, may not be regarded as entitling an employee to transport to his official 
station outside the United States at Government expense his wife whom he 
married upon return to the United States on temporary duty, and the execution 
by the employee of a renewal of his employment agreement would not enlarge 
his right in the matter. 


Comptroller General Warren to the Chairman, Displaced Persons 
Commission, August 1, 1950: 


Reference is made to your letter of June 1. 1950, DPC-142, present- 
ing for decision the question as to whether the Displaced Persons 
Commission properly may authorize the transportation at Government 
expense of an employee’s newly acquired wife to his overseas duty 
station under the circumstances set forth pelow. 

It appears that the employee was appointed for duty overseas on 
October 18, 1948, and, under authority of section 7 of the act of August 
2. 1946, 60 Stat. 806, 808, was furnished transportation at Government 
expense to his duty station in Germany in compliance with travel 
authority of October 27, 1948. At that time, the employee had no 
dependents and the travel authority was drawn accordingly. The 
employee remained at his post until February 1950 when he was 
ordered to report to Washington, D C., for temporary duty on official 
business and, upon completion thereof, to return to his overseas duty 
station. During his sojourn in the United States on temporary duty, 
the employee was married and now requests authority to transport his 
wife to his overseas post, presumably at Government expense. 

The only law of general application providing for the transporta- 
tion of dependents of civilian employees of the Government is that 
contained in sections 1 and 7 of the act of August 2, 1946, supra. Sec- 
tion 1 of the said act, 60 Stat. 806, of course, applies only where there 
is involved the transfer of an employee trom one official station to 
another for permanent duty and, as suggested in your letter, that 
section and the Office decisions rendered thereunder are not relevant 
to the case under consideration. 

With respect to the provisions of section 7, reference to the legisla- 
tive history of the act of August 2, 1946, discloses that the primary 
purpose of that section was to insure that, in the case of positions 
abroad to be filled by citizens from this country, there would not be 
applied the general rule that an employee must bear the expenses of 
reporting to his first duty station and of returning to his home upon 
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separation from the service. See page 6, Senate Report No. 1636, 79tk 
Congress, 2d Session. Thus, while the section provides for the trans- 
portation of new appointees and their dependents by the Government, 
it reasonably cannot be construed to apply to other than dependents 
of the new appointee at the time of his appointment. 

With respect to the view, expressed in the concluding paragraph of 
your letter, that through the execution of a renewal agreement by the 
employee it may be in order to authorize the transportation of his wife 
at Government expense, it must be said that the renewal of an agree- 
ment of the nature required by section 7 of the said act would not en- 
large the employee’s right in the matter. The proviso of section 7 is 
applicable only to new appointees and is required only in the interest 
of the United States for transportation that may be furnished. It 
does not require the Government to transport a new appointee from 
his overseas station to the United States upon completion of 12 months 
of service, neither does it bind the Government to retain his services 
for that length of time. Accordingly, it seems that no useful pur- 
pose would be served by the execution of a renewal agreement by the 
employee involved. 29 Comp. Gen. 160; 28 zd. 651. 

Therefore, there being no law or regulation known to this Office pro- 
viding for payment by the Government of the transportation expenses 
of the employee’s wife to his official station under the circumstances 
present in the instant case, it must be concluded that such transporta- 
tion is unauthorized. 

Referring to the matter of a separation allowance, which is men- 
tioned as an alternative to the allowance of the transportation ex- 
penses of the wife, such allowances involve to a great degree the exer- 
cise of administrative discretion, subject only to the Standardized Gov- 
ernment Civilian Allowance Regulations. A study of such regula- 
tions by this Office with relation to the instant case fails to disclose 
the basis upon which such an allowance lawfully could be granted. 


[B-96163] 


Traveling Expenses—Indirect Route—Travel From Place 
of Leave 


An employee who was authorized, prior to departure on annual leave from his 
headquarters, to proceed on official travel from the place of leave to places of 
temporary duty and return to headquarters, but whose itinerary was changed 
pursuant to specific orders while at his place of leave, is entitled to be paid travel- 
ing expenses, including per diem, for travel performed from place of leave to the 
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temporary duty stations as changed and return to headquarters, even though 
such indirect travel was occasioned by a premature departure from his head- 
quarters for leave purposes. 


Comptroller General Warren to Elmer H. Walter, Department of 
Agriculture, August 1, 1950: 


Reference is made to your letter of June 14, 1950, transmitting a 
voucher stated in favor of George A. Stark for $46.15 representing 
traveling expenses, including per diem in lieu of subsistence, incurred 
while in a travel status during the period April 6 to 15, 1950, as an em- 
ployee of the Rural Electrification Administration, and requesting an 
advance decision as to whether the voucher properly may be certified 
for payment. 

By travel authorization dated April 5, 1950, the employee was di- 
rected to proceed from his official station, Washington, D. C., to vari- 
ous points in the State of Arkansas and return. That authorization 
was amended April 7, 1950, to include travel to various points in the 
State of West Virginia. Prior to the traveler’s departure from his 
headquarters, he was authorized to take annual leave at Chicago, IIli- 
nois, en route to Arkansas, and, in accordance with the officially 
planned itinerary, he was to be available for duty in Little Rock, 
Arkansas, on April 10, 1950. He departed from his official station by 
air on April 6 and arrived at Chicago that same date, the excess fare 
for travel via Chicago having been paid from personal funds.. Prior 
to his departure from his official station, it had been agreed that he 
would leave Chicago at 8 a. m., April 10, with arrival at Little Rock, 
Arkansas, to be at 11:43 a. m., that same day. However, while the em- 
ployee was on annual leave in Chicago the administrative officials in 
Washington, D. C., decided to cancel the Arkansas trip, and the em- 
ployee was notified that he should proceed from Chicago to Charles- 
ton, West Virginia, thence to various points in that State and return 
to Washington, D. C. A transportation request in the amount of 
$26.10 was issued for air line ticket from Chicago to Charleston and the 
employee departed from Chicago 12:05 p. m., April 10, and arrived 
at Charleston 3:51 p. m., that same afternoon. Travel to various other 
points in West Virginia thence to Washington, D. C., was accom- 
plished by automobile of another employee of the Rural Electrification 
Administration at no additional expense to the Government. He re- 
turned to his headquarters at 7 p. m., April 15,1950. On the submitted 
voucher, the employee claims reimbursement for taxicab fares in the 
amount of $2.15 and per diem in lieu of subsistence of $44 for the travel 
from Chicago to the temporary points of duty in West Virginia and 
return to official station. The unused portion of the ticket to Arkan- 
sas, and return, has been turned in for refund purposes. 
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While it is not so stated, it is presumed that had the employee 
not been ordered to undertake the official trip to Arkansas he would 
not have traveled to Chicago at personal expense and the conclusions 
hereinafter stated are predicated upon that basis. 

From the above facts, it is evident that the employee actually 
has paid from personal funds so much of the travel expense as spe- 
cifically is required by the indirect route provisions of the Standard- 
ized Government Travel Regulations—that is, the excess cost 
occasioned by travel via Chicago en route to Arkansas. There is no 
provision in the above-mentioned regulations that requires, under the 
particular circumstances here present, that the Government’s obliga- 
tion be confined to the cost of travel between the official station and 
the temporary duty points in West Virginia. It is true that had the 
employee not departed prematurely for leave purposes no expenses 
other than those involved in connection with travel from Washington, 
D. C., te various points in West Virginia, and return, would have been 
incurred. But, on the other hand, the employee proceeded to Chicago 
en route to his temporary duty post in Arkansas pursuant to proper 
authorizations—travel and leave—and his trip from Chicago to West 
Virginia and return to Washington likewise was undertaken in ac- 
cordance with specific orders. Under such circumstances, it is not 
believed that the employee should be penalized by reason of the sub- 
sequent cancellation of the previously authorized temporary duty at 
Little Rock, Arkansas. 

Accordingly, the voucher, which is returned herewith, may be 
certified for payment, if otherwise correct. 


[B-96305] 


Leases—Rental and Alteration Limitations; Modifications 


The 25 percent alteration and improvements limitation provision of section 322 
of the Economy Act of June 30, 1932, as amended, is applicable only where the 
Government is to pay directly for the alterations and improvements, so that 
where a lessor makes alterations and improvements, including installation of 
air conditioning units, not otherwise required to be made under the lease, such 
lease may be amended to provide for payment of increased rental on the basis 
of the cost of the work performed, provided the 15 percent fair-market-value 
rental limitation of section 322 is not exceeded. 


Acting Comptroller General Yates to the Postmaster General, 
August 1, 1950: 


Reference is made to your letter of June 22, 1950, with enclosures, 
requesting a decision concerning the application of the 25 per centum 
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and 15 per centum limitations of section 322 of the Economy Act of 
June 30, 1932, 47 Stat. 412, as amended by the act of March 3, 1933, 
47 Stat. 1517 (40 U. S. C. 278a), to certain alterations and improve- 
ments and certain proposed alterations and improvements to be made 
by the lessors in four buildings leased to the Government for post 
office purposes. 

The post offices and alterations and improvements involved are as 
follows: 

1. Ferry Annex, San Francisco, California: Conversion of loft-type space to 
office space at a cost of $46,255. : 

2. Clermont, Florida: Installation of improved mailing platform facilities in 
order to accommodate highway post office vehicles and installation of asphalt 
tile in lobby at a total cost of $568 ($443 for platform and $125 for tile floor). 

3. Barton Station, Fresno, California: Installation of refrigeration-type air 
conditioning at a cost of $5,375. 

4. Tower Station, Fresno, California: Installation of refrigeration-type of 

air conditioning equipment at a cost of $4,533. 
In the first two of the above cases, it appears that the alterations 
and improvements either have been completed or almost are completed 
by the lessor and that the respective leases have been amended by 
supplemental agreements to provide for increased rentals based upon 
the cost of the alterations and improvements. In the other two cases 
you state that the lessors have agreed to furnish, install, and main- 
tain the proposed improvements for the respective additional rental 
rates specified in your letter for the remainder of the leased terms. 
As to the first two cases, you request to be advised whether the respec- 
tive amendments to the ‘leases by the supplemental agreements will 
be approved by this Office and whether the lessors may be paid the 
increased rentals therein provided upon the satisfactory completion 
of the alterations and improvements. With respect to the other two 
“ases, you request to be advised whether the proposed supplemental 
agreements, embodying the general terms outlined in your letter, 
may be executed with the respective lessors and whether, upon com- 
pletion of the work, the lessors may be paid the increased rental rates 
as set forth in your said letter. 

Section 322 of the Economy Act of June 30, 1932, supra, provides, 
in pertinent part, as follows: 

After June 30, 1932, no appropriation shall be obligated or expended for the 
rent of any building or part of a building to be occupied for Government purposes 
at a rental in excess of the per annum rate of 15 per centum of the fair market 
value of the rented premises at date of the lease under which the premises are 
to be occupied by the Government nor for alterations, improvements, and repairs 
of the rented premises in excess of 25 per centum of the amount of the rent for 
the first year of the rental term, or for the rental term of less than one 
year * * * Provided further, That the provisions of this section as appli- 


cable to rentals, shall apply only where the rental to be paid shall exceed $2,000 
per annum. 
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The 25 per centum limitation on alterations, improvements, and 
repairs contained in the said act reasonably may be considered to be 
for application only where the Government is to pay directly for 
alterations, improvements, and repairs of leased premises. Accord- 
ingly, and as the instant cases do not involve any direct payment by the 
Government for alterations, improvements, and repairs, I hold that 
such limitation is not for application here. 

However, since each case involves an increase or proposed increase 
in the rental, there necessarily is for consideration the provision of 
the said act limiting rental to “15 per centum of the fair market value 
of the rented premises at date of the lease.” Also, in the first two 
cases (Ferry and Clermont Stations), there is for consideration the 
question as to whether the lessors are obligated to effect the altera- 
tions and improvements as part of the rental considerations under the 
terms of the original leases. 

The lease for the Ferry Station is dated May 29, 1947, and the pur- 
pose for which the premises are leased is stated to be “As and for a post 
office station to be known as ‘FERRY STATION’ in San Francisco, 
San Francisco County, California.” Concerning the circumstances 
necessitating the alterations and improvements made by the lessor at 
that station, it is stated in letter of May 31, 1950, from the Acting 
Assistant Postmaster General to the Postal Accounts Division of this 
Office, that, due to the service necessity of transferring the office of the 
Division Superintendent and the District Superintendents of Districts 
Nos. 3 and 4, Railway Mail Service, from space in the Government- 
owned building at San Francisco, it was administratively determined 
to move those activities to the fourth floor of the Ferry Station. Thus, 
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since the space altered is to be used for office space for the above re- © 


ferred-to activities instead of for a post office station, it would appear 
that the lessor legally may not be required to perform the involved 
work as part of the rental stipulated in the lease. 

With respect to the fair market value of the building occupied 
by the Ferry Station, the supporting data attached to the lease indicate 
@ fair market value of $658,041.76 for the entire building at date of 
the lease. The lease, as amended by the proposal and acceptance 
agreement of February 6, 1950, provides, in effect, for 60 monthly 
payments of $890.02 each by the Government in addition to the rental 
payments stipulated in the lease, namely, $70,000 for the first five 
years and $67,500 for the remaining five years. Thus, the rental rates 
are increased to $80,680.24 and $78,180.24, respectively. By the terms 
of the referred-to amendments the additional rental payments are 
to become effective upon completion of the work but not less than 90 
days from notification of acceptance by the Government of the lessor’s 
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proposal, or, in other words, 90 days from February 6, 1950. To 
justify an annual rental of $80,680.24 requires a fair market value 
of approximately $538,000 which is considerably less than the ad- 
ministrative appraisal shown above. Accordingly, this Office is not 
required to object to the supplemental agreement to the lease for the 
Ferry Station or to the additional rental payments as provided therein. 

With reference to the alterations and improvements to the Clermont 
Station, it has been reported informally that the existing platform, 
which was constructed by the lessor after execution of the original 
lease at no expense to the Government, was adequate as long as mail 
was handled by messenger in a small pick-up truck but that the plat- 
form as originally constructed is no longer adequate since large busses 
and trucks-now pick up the mail. As to the installation of the tile 
floor, it is reported that originally there was a cement floor in the 
lobby. On the basis of such reported facts and in the absence of any 
showing that the lessor failed to maintain the original floor as re- 
quired under paragraph 7 of the lease, there would appear to be no 
legal obligation on the part of the lessor to perform the work as a 
part of the original rental consideration. 

The original lease for the Clermont Station provides for an annual 
rental of $900 payable monthly in arrears. The lease was amended 
by supplemental agreement of June 1, 1950 (proposal and acceptance 
agreement), to provide for an additional annual rental payment of 
$305.47 effective for a period of 24 months only in consideration of 
the installation of the platform facilities and the tile floor. Thus, 
the annual rental for the 24-month period during which the increased 
rental rate will be in effect totals only $1,205.47. Accordingly, since 
the 15 per centum limitation of section 322 of the Economy Act, as 
amended, is only applicable where the rental exceeds $2,000 per annum, 
this Office is not required to question the legality of the supplemental 
agreement or to the increased rental payments as provided thereunder. 

As to the proposed installation of refrigeration-type air condition- 
ing equipment at the Barton and Tower Stations, you state that the 
lessors have agreed to install and to maintain such equipment for ad- 
ditional annual rental payments of $809.11 and $715.27, respectively. 
An examination of the supporting data with respect to the fair market 
value of said premises attached to the two leases satisfactorily estab- 
lishes that the proposed additional payments, when added to the rental 
rates stipulated in the original leases, will not exceed the statutory 15 
per centum limitation. Accordingly, you are advised that, if you 
should administratively determine that the installation of such equip- 
ment is necessary for the operation of the two stations, this Office would 
not be required to object to the execution of supplemental agreements 
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with the lessors for such installations nor to the payment to the lessors 
of annual rental rates increased by the sums of $809.11 and $715.27, 
respectively, as proposed in your letter. 


[B-94986] 


Subsistence Allowance; Per Diems—Army Officers on Tem- 
porary Duty Outside the United States 

Administrative regulations issued pursuant to section 12 of the Pay Readjustment 
Act of 1942, as amended, and Executive Order No. 9871, authorize the payment 
of a travel per diem allowance to military personnel traveling outside the con- 
tinental United States without a reduction by reason of availability of Govern- 
ment rations or messing facilities and, therefore, an Army officer on temporary 
duty outside the United States is entitled to per diem at the rate prescribed 
for officers in a travel status with quarters available at the place of duty even 
though Government rations are furnished or available for such period 


An Army officer traveling between points of duty located outside the continental 
limits of the United States who completes such travel during one calendar day is 
entitled under the administrative regulations issued pursuant to section 12 of the 
Pay Readjustment Act of 1942, as amended, and Executive Order No. 9871, to per 
diem at the higher of the travel per diem rates prescribed for the points of duty 
between which the travel is performed. 


Assistant Comptroller General Yates to the Secretary of the Army, 
August 2, 1950: 


Reference is made to your letter of April 28, 1950, requesting de- 
cision as to the authority for making payment on a voucher, submitted 
therewith, in favor of Major John T. Kramers. GSC, in the amount 
cf $62 for per diem incident to travel performed during the period 
February 26 to March 12, 1948, under Special Order No. 3, Office 
of the Military Attaché, American Embassy, Cairo, Egypt, dated 
February 24, 1948. The amount now claimed includes $57.12 pre- 
viously paid incident to the indicated travel on voucher No. 05246, 
April 1948 accounts of Major W. Troolin, F. D., and which was re- 
funded by the officer 1n connection with a General Accounting Office 
notice of exception. 

Under the said orders of February 24, 1948. Major Kramers was 
directed to proceed on or about February 24. 1948, from his station 
at Cairo, Egypt, to Frankfurt, Germany, and such other places as may 
be necessary in connection with military intelligence activities, and 
upon completion of his mission to return to Cairo. A flat per diem 
was authorized in lieu of reimbursement for actual and necessary 
expenses. It appears that the officer left Cairo at 7 a. m. on February 
26, 1948, by military aircraft and arrived at Frankfurt at 8 p. m., 
of the same day, and that after performing temporary duty there he 
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left Frankfurt at 3 a. m. on March 12, 1948, and returned to Cairo at 
7 p. m. of the same day. For such travel he was paid per diem in the 
amount of $65.12 computed on the basis of 13/24 day at $10 per day. 
the per diem rate applicable at Cairo, and 14-23/24 days at $7 per day, 
the rate authorized at Frankfurt, less $3 per day for 15 days during 
which Government quarters were furnished. In the audit of the 
voucher an exception in the amount of $57.12 was stated against the 
payment on the ground that per diem was not allowable in excess of 
two days at $4 per day on the basis of the rate applicable at Frankfurt 
for the days of actual travel in view of the provisions of paragraph 8b, 
War Department Circular No. 196, July 25, 1947, and that no per 
diem was considered as allowable for the period of duty at Frankfurt. 
The basis for such action insofar as duty at Frankfurt is concerned 
was that quarters and messing facilities were available to the officer 
at that station and, therefore, that he was put to no greater expense 
than would have been incurred at his designated post of duty at which 
place no travel per diem would be payable. You request decision as 
to whether the requirements of the law and applicable administrative 
regulations warrant such conclusion, 

The second paragraph of section 12 of the Pay Readjustment Act 
of 1942, 56 Stat. 365, as amended by section 203 of the act of August 
2, 1946, 60 Stat. 859, provides, in pertinent part, as follows: 

* * * Without regard to the monetary limitations in this Act, and in ac- 
cordance With regulations prescribed by the President, the heads of the depart- 
ments concerned may authorize the payment to members of the services men- 
tioned in the title of this Act on duty outside continental United States or in 
Alaska, whether o~ not in a travel status, of actual and necessary expenses 
or per diem in lieu thereof, considering all elements of cost of living, including 
cost of quarters, subsistence, and other necesSary incidental expenses. 

Part II of Executive Order No. 9871, July 8, 1947, promulgated 
pursuant to the quoted statutory provisions, provides that the heads 
of the departments concerned may authorize payment of per diem al- 
lowances in lieu of actual and necessary expenses, considering all ele- 
ments of cost of living, including cost of quarters, subsistence, and 
other necessary and incidental expenses, to members of their respec- 
tive services on duty outside the continental limits of the United 
States or in Alaska, whether or not in a travel status. The heads 
of the departments further were authorized to prescribe such addi- 
tional regulations as may be necessary to carry out the provisions 
of the said part II of the Executive order. Regulations governing 
the payment of travel and station allowances to all military per- 
sonnel traveling or on duty outside the continental limits of the 
United States, issued by the Secretary of War under authority of 
the foregoing statutory provisions and Executive regulations, are con- 
tained in War Department Circular No. 196, July 25, 1947, as 
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amended. Determinations by the Secretary of War of station al- 
lowances and travel per diem allowances, authorized in various 
geographical locations outside the continental United States, are 
contained in part II of that circular and amendments thereto. It 
appears that for the period in question the travel per diem rate author- 
ized for Frankfurt, Germany, is $7, or $4 where quarters are avail- 
able, and for Cairo, Egypt, $10, with provision for a deduction of 
$3 therefrom where quarters are furnished. No provision is con- 
tained in such regulations for a reduction in the travel per diem 
rates prescribed by reason of the availability to the traveler of Gov- 
ernment rations, and you state that none was intended at the time 
the regulation was written since transient officers are not in a posi- 
tion to take advantage of monthly rates for meals that are offered 
to permanently stationed officers and are required at times to mess 
at officers’ clubs, post exchanges, etc., where rates are higher. You 
state further that in fixing the prescribed per diem rates considera- 
tion also was given to other additional expenses normally incurred 
while in a travel status, such as increased laundry and cleaning charges, 
local transportation expenses, etc. In view of such explanation, it 
appears proper to conclude that the provisions of Circular No. 196 
authorized the payment of the travel per diem allowances therein 
prescribed, without reduction by reason of availability of Government 
rations or Government messing facilities, and, therefore, that Major 
Kramers is entitled to per diem for the period while at Frankfurt 
at the travel per diem rate prescribed for officers in a travel status at 
that city with quarters available, even though it is shown that Gov- 
ernment rations were furnished or available to him while there. 

Paragraph 8d of Circular No. 196 provides as follows relative to 
the payment of travel per diem to officer personnel : 

(1) When traveling between any points of duty the rate applicable to the 
last duty station governs until arrival at the new duty station; the date of 
departure from or arrival at any duty station will be at the rate applicable 
for that point unless travel is completed during any one calendar day, when the 
higher rate shall govern for that day except as noted in (2) below. 

(2) The day of arrival in and all travel within the continental United States 


in connection with travel from a foreign duty station shall be at the rate 
prescribed for the United States. 


Such provisions clearly indicate an intention that an officer travel- 
ing between points of duty located outside the continental limits of 
the United States where the travel involved is completed during one 
calendar day shall be entitled to per diem at the higher of the travel 
per diem rates prescribed for the points of duty between which the 
travel is performed. Inasmuch as Major Kramers’ travel in proceed- 
ing from Cairo to Frankfurt and from Frankfurt to Cairo was per- 
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formed in each instance during one calendar day, the per diem rate 
to which he was entitled for such days of travel would be that pre- 
scribed for Cairo, such rate being higher than that prescribed for 
Frankfurt. 

The $62 claimed on the submitted voucher represents per diem for 
two days, February 26 and March 12, 1948, at the rate of $10, less 
deduction of $3 per day for quarters furnished on those days, incident 
to the travel from Cairo to Frankfurt and return, and for 14 days, 
February 27 to March 11, 1948, at the rate of $4, covering the period 
while at Frankfurt, a total of $70, less the sum of $8, the net sum 
received on the prior payment. The amount so claimed appears to 
be authorized under the provisions of the cited administrative regu- 
lations and, accordingly, when the voucher, returned herewith, is 
properly certified, payment may be made thereon by a disbursing 
officer in the usua] manner. 


[B-96539] 


Pay and Allowances—Savings Provisions of the Career 


Compensation Act of 1949 


While the Servicemen’s Dependents Allowance Act of 1942, as amended, was 
repealed by the Career Compensation Act of 1949, the authority granted the 
Secretaries of the Army and the Navy under the 1942 act to make determina- 
tions of dependency matters may continue to be exercised in case of enlisted 
members of the uniformed services entitled to the benefits of the saved pay 
provisions of section 515 of the 1949 act whose applications for class A dependents 
family allowance were filed prior to the effective date of that act and whose 
applications for family allowance for classes B and B-1 dependents, or dependents 
of enlisted females, were filed prior to such date and approved on or after that 
date but prior to the date of approval of the 1949 act. 


Where the authority granted the Secretaries of the Army and the Navy under the 
Servicemen’s Dependents Allowance Act of 1942, as amended, to make determina- 
tions establishing dependency with respect to family allowance applications for 
class B and class B—-1 dependents, or dependents of enlisted females, was not 
exercised prior to the qualified repeal of that act by the Career Compensation 
Act of 1949, the inchoate right of the persons concerned to such allowances was 
thereby terminated and no determinations or redeterminations with respect 
thereto may now be authorized. 


Where enlisted members or former enlisted members of the uniformed services 
have not been and currently could not become entitled to the benefits of the 
saved pay provisions of the Career Compensation Act of 1949, the Secretary 
of the department concerned may not exercise the authority granted him under 
the Servicemen’s Dependents Allowance Act of 1942, as amended, to make deter- 
minations establishing dependency with respect to family allowance applications 
filed by such members or their dependents as such authority remained in effect 
under the 1949 act only as to persons entitled to the benefits of the saved pay 
provisions of the latter act. 
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Assistant Comptroller General Yates to the Secretary of Defense, 
August 2, 1950: 


There has been considered your letter of July 5, 1950, requesting 
decision on four questions relative to the authority of the Secretaries 
of the Army and the Navy to make determinations and redetermina- 
tions, including those relating to the fact of dependency, under sec- 
tions 103, 104, 106, 107, 108, 109, 110, 111, 112, and 121 of the Service- 
men’s Dependents Allowance Act of 1942, as amended, 37 U. S. C. 
203-204, 206-212, and 221, in the circumstances stated in such ques- 
tions as quoted hereinafter. 

You refer to a decision of this Office dated November 30, 1949, 29 
Comp. Gen. 241, and state that question has arisen as to whether 
the ruling on the ninth question considered therein is applicable 
to the authority to make the determinations and redeterminations 
mentioned above. It was held in such decision that in view of the fact 
that the Servicemen’s Dependents Allowance Act of 1942, as amended, 
was “repealed” by sections 531 (d) and 533 (a) of the Career Com- 
pensation Act of 1949, approved October 12, 1949, 63 Stat. 841. effec- 
tive October 1, 1949, the provisions of the said 1942 act ceased to be 
in effect after such repeal, except to the extent that they were made 
operative by sections 515 (c) and 520 of the said Career Compensation 
Act of 1949, 63 Stat. 832, 834, 37 U. S. C., Supp. LIT, 315, 319. in 
the cases of servicemen and their dependents entitled to the saved pay 
benefits of section 515 (b) of that act, 63 Stat. 831. Also, it was 
concluded that although the Secretaries of the departments con- 
cerned retained the authority to make determinations of fact and to 
waive recovery of certain overpayments and erroneous payments 
as authorized in section 112 of the Servicemen’s Dependents Allow- 
ance Act of 1942, 37 U. S. C. 212, for periods prior or subsequent 
to October 1, 1949, where the persons concerned are otherwise eligible 
for family allowances under the above-cited saved pay provisions of 
law, the Secretaries were without authority to waive recovery of 
overpayments or erroneous payments of family allowances, made 
either prior or subsequent to the repeal of the Servicemen’s Dependents 
Allowance Act, in the cases of members not entitled to the benefits 
of the said savings provisions. Such conclusion, to a large extent, was 
based upon the established rule that where a right is created solely 
by statute and is still inchoate, the repeal of the statute has the effect 
of destroying the right to the extent that it is not preserved in a 
savings clause. See, in that connection. Napa State Hospital v. Fla- 
herty, 66 Pac. 322; Hertz v. Woodman, 218 U. S. 205; and cases cited 
in 50 Am. Jur. 533, note 9. Since the Servicemen’s Dependents A1l- 
lowance Act was repealed, except as to the cases of persons entitled to 
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the saved pay benefits referred to above, such rule and the equally 
well-established rule that the repeal of a statute does not terminate 
any right which may have vested under the provisions thereof prior 
to repeal (see Arnold and Murdock Co. v. Industrial Commission, 
145 N. E. 342, 40 A. L. R. 1470; Pacific Mail 8. S. Co. v. Joliffe, 69 
U. S. 450; Fttor v. Tacoma, 228 U. S. 148; United States v. Kendall, 
263 F. 126) appear to be for application in the present matter. Your 
questions will be considered in numerical order on that basis, the 
first question being as follows: 


1. May determinations and redeterminations under the various sections otf 
the Servicemen’s Dependents Allowance A’ of 1942, as amended, now be made 
in cases where applications for family allowances were filed prior to 1 October 
1949, if action based on determinations made at this time would bring the 
servicemen concerned currently under the savings provisions of section 515 of 
the Career Compensation Act? 


Sections 103 and 104 of the Servicemen’s Dependents Allowance 
Act of 1942, as amended, 37 U. S. C. 203, 204, provide as follows: 


Sec. 103. The dependents of any such enlisted man to whom a family allowance 
is payable under the provisions of this title shall be divided into three classes 
to be known as “class A.” “class B.” and “class B-1" dependents. The class A 
dependents of any such enlisted man shall include any person who is the wife, 
the child, or the former wife divorced of any such enlisted man. The class 
B dependents of any such enlisted man shall include any person who is the parent, 
brother, or sister of such enlisted man and who is found by the Secretary of the 
department concerned to be dependent upon such enlisted man for a substantial 
portion of his support. The class B-1 dependents of any such enlisted man shall 
include any person who is the parent, brother, or sister of such enlisted man 
and who is found by the Secretary of the department concerned to be dependent 
upon such enlisted man for the chief portion of his support. 

Sec. 104. A monthly family allowance shall be granted and paid by the United 
States to the Class A dependent or dependents of any such enlisted man upon 
written application to the department concerned made by such enlisted man or 
made by or on behalf of such dependent or dependents. A monthly family 
allowance shall be granted and paid by the United States to the Class B or 
Class B-1 dependent or dependents of any such enlisted man upon written appli- 
cation to the department concerned made by such enlisted man, or upon written 
application to the department concerned made by or on behalf of such dependent 
or dependents in any case in which the Secretary of the department concerned 
finds that it is impracticable for such enlisted man to request the payment of 
such allowance. The payment of a monthly family allowa_.ce to any Class B or 
Class B-1 dependent or dependents of any such enlisted man shall be terminated 
upon the receipt by the department concerned of a written request by such 
enlisted man that such allowance be terminated. (Italics supplied.) 


While the foregoing provisions of law are not self-executing, the 
only action which appears to be required as a condition precedent 
to the vesting of a right to payment of family allowance to class A 
dependents is the filing with the department concerned of a written 
application therefor by enlisted men or dependents otherwise entitled 
thereto. Hence, it would seem that a right to such allowance would 
vest upon the filing of such application prior to October 1, 1949. In 
a case involving family allowance payable to class A dependents where 
the enlisted man enlisted on September 30, 1949, and filed application 
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for such allowance on October 4, 1949, it was held that since the filing 
of such application on October 4, 1949, qualified his dependents for 
initial family allowance for the month of September 1949, he and 
his dependents were entitled to the saved pay benefits of section 515 (b) 
of the Career Compensation Act of 1949, he being a member whose 
total compensation payable on September 30, 1949, “the day imme- 
diately preceding the effective date of this Act,” under the provisions 
of law in effect on that date, included family allowance. The repeal 
(or modification) of the Servicemen’s Dependents Allowance Act 
on October 12, 1949, purportedly retroactive to October 1, 1949, did 
not affect his right to the family allowance to which he was entitled 
on September 30, 1949. See decision to the Secretary of the Air Force 
dated June 27, 1950, B-94740. 

With reference to class B and class B-1 dependents, and dependents 
of enlisted females (see section 121 of the Servicemen’s Dependents 
Allowance Act, 37 U. S. C. 221, as to the latter), the right to family 
allowance did not vest immediately upon the filing of an application 
therefor, but was contingent upon a determination by the Secretary 
concerned that such dependents are dependent upon the enlisted person 
for a substantial or chief portion of their support, as the case may 
be. If your first question should be considered as relating only to 
applications for family allowance payable to class B or class B-1 
dependents, or to dependents of enlisted females, and no determina- 
tions establishing dependency have yet been made in connection with 
such applications, the inchoate right of the persons concerned to such 

allowance was terminated by the qualified repeal of the Servicemen’s 
Dependents Allowance Act and, consequently, no determinations or 
redeterminations with respect thereto would be authorized at the 
present time. With respect to the effect of determinations of de- 
pendency made on or after October 1, 1949, but prior to the date of 
approval of the Career Compensation Act, October 12, 1949, not in- 
volving cases of initial family allowance, there appear to be for 
consideration the provisions of section 107 (b) of the Servicemen’s 
Dependents Allowance Act, as amended, 37 U. S. C. 207, as follows: 

(b) The monthly family allowance provided for by this chapter shall be paid 
for the period beginning with the first day of the month in which application 
therefor is filed, or the first day of the month in which the dependent or de- 
pendents first became entitled thereto, whichever is later * * * Provided 
further, That the Secretary of War and the Secretary of the Navy may, by regula- 
tions prescribed by them jointly, fix the dates of commencement and termination 
of any such family allowance on any dates not more than one month vefore or 
one month after the dates above prescribed. * * * 

Paragraph 4 of the Joint Regulations of the Secretary of War and 
the Secretary of the Navy, issued under authority of the foregoing 

provision of law, effective November 1, 1943, is as follows: 
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Except as otherwise provided, the period of entitlement to and payment of 
regular monthly family allowances, including any increases therein, shall begin 
as of the first day of the calendar month in which a required written application 
(or a notice of change in a case of increase) is filed, or the first day of the 
calendar month in which a dependent is acquired, whichever is later, but in 
no case earlier than the month of entry of the enlisted man into active service 
in a pay status. In case of Class B or Class B-1 dependents the period of 
entitlement and payment may begin as of the first day of any subsequent calendar 
month that the enlisted man requests. 

Under the foregoing provisions of law and regulations, if an appli- 
cation for payment of family allowance to class B dependents, class 
4-1 dependents, or dependents of an enlisted female, was filed prior 
to October 1, 1949, and determination of dependency as to then exist- 
ing dependents was made on or after October 1 and prior to October 
12, 1949, such determination would appear to entitle the persons con- 
cerned to family allowance from the first day of the month in which 
the application was filed, and under the rule stated in the above- 
mentioned decision of June 27, 1950, the saved pay provisions of the 
Career Compensation Act of 1949 would vacate or, at least, postpone 
the repeal of the Servicemen’s Dependents Allowance Act as to such 
persons. The rule is the same as to class A dependents in cases where 
the application was filed prior to October 1, 1949, since the right to 
the allowance vested upon the filing of such application prior to that 
date. 

Question 2 is as follows: 

2. May such determinations and redeterminations now be made in such cases 
where action based thereon would bring the servicemen under the savings provi- 
sions for a period subsequent to 1 October 1949, but where, because of promo- 
tion, or discharge from the service, between 1 October and the date of the de- 
termination, they would not be entitled to saved pay on the date of said 
determination? 

As indicated above, the Servicemen’s Dependents Allowance Act 
remained in effect, under the provisions of the Career Compensation 
Act of 1949, only as to persons who are entitled to the benefits of the 
saved pay provisions of the later act, and then only for the period 
of their entitlement under such provisions of law. Since the forego- 
ing question appears to involve cases where the persons concerned 
have not been and currently could not become entitled to such benefits, 
there would be no authority for the making of determinations of 
dependency, etc., in such cases at the present time. 

Your third question is as follows: 

3. May such determinations and redeterminations now be made in such cases 
where action based thereon would entitle them to family allowance payments 


only for a period prior to 1 October 1949, the savings provisions of section 515 
of the Career Compensation Act not being applicable? 


For the reasons indicated above, determinations of dependency, 
etc., may not now be made in the cases described in this third question. 
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Question 4 is as follows: 


4. In the event your answer to any of the above questie *% is in the negative, 
would the enactment of corrective legislation, now unde! -onsideration in the 
Department of the Army, which would continue in effect the provisions of section 
112 of the Servicemen’s Dependents Allowance Act of 1942, as amended, on and 
after 1 October 1949, lead to any different conclusion? 


No copy of the proposed corrective legislation was enclosed with 
your letter and, consequently, this Office is not in « proper position 
to give an opinion as to what the effect of such proposed legislation 
might be. However, it will be observed that the entire Servicemen’s 
Dependents Allowance Act of 1942, as amended, was repealed by the 
Career Compensation Act of 1949, except to the extent indicated above, 
and the reenactment or continuing in effect of only one section thereof, 
relating to the authority of the Secretary of the department con- 
cerned to make determinations and redeterminations necessary to 
administer the act, without any reference to the other sections granting 
the right to family allowance and authorizing procedures with respect 
thereto, would seem to be of questionable efficacy. 


[B-95480] 


Printing and Binding—Reports Required By and For 
Exclusive Use of Congress—Appropriation Chargeable 


Reports submitted to Congress by the Department of Commerce under authority 
of section 8 of the Federal Airport Act are for the exclusive use of Congress and 
are not reports emanating from an executive department of the Government within 
the meaning of the joint resolution of March 30, 1906, and. therefore. the 
cost of the composition and other work involved in the actual preparation of 
such reports for printing is chargeable to the appropriation for printing and 
binding for Congress rather than to the apprupriations of the Department. 


Comptroller General Warren to the Public Printer, August 7, 1950: 


Further reference is made to your letter of May 11, 1950, request- 
ing a decision as to the proper appropriation to be charged for the 
cost of the composition and other work involved in the preparation 
for printing of a report which was submitted to the Congress by the 
Acting Secretary of Commerce on April 18, 1949, under authcrity of 
section 8 of the Federal Airport Act, Public Law 377, 79th Congress. 
60 Stat. 174, 49 U. S. C. 1107, and thereafter printed as Senate Docu- 
ment 77, 81st Congress. 

It is stated that the Government Printing Office charged the cost 
of preparing this report for printing to the Department of Com- 








a= 


~~ ns & eo eo & bo OD oo ee ee pee 





Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 71 


merce, under the authority of Public Resolution 13, approved March 
30, 1906, 34 Stat. 825, 44 U. S. C. 214, and that the Department of 
Commerce has questioned the legality of charging the preparatory 
cost of this and similar reports to them under said statute. You 
‘all attention also to the fact that there have been two previous re- 
ports under Public Law 377, 79th Congress; namely, Senate Docu- 
ment No. 14, 80th Congress, Ist Session, and Senate Document No. 151, 
80th Congress, 2nd Session, and your request for a decision includes 
these reports and others that may follow under section 8 of the Federal 
Airport Act. 
Public Resolution 13, supra, provides, in part, as follows: 


In the printing and binding of documents or reports emanating from the execu- 
tive departments, bureaus, and independent offices of; the Government, the cost 
of which was, on March 30, 1906, charged to the allotment for printing and bind- 
ing for Congress, or to appropriations or allotments of appropriations other than 
those made to the executive departments, bureaus, or independent offices of the 
Government, the cost of illustrations, composition, stereotyping, and other work 
involved in the actual preparation for printing, apart from the creation of manu- 
script, shall be charged to the appropriation or allotment of appropriation 
for the printing and binding of the department, bureau, or independent office 
of the Government in which such documents or reports originate; the balance of 
cost shall be charged to the allotment for printing and binding for Congress, and 
to the appropriation or allotment of appropriation of the executive department, 
bureau, or independent office of the Government, in proportion to the number 
delivered to each; the cost of any copies of such documents or reports distributed 
otherwise than through Congress, or the executive departments, bureaus, and 
independent offices of the Government, if such there be, shall be charged as 


otherwise provided. * * * 

The accounting officers of the Government have rendered several 
decisions with respect to the application of the quoted provision on 
situations involving the printing of reports of Federal departments 
and agencies. It is believed that the holding in 12 Comp. Gen. 51 
adequately expresses the rule with regard to the matter here under 
consideration. The syllabus of that decision is as follows: 

Annual or other periodical reports from an executive department or office of 
the Government specifically required by, and for the exclusive use of the Con- 
gress, not required by law or intended to be distributed or delivered partly to the 
Congress and partly to the department, bureau, or independent office from which 
originated, are not “reports emanating from the executive departments, bureaus, 
and independent offices of the Government” within the meaning of the joint resolu- 
tion of March 30, 1906, 34 Stat. 825, the cost of which is required to be charged 
against appropriations for the department or office from which emanating, but 
when ordered printed by the Congress, payment of the cost thereof is for the 


consideration of the Joint Committee on Printing under the terms of section 2 
(7) of the act of March 1, 1907, 34 Stat. 1012. 


Inasmuch as the Department of Commerce is directly concerned with 
the administration of the Federal Airport Act and with the question 
presented, the Secretary of Commerce, by letter of June 1, 1950, was 
requested to furnish a report on the matter. This Office is now in 
receipt of a communication from that Department quoted, in pertinent 
part, as follows: 
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The Civil Aeronautics Administration, under the provisions of Section 8, Public 
Law, 377, 79th Congress, is required to submit prior to the close of each fiscal 
year a request for authority to undertake certain projects for the development 
of Class 4 and larger airports. Pursuant to this requirement, a mimeographed 
list of airports was prepared and submitted to the Congress, and referred to 
the Senate Interstate & Foreign Commerce Committee. It was then ordered 
to be printed by the Committee as Senate Document #77. Thereafter, an 
invoice was received by the Department of Commerce for costs in connection 
with the printing of Senate Document #77 in the amount of $724.43. Similar 
reports were printed previous to Senate Document #77, namely, Senate Document 
#14, 80th Congress, ist Session, and Senate Document #151, 80th Congress, 2nd 
Session, for which payment was not requested by the Government Printing 
Office. 

It is my view that charges in connection with the cost of printing these reports 
should not be charged to this Department. These reports are required by law 
and the information therein contained is specifically required by and for the 
exclusive use of the Congress. Copies of these reports are not required to be 
distributed partly to Congress and partly to this Department or other agencies 
of the Government. This Department did not order the printing of this report, 
and had no control over the number of copies printed or the distribution thereof. 


In view of the statements made in the report of the. Department of 
Commerce, and under the rule stated in 12 Comp. Gen. 51, the printing 
of the report in question may not be regarded as emanating from the 
executive departments of the Government within the meaning of joint 
resolution dated March 30, 1906, quoted above, but rather must be 
regarded as being for the exclusive use and benefit of the Congress. 

Accordingly, for the reasons stated above, you are advised that the 
costs of the composition and other work involved in the actual prepa- 
ration of the subject reports are not chargeable to the appropriations 
of the Department of Commerce but rather are chargeable to the 
allotment of appropriation for printing and binding for Congress. 
See the provisions of the act of March 1, 1907, 44 U.S. C. 144. 


[B-96176] 


Compensation — Overtime — Travel Time — Government- 
Owned Vehicle; Subsistence—Travel Status 


The time consumed by a per annum employee, outside his regularly ordered 
overtime hours, in traveling in a Government-owned vehicle to and from a 
port in connection with the official inspection of a ship may not be regarded 
as work so as to entitle the employee to overtime compensation, under the pro- 
vision of section 201 of the Federal Employees Pay Act of 1945, for all such 
time in excess of 40 hours in any one workweek ; however, an authorized per diem 
allowance may be paid an employee while in a travel status without regard to 
whether he receives regular or overtime compensation for such period. 


Comptroller General Warren to Alan G. Webb, Department of 
Agriculture, August 9, 1950: 


Reference is made to your letter of June 12, 1950, requesting advice 
as to whether you are authorized to pay overtime compensation to an 
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employee for travel time after his regular hours of employment in 
connection with the official inspection of a ship; also, you desire to 
know whether per diem in lieu of subsistence may be allowed in addi- 
tion to overtime compensation. 

You have failed to submit a voucher with your letter which voucher 
ordinarily is required in connection with requests of certifying officers 
for advance decisions. However, since it appears that the employee 
actually has made claim for overtime compensation to the extent indi- 
cated above and in order to avoid any delay in the matter, the submis- 
sion of a voucher will be waived in this particular instance. 

It is reported that Mr. Howard C. Nelson, the employee here in- 
volved, traveled from Seattle, Washington, to Raymond, Washington, 
a distance of 135 miles, with two United States Public Health Service 
inspectors in an automobile belonging to the Public Health Service, to 
inspect a ship arriving from a foreign port; that Mr. Nelson left 
Seattle at 2:30 p. m. and boarded the ship at 7 p. m., where he per- 
formed inspection duties until 9: 30 p. m.; and that under the arrange- 
ment with the Public Health Service inspectors he had to return when 
they did which required that he depart for Seattle the same night 
at 10 p. m., arriving there at 2:30 a. m. the next morning. 

It appears that the employee claims overtime compensation from 
the end of his regular tour of duty, 4:30 p. m., until he returned to 
his official headquarters at 2:30 a. m. the next day, or a total of ten 
hours, instead of the two and one-half hours actually spent in inspect- 
ing the ship. 

It is assumed that Mr. Nelson was a per annum employee and that 
the ten hours’ overtime claimed by him were in excess of 40 hours for 
the particular workweek involved. In that connection, it has been 
held by this Office that the overtime compensation authorized for per 
annum employees by the provisions of section 201 of the Federal Em- 
ployees Pay Act of 1945, 59 Stat. 296, for all hours of employment in 
excess of 40 hours in any administrative workweek was not intended 
to include travel time outside the basic workweek or the regularly 
ordered overtime hours unless the travel be performed under condi- 
tions so unusual as to warrant a conclusion that such travel was in- 
separable from work or employment within the meaning of that 
statute. 27 Comp. Gen. 613; 28 id. 183, 547. 

Under the above rulings, it is apparent that Mr. Nelson would be 
entitled to overtime compensation for the time spent in traveling 
only if such travel be regarded as the equivalent of work or employ- 
ment. It does not appear that travel in a Government automobile 
under the conditions and circumstances here involved, even though 
return to headquarters occurred at a late hour, is equivalent to or 
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inseparable from work or employment. Accordingly, the payment 
of overtime compensation to Mr. Nelson is required to be limited to 
the time actually spent at work in excess of his 40-hour workweek, 
which is understood to be two and one-half hours. 

With respect to the payment of a per diem allowance in addition to 
overtime compensation, you may be advised that per diem in lieu of 
subsistence properly authorized to an employee in a travel status is 
payable for the entire period thereof, if otherwise proper, regardless 
of whether the employee receives regular or overtime compensation for 
such period. 


[B-75430] 


Leases—Oil and Gas—Limitation on Royalty Rates Charge- 
able to Lessees 








Where land is acquired by the Government subject to royalty reservations of the 
former owner for gas and oil produced therefrom, the liability of the lessee of 
such land for royalty payments is to be regarded as limited by section 17 of the 
Mineral Leasing Act of February 25, 1920, as amended, to 12% percent of all gas 
and oil produced from the land, even though the royalty payments due the former 
owner on account of such reservations are for deduction from the royalties pay- 
able to the United States. 











Comptroller General Warren to the Secretary of the Interior, 
August 10, 1950: 























Reference is made to your letter of June 12, 1950, in which you re- 
quest an opinion of this Office on the matter of the issuance by your 
Department of four oil and gas leases of lands acquired by the United 
States with a reservation to Petroleum County, Montana, of 6.25 
percent royalty on all oil and gas produced from the land. 

You call attention to section 3 of the act of August 7, 1947, 61 Stat. 
914, 30 U.S. C. 352, providing that oil and gas deposits on acquired 
land shall be leased under the same conditions as contained in the 
leasing provisions of the mineral leasing laws, and since section 17 of 
the Mineral Leasing Act of February 25, 1920, as amended, 30 U.S. C. 
226, provides a flat royalty of 1214 percent on all gas and oil produced 
under a non-competitive lease, the question is raised as to the amount 
of royalty which should be provided for in the leases to be issued upon 
pending applications for leases of such land. 

Further, it is reported that pursuant to the President’s Reorganiza- 
tion Plan No. 3 of 1946, 60 Stat. 1099, and the act of August 7, 1947, 
supra, a number of oil and gas leases formerly under the jurisdiction 
of the Department of Agriculture were transferred to the Department 
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of the Interior. You refer specifically to two oil and gas leases made 
by the Department of Agriculture on acquired lands prior to their 
inclusion under the mineral leasing laws, which were subject to a 
royalty interest of 6.25 percent of the oil and gas produced reserved by 
the counties in which the lands were located. Such leases provided 
that the amount of the royalty payments which were subject to a 
reservation by the county shall be deducted from the royalties payable 
to the lessor. Thus, upon the production of oil and gas on the subject 
lands and after payment of the royalties due the county, the United 
States would receive only 6.25 percent royalty since, under existing 
laws, the royalty is limited to 1214 percent. 

You now ask whether, under the aforementioned statutory pro- 
vision providing for a royalty rate of 1214 percent, it is incumbent 
upon you to require the payment by your lessee of that percentage to 
the United States and, in addition, to require the lessee to pay 6.25 
percent to Petroleum County, or may the royalty payment to the 
United States be limited to 6.25 percent so that the total royalty obli- 
gation of the lessee, including the royalty payment to Petroleum 
County, will be only 1214 percent. 

While the act of August 7, 1947, above, making the mineral leasing 
laws applicable to acquired lands does not contain provisions which 
can be considered as answering the problem at hand, section 5 of 
such act, 61 Stat. 914, authorizes the Secretary of the Interior, where 
the United States does not own a full interest in the minerals that may 
be produced from the lands sought to be leased, to lease any interest of 
the United States then owned. Thus, it would appear that this act 
provides a proper basis for the leasing of the lands in question subject 
to the royalty reservation of the forrher owner. 

The Mineral Leasing Act of February 25, 1920, was amended by 
the act of August 8, 1946, 60 Stat. 950, 951, for the purpose of promot- 
ing the development of oil and gas on the public domain and that act 
in amending section 17 of the basic statute provided a fixed royalty 
rate of 1214 percent for all leases of lands not within a known geo- 
logical structure of a producing oil and gas field. Senate Report No. 
1392, 79th Congress, in discussing the purpose of the amended section 
17, states, as follows, on page 2 with respect to lands not within a pro- 
ducing area: 

* * * and that lands not within such known structure (generally known 
as wildcat acreage) shall be leased to the first applicant at a royalty rate of 


12% percent, the rate commonly prev ailing throughout the petroleum industry 
for lands of that character. * * 


Hence, by the enactment of this amendment, it appears to have been 
the intention of the Congress to provide a fixed royalty rate of 1214 
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percent for the purpose of making such rate uniform and in harmony 
with those charged in leases generally throughout the petroleum in- 
dustry, and such rate of 1214 percent was intended as the total royalty 
payable by a lessee on non-competitive leases. While, with respect to 
the public domain, the United States would receive the full royalty 
payment, there is nothing to indicate that the royalty rate was fixed 
at 1214 percent for the purpose of assuring that such a rate would be 
received by the United States on all public lands so leased. 

Thus, it is only reasonable to conclude that in a case where land is 
acquired by the Government subject to royalty reservations of the 
former owner for gas and oil produced on the land, the liability for 
royalty payments of a lessee of such land must be regarded as limited 
to 121% percent, notwithstanding the fact that the payment of any 
royalties due the former owner of the land on account of such reser- 
vations operates to reduce the royalties payable to the United States 
to that extent. 

Your question is answered accordingly. 


[B-96826] 


Leases—Repairs and Improvements—Installation of 
Awnings 

The installation of awnings at Government expense on a leased building by 
means of brackets and screws which are readily removable without injuring or 
defacing the exterior building wall would not constitute an alteration or im- 
provement of a leased building so as to be subject to the 25 percent alteration, 


improvement, etc., limitation of section 322 of the Economy Act of June 30, 1932. 
29 Comp. Gen. 63, amplified. 


Comptroller General Warren to the Secretary of Agriculture, 
August 15, 1950: 


Reference is made to letter of July 12, 1950, from the Assistant Sec- 
retary of Agriculture, concerning the applicability—to certain in- 
stallations referred to therein—of that portion of decision appearing 
in 29 Comp. Gen. 63, wherein it was stated, in effect, that, under the 
terms of a lease which do not require that awnings be installed by the 
lessor, such awnings could be installed at Government expense subject 
“to the limitations of section 322 of the Economy Act of June 30, 1932, 
47 Stat. 412.” 

The Assistant Secretary states that the Soil Conservation Service 
finds it necessary to install awnings on a leased building and that 
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it is planned to install such awnings by means of brackets and screws 
which are readily removable without defacing or injuring the exterior 
building wall. The awnings would remain the property of the Gov- 
ernment and would be removable at will by the Government. Also, it 
is stated that, from time to time, the Department has need to make 
like installations of a temporary nature in rented buildings but would 
be unable to do so in certain instances if such installations, as con- 
strued in the referred-to decision, are subject to the 25 percent limita- 
tion contained in section 322 of the Economy Act, supra. 

In accordance with the principles established in 20 Comp. Gen. 105, 
this Office generally has recognized that fixtures or equipment as to 
which the tenant retains title and the right of removal without any 
special agreement with the lessor, and which are attached in such 
a manner as to be readily removable without injuring or defacing the 
building, and not intended in any event to become a part of the build- 
ing, do not fall within the purview of the 25 percent limitation of 
the Economy Act. 

It was not the intent of the decision in 29 Comp. Gen. 63 to modify 
in any way the principles established by such earlier decision. The 
referred-to statement appearing therein was made in reply to the 
specific question presented by the Postmaster General, as to “whether 
there would be any objection to the purchase and installation of the 
awnings at Government expense, through contract or otherwise, as 
provided in section 322 of the Economy Act of June 30, 1932.” In 
the absence of any information concerning the manner in which the 
awnings were intended to be installed, and because of such specific ref- 
erence to the said section 322, it was assumed that the awnings 
involved perhaps were intended to be installed in such a manner as to 
constitute an improvement of a leased building within the meaning of 
the statutory 25 percent limitation. 

However, under the circumstances described in the Assistant Secre- 
tary’s letter, it is clear that the installation of the awnings referred to 
therein would not constitute an alteration or an improvement of a 
leased building and, consequently, if required to be installed at Gov- 
ernment expense, would not be subject to such limitation. See 20 
Comp. Gen. 105; B-50694, August 2, 1945, and B-71640, December 30, 
1947. Accordingly, you are advised that the portion of decision ap- 
pearing in 29 Comp. Gen. 63 which may be construed as indicating a 
conclusion different from that reached herein, is not for application 
in situations where the facts are as described in. the Assistant Secre- 
tary’s letter. 
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[B-96675] 


Subsistence—Air Travel—Rates Payable For Stop-Overs 


The maximum per diem rate of $6 prescribed by paragraph 45 of the Standardized 
Government Travel Regulations, as amended, for actual air travel involving 
areas for which different maximum per diem rates have been established is also 
applicable to all stop-overs—actual time grounded—of less than 6 hours’ duration 
during such travel; however, the maximum per diem rate authorized by the 
Standardized Government Travel Regulations to be paid for stop-overs of 6 
hours or more occurring during a journey by air is the rate prescribed as the 
maximum for the area in which the stop-over occurs. 


Comptroller General Warren to H. W. Griffin, Department of State, 
August 16, 1950: 


Reference is made to your letter of July 7, 1950, file No. OMB: DF/ 
Y:HWG, transmitting to this Office a travel reimbursement voucher 
in favor of Raymond J. Queenin and requesting a decision as to the 
rate of per diem properly payable to Mr. Queenin on such voucher 
under the facts and circumstances hereinafter set forth. 

By Department of State travel authorization dated January 25, 
1950, No. O-3336, Mr. Queenin was authorized to travel on or about 
February 2, 1950, by any feasible means from Washington, D. C., 
“to such places as may be necessary in Korea; Japan, French Indo- 
china, Hong Kong, Philippines, and Australia, in such order and 
at such times as may be necessary, and return to Washington, D. C., 
on or about April 10, 1950.” The stated purpose of the travel was 
to install centralization of fiscal operations and fiscal representation 
at posts in the above-mentioned countries. The maximum per diem 
permissible under the Standardized Government Travel Regulations 
was authorized in such orders. 

It is stated that the complete journey was performed by means of 
air travel, and involved areas for which different maximum per diem 
rates had been prescribed. The outward journey involved a stop-over 
in San Francisco of 20 hours, and Mr. Queenin claims per diem at 
the rate of $9 per day from the date of commencement of travel from 
Washington to date of departure from San Francisco. While on 
temporary duty in Saigon, Vietnam (French Indo-China), Mr. 
Queenin performed official travel by air to Hanoi (also in French 
Indo-China), and return to Saigon. During this period, he claims 
the maximum per diem ($13) prescribed for the area in which both 
Saigon and Hanoi are located. Your doubt as to the rate of per 
diem payable during the aforementioned periods is stated to arise 
by reason of paragraph 45 of the Standardized Government Travel 
Regulations as interpreted in 29 Comp. Gen. 202. 
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Paragraph 45 of the Standardized Government Travel Regulations, 
as amended by Bureau of the Budget circular No. A-7 dated June 29, 
1949, is, in part, as follows: 

* * * For travel by air involving areas for which different maximum per 


diem rates are prescribed, including stopovers involving less than six hours, a 
maximum rate of $6 is prescribed. 


In 29 Comp. Gen. 202 it was held, quoting from the syllabus, that: 


A per diem allowance in excess of the maximum rate of $6 authorized by the 
Standardized Government Travel Regulations, as amended, for air travel involv- 
ing areas for which different maximum per diem rates are prescribed, may not 
be paid for air travel performed between points in such areas—no stop-overs 
equaling or exceeding six hours in duration being involved—even though the 
departure point is within the United States. 


In connection with the matter, it is stated in your letter that: 


As a maximum per dieni rate of $9.00 is prescribed under Paragraph 45 
of the Standardized Government Travel Regulations “for travel on official business 
within the limits of the continental United States” it might appear that all travel, 
by air or otherwise, between any points in the United States to the last point 
of departure from the continental limits of the United States where a stop-over 
equivalent to or greater than six hours occurs would be subject to the per diem 
rate of $9.00 when authorized. Not until departure from such latter point 
would the trip involve travel beyond the continental United States between 
areas of different rates of per diem, on this premise. Moreover, it wouid ap- 
pear that local travel within a country, where located on temporary duty, be- 
tween points of identical prescribed per diem rate, would not constitute travel 
“involving areas for which different maximum per diem rates are prescribed.” 

Since the ruling in decision 29—CG—202 to limit the maximum rate to $6.00 for 
air travel did not involve any stop-over equaling or exceeding six hours at the 
final departure point from the continental United States, and was qualified 
on such assumption, by inference your statement might be interpreted as indi- 
cating that the maximum per diem rate of $9.00 prescribed for travel within 
the United States might be applicable for travel by air from an employee's 
official station, Washington, D. C., to and including stop-over at the last point 
of departure in the United States where such last stop-over equaled or exceeded 
six hours. 


The above quoted provisions of paragraph 45 of the Standardized 
Government Travel Regulations were intended to limit to $6 the 
per diem payable for travel by air in cases where the journey covers 
travel in areas for which different maximum per diem rates have 
been established. Under the regulations, the $6 rate is applicable 
to all stop-overs of less duration than 6 hours occurring during the 
journey. In the event stop-overs of 6 hours or greater duration 
occur, the maximum per diem rate authorized to be paid under the 
regulations for such stop-overs is that rate which is prescribed as 
the maximum rate for the area in which the stop-over occurs. After 
the commencement of Mr. Queenin’s travel by air from Washington, 
D. C., the maximum per diem payable for all actual air travel was $6. 
However, for stop-overs (actual time grounded) of 6 hours or greater 
duration occurring during his journey from Washington, D. C., to 
temporary posts of duty, and return to Washington, D. C., he is 
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entitled to per diem at the maximum rates authorized in the areas 
where such stop-overs occurred. No conclusions to the contrary were 
intended to be inferred from 29 Comp. Gen. 202, supra, which case 
did not involve any stop-over of 6 hours or longer. 

The amount of per diem to be certified for payment on the voucher 
in question, which is returned herewith, should be computed accord- 
ingly. 


[B-97243] 


Transportation—Dependents and Household Effects— 
Return to U. S. 


While, usually, employees are not entitled to reimbursement under the act of 
August 2, 1946, for expenses incurred in returning their dependents and household 
effects to the United States unless the issuance of orders for their own return 
is contemplated, in view of the desire of the administrative office and employees 
stationed in the Philippines to return to the United States dependents and personal 
effects in advance of the employees’ return because of hostilities in the Far East, 
authority for reimbursement of expenses so incurred may be included in orders 
later issued for return of the employees, provided the prior return of the depend- 
ents, etc., is administratively determined to be in the Government's interest. 
29 Comp. Gen. 160, amplified. 


While section 7 of the administrative expense statute of August 2, 1946, does not 
specifically refer to expenses of returning to the United States the dependents 
and household effects of employees in the armed forces reserve stationed overseas 
who are summoned to active duty, administrative orders may be issued authoriz- 
ing the return transportation at Government expense of the dependents and 
household effects of such employees when called to active duty. 


Comptroller General Warren to the Administrator of Veterans 
Affairs, August 16, 1950: 


Reference is made to letter of August 3, 1950, from the Deputy 
Administrator, relative to the return from Manila, Philippines, to 
the United States of dependents and household effects of employees 
of the Veterans Administration at Government expense under the 
provisions of Public Law 600, approved August 2, 1946, 60 Stat. 
806. 

It is stated in the letter of August 3 that recent events in the Far 
East have caused grave concern among employees of the Veterans 
Administration who are United States citizens for the safety and 
welfare of their families in Manila and that the feeling is prevalent 
that, in the event of the spread of hostilities, the dependents of the 
United States employees would be exposed to danger, hardship, and 
possible loss of personal property through abandonment. It is stated 
further that apprehension of the employees has created a problem 
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in maintaining morale; and that several employees have requested 
authority to return their families and their property to the United 
States at Government expense, while others already have sent their 
fantilies home at personal expense or have indicated their intention 
to do so within the near future. The Deputy Administrator points 
out that it is the desire of the Veterans Administration to permit 
the return of the employees’ dependents [and household effects] at 
Government expense since such travel and transportation will doubt- 
less involve no greater ultimate cost to the Government than if the 
return of the dependents and household effects was delayed until 
the employees are returned to this country; that, at the present time, 
there is no intention to return employees serving in Manila to the 
United States, except in individual cases as the needs of the service 
require; but that any expenses incurred for return of dependents 
and personal belongings from the Philippines in advance of the 
employees would be recovered from such employees if for any reason 
they shculd forfeit their right to be returned to the United States 
at Government expense. 

There are presented for consideration the following questions: 

1. May travel orders be issued for the transportation at government expense 
of dependents of employees stationed in Manila, Philippines if issuance of travel 
orders for return of the employees themselves is anticipated at some future 
undetermined date? 

2. May authorization be granted for shipment of employees’ household goods 
and personal effects at government expense in advance of issuance of orders for 
return of the employees to the United States? 

3. If the answers to questions 1 and 2 are in the negative may orders which 
are eventually issued to employees for return to the United States at govern- 
ment expense include authority for travel of members of immediate families 
and shipment of household goods and personal effects for the purpose of per- 
mitting reimbursement of expenses personally incurred by the employees for 
such transportation and shipment in advance of the issuance of the orders? 

4. If employees in the armed forces reserve are summoned to active duty may 


orders be issued for return of their families and household goods and personal 
effects at government expense to their residences in the United States? 


In decision of October 6, 1949, 29 Comp. Gen. 160, referred to in 
the said letter of August 3, you were advised generally that where the 
return travel of dependents occurs prior to the issuance of proper 
orders directing the return of the employee and his dependents, no 
travel authorization may be issued therefor and the expenses incident 
thereto may not be paid from appropriated funds. That rule like- 
wise is for application to the authorization for shipment of the house- 
hold effects of an employee prior to the issuance of an authorization 
covering the return of the employee and his effects. Accordingly, 
questions 1 and 2 are answered in the negative. 

It was also concluded in the above-mentioned decision that where 
the employee has paid expenses for the prior return of his dependents 
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from his personal funds, he may submit a claim for reimbursement 
of such expenses upon the basis of a proper showing that the return 
of the dependents was incident to, or in reasonable anticipation of, 
orders subsequently issued to the employee authorizing return travel 
both for himself and his immediate family. As indicated by the 
language of the decision, in the usual case, for the employee to be 
entitled to reimbursement for otherwise proper expenses incurred 
in returning his dependents and household effects to the United States 
prior to his return, the issuance of proper orders for his travel within 
a reasonable time from the date of travel of his dependents and/or 
transportation of his household effects must have been contemplated 
at the time such prior travel and/or transportation was undertaken. 
However, that decision will not be construed as prohibiting reimburse- 
ment to the employee, upon his return, of otherwise proper travel ex- 
penses incurred for the prior return of his dependents and household 
effects under circumstances such as outlined in the letter of August 3 
from the Deputy Administrator, provided, of course, it be administra- 
tively determined that the prior return of his dependents and house- 
hold effects is in the interests of the United States. Question 3 is 
answered in the affirmative. 

While section 7 of Public Law 600, 60 Stat. 808, does not specifically 
refer to expenses of return of dependents and household effects of 
employees in the armed forces reserve who are summoned to active 
duty, this Office would not be required to object to the issuance of ad- 
ministrative authorizations, under said provision of law, covering such 
transportation expenses, it being evident that the necessity for in- 
curring the expenses would be the direct result of the involuntary ces- 
sation of the employee’s civilian employment for purposes of the 
Government, and the subjection of the employee to military control 
with respect to assignment to his post of duty thereafter. Accord- 
ingly, question 4 is answered in the affirmative. 


[B-96674] 


Compensation—Within-Grade Advancements—Eligibility 
as Affected by Temporary Promotions 


Employees who receive promotions for a definite or approximate period of short 
duration—known in advance to be temporary—are entitled, upon restoration to 
their position or positions of the same or a different grade from those held prior 
to such promotions, to within-grade salary advancements after the expiration 
of the required waiting period from the last equivalent increase received in their 
regular positions, even though they received within-grade salary advancements 
while in the higher grade; also, the records of such employees should indicate the 
within-grade salary advancements they would have been entitled to receive had 
they not been promoted. 
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Comptroller General Warren to the Secretary of the Army, August 
18, 1950: 


Reference is made to your letter of July 7, 1950, requesting decision 
as to the effect, for within-grade salary advancement purposes, of 
certain temporary promotions processed in connecticn with the Ter- 
ritorial Army Command Test and with respect to which there have 
been submitted the following questions: 


(1) Is it required that there be a settled administrative practice of making 
temporary promotions? 

(2) Should the practice be applied to particular work situations such as dis- 
cussed in 21 Comp. Gen. 773 and 28 Comp. Gen. 730? 

(3) Must the promotions be officially designated as temporary? 

(4) Must the period for which the promotion is effective be specifically 
stated or may it be indefinite? 

(5) Would it affect the situation if the employees did not occupy the same 
positions but were promoted to different positions and returned to different 
positions of the same or different grade from those held prior to the temporary 
promotions? 

(6) Decision is also requested as to whether periodic step increases received 
while in the higher grade positions would be considered equivalent increases 
in determining eligibility for periodic step increases after return to the lower 


grade positions. 
* * aa ¥ 7 * * 


(7) If it is determined that the subject promotions did constitute equivalent 
increases, may the Department now adjust upward the salaries of the employees 
concerned retroactively to the date of return to lower grade so as to save to 
them a higher salary in the lower grade positions which would more adequately 
compensate them for the additional time which they will be required to spend 
in grade before they become eligible for another periodic step increase? 

(8) If it is determined that the subject temporary promotions did not con- 
stitute equivalent increases, is it mandatory that the records of the subject em- 
ployees be corrected to show the periodic step increases to which they would have 
become entitled if they had not been temporarily promoted? 

You state that, in the latter part of 1948, the Department of the 
Army began what is known as the Territorial Army Command Test, 
which had the effect of placing command functions for all installations 
in the Third Army area under the commanding general of the Third 
Army, and that the test was originally established for approximately 
six months but was extended for slightly more than one year. It is 
stated further that the change of command created many new func- 
tions, duties, and responsibilities which were added to the positions 
at Third Army Headquarters resulting in the necessary reclassifica- 
tion of many of those positions and the establishment of new posi- 
tions. Promotions resulting from reclassification and assignment to 
the new positions were made on Standard Forms 50, stating: “This 
is a temporary promotion * * * for the duration of TCT.” At 
the end of the Territorial Army Command Test in November 1949, 
the duties and responsibilities imposed by that test were curtailed 
and the positions reclassified and some 45 employees were changed 
to a lower grade. 
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In 21 Comp. Gen. 773, referred to in your submission, it was held 
by this Office, quoting from the syllabus: 


Civilian employees of the Engineer Department of the Army who, pursuant to 
an administrative regulation providing for temporary “up and down” salary 
changes as distinguished from salary changes under rules and regulations ap- 
plicable to Government agencies generally, are temporarily assigned for 30 
days or less to positions—either within or without the Classification Act— 
paying higher or lower salaries than their regular positions and who are restored 
to their regular positions and salaries upon completion of such assignments 
are entitled, if otherwise eligible, to within-grade salary advancements under 
the act of August 1, 1941, after 18 or 30 months from the last equivalent com- 
pensation increase received in their regular positions, without regard to the 
salary changes resulting from the temporary assignments. 21 Comp. Gen. 285 
and 21 Comp. Gen. 326, distinguished. 


In 28 Comp. Gen. 730, also referred to by you, it was stated at page 
732: 

The practice which is stated as being followed in the Civil Aeronautics 
Administration appears to be analogous to the regulations considered in the 
decision, supra, in that the salary adjustments are of a recurring nature, and— 
although some assignments have lasted as long as two years—usually are for 
short periods of time. To hold that any such salary adjustment constituted an 
“equivalent increase in compensation” within the meaning of section 7 (b) of 
the Classification Act of 1923, as amended by section 402 of the Federal Em- 
ployees Pay Act of 1945, 59 Stat. 299, would result either in a complete denial of 
a periodic within-grade salary advancement to the employee in his regular posi- 
tion with no compensating benefit in that position, or would result in a complete 
circumvention of the purposes of that section thruugh application of the rule as 
to the initial salary rate payable upon transfer, promotion, demotion, etc., stated 
in 26 Comp. Gen. 368. 

While the temporary promotions considered in both of the above 
decisions were of a recurring nature, that fact alone is not necessarily 
controlling and the principle of those decisions is for application to 
the situation mentioned in your letter. Accordingly, questions 1, 2, 
5, and 6 are answered in the negative. With respect to questions 3 
and 4, the promotions should be stated as temporary and the period 
for which made should be stated at least approximately. Question 
8 is answered in the affirmative. In view of those answers, no answer 


appears necessary to question 7. : 


[B-96685] 


Traveling Expenses—Employees Serving Under Indefinite 
Appointments—Return to U. S. From Overseas Station 


While there is no authority under the administrative expense statute of August 
2. 1946, for the furnishing at Government expense of return transportation to 
the United States to employees, including new appointees, from their foreign 
duty posts upon their resignation prior to the termination of their appointments, 
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except when in the Government's interest or for reasons beyond the employees’ 
control, in view of the administrative commitments previously made to such 
employees serving in Alaska under indefinite appointments to furnish return 
transportation upon completion of 12 months’ service, and provided no such 
further commitments are entered into, such employees may be furnished return 
transportation at Government expense in accordance with the commitments 
as made. 


Comptroller General Warren to the Secretary of the Interior, 
August 18, 1950: 


Reference is made to your letter of July 3, 1950, relative to the 
employment by the Bureau of Indian Affairs of schoo] teachers for 
assignment to posts of duty in Alaska and the effect of section 7 of 
the act of August 2, 1946, 60 Stat. 806, 808, upon their right to return 
transportation from such posts at Government expense. 

Your letter relates the facts of a case in which the employee 
entered on duty at the Carson Indian Agency, Stewart, Nevada, on 
July 18, 1949, for a period of training before proceeding to his official 
station at Nunapitchuk, Alaska. He executed the agreement required 
by the proviso of section 7 and proceeded on August 14, at the com- 
pletion of his training, in a leave-without-pay status to his official 
station in Alaska where he arrived on August 29, 1949. He now 
indicates his intention of resigning at the completion of the 12 months 
of service. It is stated that the Bureau has several similar cases of 
teachers who executed the required agreement and subsequently made 
known their intention to resign at the end of the 12-month period. It 
is stated also that the school term ends late in May and that there 
is little work for a teacher to perform during the summer months, 
particularly where he will be replaced by a successor by the opening 
of the autumn term of the school. 

Under the above related circumstances, you request a decision as to 
the date upon which the 12-month period expires, that is, whether 
the new appointment takes effect upon his entrance upon duty in the 
United States and, also, whether the leave-without-pay period while 
he is in transit to his territorial post—described above—may be con- 
sidered as part of a 12-month period. In such connection, your letter 
states that it would be a decided advantage to the Bureau from a 
monetary standpoint to allow the employees in question to return to 
the continental United States at Government expense prior to the 
expiration of one year of service. 

It informally has been ascertained that the employee here involved 
and others referred to in your letter were given indefinite appoint- 
ments. Also it is understood that, generally, commitments were made 
by the Bureau to the employees that they would be furnished return 
transportation upon the completion of 12 months of service. 
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The proviso of section 7 of the act here involved has been construed 
to be solely in the interests of the United States. It does not require 
the Government to transport a new appointee from his foreign post 
to the United States if he resigns prior to the expiration of his appoint- 
ment, notwithstanding the completion of 12 months’ service, neither 
does it bind the Government to retain his services for that period of 
time. Thus, under the general rule, there is no authority for furnish- 
ing return transportation to the employees referred to, prior to the 
termination of their appointments, unless it be in the interest of the 
United States to do so or, as provided in the statute, for reasons 
beyond the control of the employees. See 29 Comp. Gen. 160; éd. 
157; 28 id. 651; B-95848, August 1, 1950. 

However, in view of the commitments made by the Bureau with 
respect to employees now serving outside the continental United 
States—that return transportation would be furnished upon comple- 
tion of 12 months of service—and with the understanding that no 
such further commitments will be entered into on the part of the 
Government where employees (including new appointees) proceed 
overseas under indefinite appointments or appointments having a 
definite tenure in excess of one year, this Office will interpose no objec- 
tion to the allowance by the Government of return transportation in 
cases in which such commitments have been made by your Department. 

In view of the foregoing, it appears unnecessary to answer cate- 
gorically the questions presented in the second paragraph of your 
letter. 


[B-96754] 


Federal Aid Grant Agreements—Modification After Com- 
pletion 


Where a grant agreement to furnish Federal aid for a public airport develop 
ment was completed and final payment thereunder was made prior to the amend- 
ment of section 12 of the Federal Airport Act by the act of July 25, 1949, to 
provide for increasing the Government’s obligation under grant agreements by 
not more than 10 percent, modification or amendment of the completed grant 
agreement to provide for an increase in Federal aid is not authorized, there 
being nothing in the terms of the 1949 act requiring, either expressly or by 
necessary implication, that its provisions be given retroactive effect. 


Comptroller General Warren to the Secretary of Commerce, August 
23, 1950: 


Reference is made to letter of July 11, 1950, from the Acting Secre- 
tary of Commerce requesting the opinion of this Office as to whether, 
under the circumstances hereinafter described, a grant agreement 
executed pursuant to section 12 of the Federal Airport Act, 60 Stat. 
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177, may be amended to provide for an increase in the maximum obli- 
gation of the Government of not more than 10 percent in view of the 
enactment on July 25, 1949, of Public Law 183, 81st Congress, 63 Stat. 
478, which amended said section 12 by providing for such an increase 
in the maximum obligation of the United States. 

The Federal Airport Act, 49 U.S. C. 1101-1119, provides, in general, 
for Federal aid for public airport development by means of grants 
of Federal funds on a matching basis to certain qualified sponsors up to 
50 percent of the allowable project costs. Section 12 of the above act 
provided as follows: 

Upon approving a project the Administrator, on behalf of the United States, 
shall transmit to the sponsor or sponsors of the project an offer to pay the 
United States share of the allowable project costs of such project. Any such offer 
shall be made upon such terms, and subject to such conditions, as the Administra- 
tor may deem necessary to meet the requirements of this chapter and the 
regulations prescribed thereunder. Each such offer shall state a definite amount 
as the maximum obligation of the United States payable from funds appropriated 
under authority of this chapter, and shall stipulate the obligations to be assumed 
by the sponsor or sponsors of the project. If and when any such offer is accepted 
in writing by the sponsor or sponsors to which it is made, such offer and ac- 
ceptance shall comprise a grant agreement constituting an obligation of the 
United States and of the sponsor or sponsors so accepting, and thereafter the 
amount stated in the accepted offer as the maximum obligation of the United 
States under such grant agreement shall not be increased. Unless and until 
such a grant agreement has been executed with respect to a project, the United 
shall not pay, nor be obligated to pay, any portion of the project costs which 
have been or may be incurred in carrying out that project. 

Public Law 183, approved July 25, 1949, amended section 12 by pro- 
viding that the obligation of the United States under a grant agree- 
ment may not be increased “by more than 10 per centum.” 

The facts of the matter as reported by the Acting Secretary show 
that a grant offer for the accomplishment of a project under the 
Federal Airport Act for the development of Austin Straubel Field, 
Green Bay, Wisconsin, was tendered to the sponsor, Brown County, 
Wisconsin, by the Administrator of Civil Aeronautics on May 22, 1947, 
and was accepted by the sponsor on June 17, 1947. The agreement 
provided, among other things, that the United States was to pay 
50 percent of the allowable project costs as the United States’ share 
of the costs, and further that the maximum obligation of the United 
States payable under the offer shall be $522,500. As the work pro- 
gressed, it became evident that the maximum obligation of the United 
States of $522,500, as stated in the grant agreement, would be insuffi- 
cient to pay the United States’ share of the project costs. It is reported 
that prior to September 29, 1948, the sponsor had received six progress 
payments under the agreement totaling $445,125 and on that date the 
sponsor executed an application for a grant payment, designated by it 
as “7—Final,” in the amount of $121,001.62, but since the payment of 


this amount, together with the prior payments, would exceed the 
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maximum obligation of the United States under the agreement, the 
sponsor reduced such amount in his application by $43,626.62, leav- 
ing a total amount to be paid the sponsor of $77,375. Thereafter, upon 
completion of the final audit of all project costs and upon preparation 
of the final payment voucher, the balance of $77,375 was paid to the 
sponsor and a check in this amount was received by it on January 25, 
1949. It is reported that there was “inadvertently” attached to the 
check a standard form of the Department of Commerce stating that 
the check represented progress payment No. 7 under the grant agree- 
ment, and containing other information to the effect that the payment 
did not constitute the administrator’s approval as to the allowability 
of all project costs, such approval being given only after review of 
all project costs to be made at the completion of the work involved 
and prior to the final audit. The wording in the standard form is 
stated by the Acting Secretary to be entirely inappropriate to identify 
the check attached because (a) the final audit had in fact been made, 
(b) the allowability of all project costs had been determined, and (c) 
the amount of such seventh payment was fixed on the basis of the final 
audit. 

Thereafter, on February 2, 1949, the sponsor inquired as to the 
possibility of obtaining further Federal participation in the costs 
above the maximum obligation of $522,500 set out in the grant agree- 
ment, but was advised that there was no way in which it could be 
accomplished. On September 23, 1949, a formal request was sub- 
mitted by the sponsor to the Civil Aeronautics Administration for an 
eighth or additional grant payment upon the basis that the enact- 
raent of Public Law 183, supra, authorized an increase in the maxi- 
mum obligation of the United States under the agreement. The Ad- 
ministrator of Civil Aeronautics advised the sponsor that no au- 
thority existed for an increase in the maximum obligation of the 
United States in any case where final payment was made prior to the 
enactment of Public Law 183. 

At the request of Congressman John W. Byrnes, there was con- 
sidered here a brief presented by the sponsor, Brown County, Wis- 
consin, setting out its contentions as to the propriety of making a fur- 
ther payment under the grant agreement. The sponsor, in its brief, 
contends that, contrary to the opinion expressed by the Adminis- 
trator of Civil Aeronautics, the amendment made by Public Law 183 
should be given retroactive effect so as to authorize a payment of an 
additional amount under the grant agreement. Further, it is con- 
tended that the increase in the cost of the project resulted from changes 
and additions requested by the Civil Aeronautics Administration, and 
that the sponsor having accepted the payment of $77,375 as a partial 
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rather than a final payment, the contract is still executory and may 
be amended to include the additional amount claimed under the pro- 
visions of Public Law 183. 

As to the contention of the sponsor that the provisions of Public 
Law 183 are retroactive, the rule is well established that an amenda- 
tory statute, like other legislative acts, must be regarded as effec- 
tive from the date of approval, unless retroactive construction is re- 
quired by express language or necessary implication. See 28 Comp. 
Gen. 200 and the cases cited therein. There is nothing in the terms 
of Public Law 183 which expressly or by necessary implication re- 
quires that its provisions be given retroactive effect. As to the inten- 
tion of the Congress in that connection, the same is clearly demon- 
strated by the statement appearing on page 4 of Senate Report No. 
1930, 81st Congress, dated June 30, 1950, on S. 1281, further amend- 
ing the Federal Airport Act, as follows: 

The committee appreciates the fact that there may well be some sentiment that 
the amendment should be given retroactive effect. In other words, it may be 
that sponsors that have received payment of the United States share of land 
acquisition costs at the 25-percent rate, prior to enactment of the bill, will feel 
that they should obtain from the United States an additional grant payment 
therefor in order that they may be placed in the same position as the sponsors 
of land acquisition projects completed subsequent to enactment. However, the 
committee is of the opinion that the increase in the United States share of land 
costs should be applied only to land acquisition projects as to which final pay- 
ment of the United Staies share of costs under the grant agreement has not 
been made at the time of enactment of the bill. This is consistent with the effect 
given to Public Law 227 of this Congress authorizing increases in the United 
States share of the cost of installation of high intensity runway lighting sys- 
tems and to Public Law 183 of this Congress authorizing increases in the mazi- 
mum obligation of the United States under grant agreements. (Italics sup- 
plied.) 

In the light of the foregoing, there would appear to be no question 
that the Congress intended that the provisions of Public Law 183 
be given prospective effect only. 

Further, with respect to the contention of the sponsor that the draft 
in the amount of $77,375 received on January 25, 1949, was accepted 
as a partial payment rather than as a final payment, it appears clear 
from the facts and circumstances outlined in the letter of July 11, 
1950, and its enclosures, that notwithstanding the circumstance that 
the standard form accompanying the check described the payment as 
“Progress Payment #7,” it was intended as the final payment so far 
as the Civil Aeronautics Administration was concerned. Whatever 
the sponsor may have assumed at the time the payment of $77,375 
was made, the fact remains that that amount constituted the difference 
between the amounts already paid under the grant agreement and 
the total obligation of the United States thereunder, and upon the 
payment thereof the Government satisfied its obligation to the spon- 
sor. In such circumstances, any contemplated increase in the obli- 
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gation of the Government, or any purpose to regard said payment 
as other than a final payment, obviously would have been in deroga- 
tion of the terms of the agreement expressly fixing the maximum obli- 
gation of the United States, and of the prohibition against such in- 
creases contained in the applicable statute in effect at the time (sec- 
tion 12 of the Federal Airport Act quoted above). The agreement 
having been completed and final payment having been made, there no 
longer exists a contract w hich legally may be modified or amended. 
25 Comp. Gen. 332. 

Accordingly, for the reasons stated above, you are advised that 
the Administrator of Civil Aeronautics is without authority to amend 
the grant agreement in question to provide for an increase in the maxi- 
mum obligation of the United States. 


[B-96980] 


Transportation of Dependents of Regular Army Officer 
From Last Duty Station to Home 


The termination of a Regular Army officer’s temporary active duty commission 
in the Army of the United States concurrently with his honorable discharge 
from the Regular Army under section 509 (h) of the act of August 7, 1947, may 
be considered tantamount to relief from active duty in connection with which 
he is entitled under section 12 of the Pay Readjustment Act of 1942, as amended, 
to transportation of dependents at Government expense from last duty station 
to home. 


Assistant Comptroller General Yates to Col. B. J. Tullington, 
Department of the Army, August 25, 1950: 


Reference is made to your letter of June 29, 1950, file FINKE-6- 
156, requesting decision whether you are authorized to make pay- 
ment on a voucher transmitted therewith, constituting the claim of 
Major Claud D. Roscoe for travel allowance for dependent’s travel 
from Logan, Utah, to Brownwood, Texas, February 2 to 21, 1950. 

Paragraph 39, Special Orders No. 15, Department of the Army, 
dated January 23, 1950, is as follows: 

39. MAJ CLAUDE D. ROSCOE (Capt) 031497 Inf Logan, Utah, WP his home 
Brownwood, Tex. or place no further distant to arrive thereat not later than 31 
Jan 1950 on which date DP he is rel fr asg and dy his com as Capt Inf RA and 
temp Maj AUS are terminated and he is hon disch fr USA under rqmt sec 509b 
and 514 e act Congress approved 7 Aug 1947 (PL 381 80th Cong) he having less 


than 18 “yrs sve” (“yrs sve” for severance pay purposes 13 yrs 0 mos). PCS. 
TDN. 1-22-222 P 431-02, 03, 07 A 2100425 S 99-999. 


Section 509 (h) of the act of August 7, 1947, 61 Stat. 896, provides 
that if a deferred officer is not recommended for promotion by the 
next consecutive selective board on promotions he shall “be eliminated 
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from the active list of the Regular Army and retired or separated,” 
under the conditions prescribed in section 514 of the same act (61 
Stat. 902). 

Since this officer was not eligible for retirement on the date of 
elimination as an officer in the Regular Army, he appears to have 
been honorably discharged from the Regular Army, effective Janu- 
ary 31, 1950, with severance pay computed as prescribed by section 
514 (e) (3) of the same act (61 Stat. 906). His commission as major 
in the Army of the United States, the active duty grade held by 
him at the time of his elimination from the Regular Army, was also 
terminated by his orders of January 23, 1950, concurrently with his 
honorable discharge from the Regular Army. His separation from 
his temporary active duty grade as major in which he was serving - 
is, under the circumstances, to be considered as tantamount to relief 
from active duty within the contemplation of the provisions of para- 
graph 6 of section 12 of the Pay Readjustment Act of 1942, 56 Stat. 
364, 365. Of. 24 Comp. Gen. 915. 

Accordingly, if correct in other respects, payment is authorized on 
the voucher returned herewith. 


[B-97083] 


Retired Pay—Commissioned Warrant Officer Advanced 
on Retired List—Restoration to Warrant Officer Rank 
Under Career Compensation Act of 1949 

A retired commissioned warrant officer of the Marine Corps who was advanced 
on the retired list to a higher officer rank under section 10 of the act of July 24, 
1941, as amended, and who applied for restoration to his permanent rank of 
commissioned warrant officer pursuant to section 511 of the Career Compensation 
Act of 1949, may have his retired pay computed on the basis of his permanent 


rank of commissioned warrant officer from and after the date his restoration to 
such rank was approved by the Secretary of the Navy. 


Comptroller General Warren to the Secretary of Defense, August 
28, 1950: 


Reference is made to your letter of July 24, 1950, requesting a 
decision as to whether the restoration of Commissioned Warrant 
Officer John Leonard McCormack, USMC (Retired), to the rank of 
commissioned warrant officer was. for the purpose of computing his 
retired pay. effective from and including October 1, 1949, or from and 
including the date on which such restoration was approved by the 
Acting Secretary of the Navy, May 26, 1950. 

It appears that on December 1, 1942, having completed more than 
thirty years of active service, Commissioned Warrant Officer McCor- 
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mack was placed on the retired list. He was assigned to active duty on 
that date, and on June 1, 1944, he was temporarily appointed as a 
captain pursuant to the provisions of sections 2 and 4 of the act of 
July 24, 1941, 55 Stat. 603. Upon his relief from active duty on 
October 23, 1945, his temporary appointment as captain was termi- 
nated, and, under authority of the provisions of section 10 of the act 
of July 24, 1941, supra, as amended by the act of February 21, 1946, 
60 Stat. 26, he was advanced to the rank of captain on the retired list. 

Under date of May 1, 1950, the Commandant of the Marine Corps 
advised the officer that under the Career Compensation Act of 1949, 
effective October 1, 1949, his monthly retired pay as a commissioned 
warrant officer would amount to $349.20 and, as a captain, to $331.31, 
and that to receive the higher rate it would be necessary for him to re- 
quest reversion to his permanent rank of commissioned warrant officer. 
Thereupon McCormack requested that he be restored to his former 
rank of commissioned warrant officer as of October 1, 1949, and on 
May 26, 1950, pursuant to the provisions of section 511 of the Career 
Compensation Act of 1949, the Acting Secretary of the Navy approved 
such request. 

Said section 511 of the Career Compensation Act of 1949, 63 Stat. 
§29, 830, provides in pertinent part as follows: 


On and after the effective date of this section [October 1, 1949] (1) members 
of the uniformed services heretofore retired for reasons other than for physical 
disability * * * shall be entitled to receive retired pay * * * in the 
amount whichever is the greater, computed by one of the following methods: (a) 
The monthly retired pay * * * in the amount authorized for such mem- 
bers * * * by provisions of law in effect on the day immediately preceding 
the date of enactment of this Act, or (b) monthly retired pay * * * equal 
to 2% per centum of the monthly basic pay of the highes, federally recognized 
rank, grade. or rating, whether under a permanent or temporary appointment, 
satisfactorily held, by such member * * * as determined by the Secretary 
concerned, and which such member * * * would be entitled to receive if 
serving on active duty in such rank, grade, or rating, multiplied by the number 
of years of active service creditable to him * * * Provided further, That 
in no case shall such retired pay, retainer pay, or equivalent pay exceed 75 per 
centum of the monthly basic ~ay upon which the computation is based * * * 
And provided further, That enlisted persons and warrant officers of the uni- 
formed services, heretofore or hereafter advanced on the retired list to a higher 
officer rank or grade pursuant to any provision of law shall, if application there- 
for is made to the Secretary concerned within one year from the effective date 
of this section or within one year after the date of advancement on the retired 
list, whichever is the later, and subject to the approval of the Secretary con- 
cerned, be restored to their former retired enlisted or warrant-officer status, as 
the case may be, and shall thereafter be deemed to be enlisted or warrant-officer 
personnel, as appropriate, for ali purposes, including the computation of their 
retired pay based on such enlisted or warrant-officer rank, grade, or rating, as the 
case may be. 








Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 93 


It will be observed that the first sentence of the above-quoted section 
511 provides that members of the uniformed services theretofore re- 
tired for reasons other than physical disability shall be entitled to 
receive retired pay computed by one of the two methods prescribed 
therein, “On and after the effective date of this section.” Payment 
of retired pay to enlisted persons and warrant officers, advanced on 
the retired list to a higher officer rank or grade, at the rate prescribed 
for their enlisted or warrant status is not automatic but requires 
affirmative action by the person involved before he becomes entitled 
to such rate of retired pay. 29 Comp. Gen. 412. That is, under the 
final proviso of section 511, such persons shall, if application is made 
to the Secretary concerned, and subject to his approval, be restored 
to their former enlisted or warrant officer status, and shall “there- 
after” be deemed to be enlisted or warrant officer personnel] for all 
purposes, including the computation of retired pay. 

The filing of an application for such restoration and approval 
thereof are conditions precedent to the right to receive the retired pay 
of an enlisted man or warrant officer. The word “thereafter” refers to 
the application and approval and not to the effective date of section 
511. Cf. Lyford v. New England Mut. Life Ins. Co., 184 A. 469, 471; 
Johnson v. Mutual Life Ins. Co., 70 F. 2d 41, 43; Bergholm v. Peoria 
Life Ins. Co., 284 U. S. 489. The language of the last proviso of such 
section appears to be clear and unambiguous with respect to the time 
from which the retired personnel electing to be restored to enlisted 
or warrant officer status are entitled to the retired pay pertaining te 
such status, that is, from and after the date of restoration to enlisted 
or warrant officer rank, grade, or rating. See 29 Comp. Gen. 412, 415. 
This Office is not unaware of the seeming inequities involved in this 
and similar cases, arising at least in part from delay due to un- 
certainty as to the application of the anomalous statutory provisions 
in effect fixing higher retired pay for the lower rank. But that cannot 
provide any legal basis, of course, to disregard the plain word “there- 
after” in the last proviso in said section 511 or to recognize a retro- 
active status contrary to the clear import of such language. 

For such reasons, this Office is constrained to hold that, for the pur- 
pose of computing his retired pay, the restoration of Mr. McCormack 
to the rank of commissioned warrant officer was not effective from 
October 1, 1949, but from the date on which such restoration was 
approved by the Acting Secretary of the Navy, that is, May 26, 1950. 
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TB-97225] 


Compensation—Erroneous Rate—Retroactive Correction 
of Error 


An employee who is qualified for and performs the duties of a position, but who, 
through administrative error, is not paid the lawful salary attaching to the 
position, may have his salary corrected retroactively by appropriate administra- 
tive action without such payment being regarded as a retroactive promotion 
such as ordinarily is prohibited by law. 


Comptroller General Warren to the Secretary of the Navy, August 
29, 1950: 


Reference is made to your letter of July 28, 1950, requesting a de- 
cision as to whether the pay of a civilian employee may be corrected 
retroactively under the circumstances hereinafter set forth. 

It is reported that the employee in question has been serving in the 
position of leadingman, mechanic, continuously since December 1947 
and the preponderant group supervised by him since that date has been 
“Machinists.” However, because of erroneous information appearing 
on a personnel form in August 1948, to the effect that the preponderant 
group supervised was “Riggers,” the employee received the pay appli- 
cable to that group with the result that, in January 1949, when the 
rate of pay for rigger was fixed at three cents per hour below that of 
machinist, the employee was paid at a lower rate than that to which 
entitled. 

The general rule is that where an incumbent of a position performs 
the duties thereof and is otherwise qualified to hold such position he 
is entitled to the salary established for the position, and when, through 
administrative error, he is not paid the lawful salary attaching thereto, 
a future payment of an amount to correct the error retroactively is 
not to be regarded as a retroactive promotion such as ordinarily is 
prohibited by law. Accordingly, under the circumstances stated, the 


salary of the employee may be corrected retroactively by appropriate 
administration action. ; 


[B-96669] 


Subsistence—Per Diems—Temporary Duty Station Subse- 
quently Made Permanent 


An employee performing official duties at a temporary station is entitled to per 
diem in lieu of subsistence at such place up to the date an official notice that the 
temporary station is to become his permanent station is communicated to him by 
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proper authority, and such notice is not required to be a formal or written notice 
but should be definite as to the action being taken to change the employee's duty 
station from temporary to permanent. 


Comptroller General Warren to the Administrator, Housing and 
Home Finance Agency, August 30, 1950: 


Reference is made to your letter of July 3, 1950, requesting a de- 
cision as to the effective date of the change of an employee’s duty sta- 
tion from temporary to permanent for purposes of discontinuance of 
per diem in lieu of subsistence under circumstances as hereinafter 
related. 

It is reported that Mr. Bertram E. Walker—whose official station 
presumably was located at San Francisco, California—while perform- 
ing temporary duty in and out of Los Angeles, California, was orally 
notified on January 17, 1950, by the Assistant Chief of Field Account- 
ants, not his immediate supervisor, that he was to be transferred and 
promoted to a permanent field station recently established at Los An- 
geles, California, effective February 1, 1950, provided Mr. Walker 
could arrange his personal affairs by then. Also, it is reported that, 
earlier, on January 9, 1950, an administrative official in the San Fran- 
cisco Office had sent a personal note to Mr. Walker (date of receipt 
not shown) to the effect that such official had been informed by tele- 
phone from Washington, D. C., that Los Angeles, California, had been 
designated as Mr. Walker’s permanent duty station by the Commis- 
sioner of the Public Housing Administration. However, the official 
files show February 1, 1950, as the official date of the transfer of Mr. 
Walker to Los Angeles, and that he reported there for duty on that 
date. 

Your letter indicates that you are aware of the rule expressed in 
decisions of this Office to the effect that an employee may not be al- 
lowed per diem in lieu of subsistence at a place where he is on tempo- 
rary duty after he receives notice that such place is to become his per- 
manent duty station, but that you are in doubt as to how formal the 
notice must be to the employee. In that connection, you are advised 
that the above rule has never been confined to the date of the em- 
ployee’s receipt of a formal or written notice of the change of his 
official station, it being sufficient that the employee actually knew 
officially that his temporary place of duty was to become his per- 
manent duty station. However, the notice to the employee not only 
must be communicated to him by proper authority but should be 
definite as to the action being taken so as to leave no doubt in the 
employee’s mind with respect thereto. 

In the instant case, the personal note transmitted to the employee on 
January 9, 1950, by an official who was not his supervisor at the time, 
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and which purported to contain information received by telephone 
from another official in Washington that Los Angeles had been desig- 
nated as Mr. Walker’s new official station, may not be regarded as an 
official notice of the change of permanent headquarters. Furthermore, 
it does not appear that the oral notice to the employee dated January 
17, 1950, was sufficiently definite to constitute an official notice of the 
change of headquarters involved. 

Accordingly, it reasonably may be concluded that February 1, 1950, 
is the first date the employee definitely and officially knew that Los 
Angeles had become his permanent headquarters, and per diem in lieu 
of subsistence may be allowed up to that date. 
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[B-96807] 


Vehicles—‘“‘Station Wagons”—Characteristics 


While a definition of the term “station wagons” as used in annual appropriation 
acts restricting the purchase price of passenger motor vehicles, exclusive of station 
wagons, etc., is not believed feasible for application in all cases, in view of their 
diversified models, designs, anu construction which are changing from time to 
time, the Kaiser Vagabond and Traveler, having all the characteristics of a pas- 
senger car and being primarily constructed for use as such, may not be regarded 
as station wagons as that term is used in the purchase price limitations of annual 
appropriation acts, but the Plymouth Suburban, having all the characteristics of a 
station wagon, may be so regarded. 


Acting Comptroller General Fisher to the Administrator, General 
Services Administration, September 1, 1950: 


There has been considered your letter of July 14, 1950, in which there 
is proposed a definition of “station wagons” as that term is used in 
provisions contained in annual appropriation acts restricting the pur- 
chase price of passenger motor vehicles, exclusive of busses, ambu- 
lances, and station wagons. 

Your proposed definition in which the Director of the Bureau of the 
Budget concurred in his letter to you of June 19, 1950, is as follows: 


* * * a station wagon should be understood to be a passenger motor 
vehicle chassis, upon which is mounted a panel-with-windows type body of wood, 
steel, or simulated wood, in which there are three seats, facing forward, accom- 
modating eight passengers including the driver, the two rear seats being removable 
in order to carry cargo. Such vehicle should have an engine located in the front 
which is readily accessible for repairs, and it should be mounted on four wheels, 
the rear two of which drive the vehicle. 


Your letter states that, when the limitation on purchasing motor 
vehicles first occurred in legislation, a station wagon could have meant 
only one thing to Congress, as only one type of such vehicle existed, 
and the present language should be interpreted in the light of the 
meaning originally understood. Under your definition, a vehicle 
would not be regarded as a station wagon if (1) the body is made 
from other than wood, steel, or simulated wood; (2) there are other 
than three seats for passengers; (3) the seats accommodate other than 
eight passengers; and (4) more or less than two rear seats are re- 
movable in order to carry cargo. It is not believed that the foregoing 
factors may be regarded independently of each other as being a final 
criterion in determining whether a vehicle is a station wagon. The 
purchase price limitation is enacted annually by the Congress and the 
change in design of the station wagons is of such common knowledge 
that it must be assumed that the Congress is well aware thereof. 

It therefore is not believed that the adoption of your proposed defi- 
nition would be in accordance with the intent of the Congress in enact- 
ing the various purchase price limitations. Neither is it believed that 
it is feasible to define “station wagons” in such a manner as to be ap- 
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plicable in all cases in view of their extremely diversified models, 
designs, and construction, which are changing from time to time. 
There was enclosed in your letter descriptive literature on the 
Kaiser Vagabond and Traveler and the Plymouth Suburban. The 
Kaiser Vagabond and Traveler properly appear to fall within the 
classification of passenger automobiles. They have all of the char- 
acteristics of a mere passenger car and are primarily constructed for 
use as such. They resemble a station wagon slightly only when the 
rear deck is opened and the rear seat is collapsed. Hence, they are 
not to be regarded as “station wagons” as that term is used in the 
purchase price limitations. On the other hand, the Plymouth Subur- 
ban has all of the characteristics of a station wagon, the only primary 
changes being that the body is all metal and that it has only two seats. 
It would never be recognized as a mere passenger car. The Plymouth 
Suburban, therefore, properly may be regarded as a “station wagon.” 
You are advised accordingly. 


[B-95362] 


Assignment of Contract Payments—Right of Set-Off 
Against Contractor for Taxes Due U. S. 


Where sums to become due under a contract with the United States were assigned 
by the contractor in conformity with the Assignment of Claims Act of 1940 and 
the written notice of assignment was received by the Government prior to the 
time the contractor became indebted to the United States for unpaid Federal taxes, 
including penalties and interest, on account of wag“s paid for the performance 
of work under the assigned contract, such tax indebtedness may not be regarded 
as having arisen independently of the contract and, therefore, may be set off 
against the balance due under the contract as of the date payment thereof became 
due. 


Comptroller General Warren to the Secretary of the Interior, 
September 11, 1950: 


Reference is made to a letter dated May 12, 1950, from the Acting 
Secretary of the Interior requesting a decision in connection with 
contract No. Ibp-5253 on the following three questions: 


(1) May the Government set off, against an amount otherwise due the as- 
signee under said contract, tax liability of the contractor accruing subsequent to 
the receipt by the Government of notice of the assignment but arising incident 
to the performance of the contract in question? 

(2) If the answer to question (1) is in the affirmative, may penalties and 
interest on such taxes also be set off? 

(3) If the answer to question (2) is in the affirmative, are the penalties and 
interest to be set off as of the date of final acceptance of the contract work, or some 
similar pertinent date? 
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It is stated in the letter of May 12, 1950, that a balance of $14,724.76 
remains due under the contract mentioned, which has been completed 
by the contracting firm of Denison and Stone. An assignment of all 
amounts payable under the contract was made by Denison and Stone 
to the United States National Bank of Portland (Oregon), Ladd and 
Bush—Salem Branch, in conformity with the Assignment of Claims 
Act of 1940, 54 Stat. 1029, notice of which was received by the contract- 
ing officer of the Bonneville Power Administration, the contracting 
agency, on September 8, 1947, and the assignee bank has requested pay- 
ment of the $14,724.76 balance due. 

It appears that the firm of Denison and Stone has Federal tax liabil- 
ity in excess of $49,000, of which $15,770.38 represents Federal insur- 
ance contributions tax, withholding tax, and Federal unemployment 
tax, plus penalties and interest thereon, which arose in connection with 
wages paid under contract No. Ibp-5253 during 1947 and 1948, and 
the Collector of Internal Revenue at Portland, Oregon, has demanded 
that the contract balance be set off against the tax liability of $15,770.38 
which arose incident to performance of said contract. 

Your doubt as to the propriety of effecting the set-off requested 
appears to be based on a decision of this Office (29 Comp. Gen. 40), 
which is stated in the letter of May 12, 1950, to be authority for the 
proposition that the Government may not set off rights acquired under 
independent transactions subsequent to the date of receipt of notice 
of a valid assignment. The decision cited involved the Government’s 
right to set off amounts due under an assigned contract in extinguish- 
ment of unpaid taxes and other liabilities which had been incurred by 
the contractor prior to the time the assignment under the contract had 
been perfected by giving the required notice thereof to the Government. 

The present questions, therefore, were not involved nor specifically 
decided in that decision. The general rule stated in 20 Comp. Gen. 458 
is that a debtor cannot set off rights acquired under other transactions 
subsequent to the date of receipt of notice of a valid assignment. See, 
also, 29 Comp. Gen. 40. In the instant case the assignment involved 
is stated to have been perfected on September 8, 1947, and that part of 
the contractor’s tax liability against which set off is requested accrued 
thereafter. However, such liability represents taxes which became 
due on account of wages paid for the performance of work under the 
assigned contract. The question involved, therefore, is whether the 
debt should be held to have arisen under a transaction other than the 
contract, thereby precluding the set off of assigned contract payments 
in satisfaction of such tax liability by reason of the general rule here- 
inabove stated. 
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The situation involved is not dissimilar to that which was considered 
in decision B-72929, dated May 18, 1950. In that case an assignment 
to a bank of payments due under a time and material contract with 
the Navy Department was made by the contractor under the Assign- 
ment of Claims Act of 1940. In accordance with the provisions of 
that act the contract contained a provision that the amounts assigned 
should not be subject to reduction or set-off on account of any in- 
debtedness of the contractor to the United States arising indepen- 
dently of the contract. Request was made by the cognizant Deputy 
Collector of Internal Revenue for the collection of certain tax liability 
of the contractor by set-off from amounts due under the contract. The 
tax liability involved, as in the instant case, represented unpaid with- 
holding and Federal unemployment taxes, and Federal insurance con- 
tributions which became due, subsequent to the assignment, on account 
of wages paid under the contract. 
It was held in that case that the requested set-off might be made, 


the decision stating, in pertinent part, as follows: 

* * * the contention is made that because the contractor’s obligations 
as to withholding taxes and the Government’s rights in enforcing such obliga- 
tions are determinable solely by reference to the tax statutes, any such obligations 
and indebtedness deriving therefrom must arise independently of the contract 
involved. This contention appears to overlook the fact that no obligations 
under the pertinent tax statutes can arise until wages are paid, and the specific 
obligations here involved did not arise until wages were paid for the performance 
of service under the instant contract. Thus, the present indebtedness owes 
its very existence to the performance of work under the assigned contract, and 
but for that contract such debt would never have arisen. 

Obviously, it was known to the contractor when he executed the contract, 
and to you when you obtained the assignment thereunder, that wages would have 
to be paid for labor to perform the contract. Both you and the contractor knew 
that a part of those wages was required by law to be paid to the Collector of 
Internal Revenue, and that until such part of the wages was so paid the amount 
thereof would be owed by the contractor to the Government. * * * In 
other words, the contract could not be performed unless the very debt now in 
question arose. It seems more than clear that any indebtedness which neces- 
sarily and inescapably must be incurred in the performance of a contract cannot 
reasonably be said to arise “independently” of such contract. 


The reasons stated in that decision for the holding that the tax 
liability involved did not arise independently of the contract would 
appear to apply with equal’ force to the instant case. Accordingly, 
you are advised that the answer to the first question presented is in 
the affirmative . 

With respect to the second and third questions presented, it is my 
view that the penalties and interest involved fall within the same cate- 
gory as the unpaid taxes themselves so far as concerns the Govern- 
ment’s right of set-off. However, from and after the date upon which 
the unpaid balance of $14,724.76 became due under the contract, pre- 
sumably the date of final acceptance of the contract work, funds were 
in the hands of the United States which could be applied against the 
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contractor’s tax liability. Inasmuch as set-off is essentially an equi- 
table remedy based upon the principle that natural justice requires the 
simultaneous adjustment between parties of their mutual debts, you 
are advised that the contract balance should be set off as of the date 
it became due. 


[B-97585] 


Bids—Mistakes—Allegation of Error Prior to Award 


Where the failure of a low bidder to include Federal excise taxes in his bid price 
was due to his inexperience in contracting with the United States, and the error 
was alleged and explained prior to award of the contract, payment of an amount 
in excess of the accepted low bid price may be made, provided the corrected bid is 
still the lowest bid received. 


Comptroller General Warren to the Administrator, General 
Services Administration, September 14, 1950: 


I have your letter of August 16, 1950, with enclosures, requesting 
a decision as to whether the Craig-Frederick Chevrolet Company, 
Golden, Colorado, may be paid an amount in excess of that specified 
in its bid opened on April 21 and accepted on April 27, 1950, in view 
of an error alleged by the company to have been made in its bid. 

The facts relative to the matter are set forth in your letter, in part, 
as follows: 


By telegrams dated April 17, 1950, the Federal Supply Service of this Adminis- 
tration requested bids from various manufacturers and dealers for the furnishing 
to the Government of nine 8700 GVW trucks, power wagons, by not later than May 
15, 1950. The invitation stated that bids would be received until 2 p. m. on April 
21, 1950, and then publicly opened; that the conditions of U. S. Standard Form 33 
would apply ; and that bidders should refer to File 4G—85724. (The file number 
was incorrectly stated in the invitation, the proper invitation number being 
4G-85124.) Since’ the invitation specified that delivery of the vehicles would be 
required at Denver, Colorado, the Denver office of the Bureau of Reclamation, 
Department of the Interior, was requested by telegram of April 17, 1950, to issue 
the identical invitation (bearing the same incorrect invitation number ) to all local 
truck dealers. In response to the invitation, four bids were received, the lowest 
acceptable bid of which was that of the Craig-Frederick Chevrolet Company of 
Gclden, Colorado, in the amount of $3,131.63 per unit. The next lowest bidder 
quoted a price of $3,198.45 per unit. 

On Saturday, April 22, 1950, a purchasing officer of the Federal Supply Service 
having no knowledge of the above invitation contacted the Craig-Frederick Chev- 
rolet Company by telephone for the purpose of verifying the inclusion of the 
Feferal excise tax in the company’s bid under another invitation. Asa result of 
this telephone conversation, the supplier stated that the prices quoted in the 
questioned bid and in its bid under Invitation “4G—85724” were exclusive of the 
Federal excise tax, notwithstanding the fact that the tax clause of the General 
Conditions of Standard Form 33 required bidders to include Federal excise taxes 
in their bid. The supplier alleges that it was advised in the foregoing telephone 
conversation to wire a correction to both of its bids then pending in the Federal 
Supply Service and that such corrections would be accepted if received early on 
Monday morning April 24, 1950. Pursuant to such alleged instructions the sup- 
plier wired the Federal Supply Service on April 22, 1950, that its bid price under 
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Invitation “4G-85724” should be increased by the sum of $52.19 per unit, the 
amount of the applicable Federal excise tax. (See attached statement of pur- 
chasing officer.) 

In the meantime the Federal Supply Service had discovered its mistake in the 
invitation number and had changed its records with respect thereto from “Invita- 
tion 4G-85724” to “Invitation 4G—85124”. Since the supplier’s telegram of April 
22, 1950, referred to Invitation 4G-—85724, it was improperly filed and therefore not 
brought to the attention of the contracting officer before he awarded the contract 
to the Craig-Frederick Chevrolet Company on April 27, 1950, and duly advised the 
contractor by telegram of even date to proceed with delivery under the contract. 
Upon subsequently being furnished with formal contract documents for execution, 
the contractor returned the documents unexecuted by a letter dated May 1, 1950, in 
which he referred briefly to the circumstances surrounding the error in the bid 
and requested that the unit price of the contract be increased by the amount of 
the Federal excise tax. Nevertheless, the contractor commenced deliveries as 
required by the contract and has completed all deliveries without a formal con- 
traet having been executed. No payment has yet been made to the contractor for 
the delivered vehicles. 

On June 21, 1950, the Federal Supply Service requested the Contractor to 
furnish a complete statement of the manner in which the alleged error in the bid 
occurred. In reply to the above letter the Contractor submitted, under date of 
June 24, 1950, a letter presumably furnishing complete details of the basis of the 
bid, including a sheet entitled “Truck Price Quotations”, a copy of an invoice of 
The Woeber Auto Body and Mfg. Co. and a copy of an invoice from Art Nalnati, 


Ine. 

The Craig-Frederick Chevrolet Company states, in its letter of June 
24, 1950, that its error in removing the amount of Federal excise tax 
from its bid occurred through its inexperience in bidding on Govern- 
ment contracts; that the instant bid and its bid on invitation No. 4G- 
83462 were its first experience in bidding on contracts with the Federal 
Government; that it was under the impression that the Federal Gov- 
ernment did not pay Federal excise taxes; and that it had supplied 
cities, States, counties, and political subdivisions for years and all 
are exempt from the tax. The photostatic copy entitled “Truck Price 
Quotations” submitted with said letter in support of its alleged error 
shows in detail how the bid price of $3,131.63 per unit was computed, 
and that there was deducted in such computation the amount of $52.19 
te remove from the items of cost the amount of Federal excise tax 
included therein. Thus, there appears no doubt that the bid price of 
$3,131.63 did not include the Federal excise tax as alleged by the 
company. 

While the telegraphic invitation provided that the conditions of 
U. S. Standard Form 33 would apply and while said form requires 
bidders to include Federal excise taxes, nevertheless, it appears that 
the bidder did not have a copy of said form and was not aware of 
the requirement that Federal excise taxes were required to be included 
in the bid price. Furthermore, it appears that the company is a small 
business located in a small town where the form was not readily avail- 
able and that the company had less than five days in which to submit 


its bid. 
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Under the facts and circumstances involved, and since error was 
alleged prior to award and evidence was submitted by the company 
establishing the error, this Office will not be required to object to the 
payment of the amount of $52.19 per unit, the amount shown to have 
been deducted as representing Federal excise tax, in addition to the 
bid price of $3,131.63 per unit, said amount being lower than the next 
lowest bid received. 

A reference to this decision should be made on the voucher, or 
vouchers, covering payment under authority thereof. 

The papers submitted with your letter are returned herewith. 


[B-97763] 


Travel Allowance; Military Leave Payments—Navy Enlisted 
Men Voluntarily Reenlisting or Extending Enlistments 
Enlisted members of the Navy who, upon discharge at the expiration of their 
enlistments, voluntarily reenlist or extend their enlistments during the temporary 
period provided by the act of July 27, 1950, and Executive Order No. 10145 issued 
pursuant thereto, extending all enlistments in the armed services for a period 
not to exceed 12 months, may be paid travel allowance and for unused leave to 
their credit at the time of such discharge. 

Assistant Comptroller General Yates to the Secretary of the Navy, 
September 14, 1950: 


Reference is made to your letter of August 30, 1950, requesting de- 
cision as to the legality of crediting enlisted personnel of the Navy 
who are discharged on and after the date of enactment of Public Law 
624, 8lst Congress, approved July 27, 1250, upon normal expiration 
of their contract of enlistment, and who immediately reenlist or extend 
their enlistment, as authorized by law, with travel allowance and 
cash settlement for unusued leave. It is indicated that doubt has 
arisen as to whether Public Law 624 and the Executive order issued 
pursuant thereto temporarily operate to deprive enlisted members who, 
upon normal] expiration of their enlistments, voluntarily reenlist or 
extend their enlistments of the benefits to which they otherwise would 
have been entitled. 

Under existing law, enlisted members of the Navy, upon discharge 
or extension of enlistment at the end of their enlistment periods, are 
entitled, under regulations issued by the Secretary, to receive a money 
allowance of 5 cents per mile for the distance from the place of dis- 
charge or release from active duty to their home or place of accept- 
ance for active duty, or place from which ordered to active duty, or 
such other place as may be determined to be most appropriate by 
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the Secretary of the Navy. See section 126 of the National Defense 
Act of 1916, as amended by section 21 of the act of August 2, 1946, 
60 Stat. 856; the act of August 22, 1912, 37 Stat. 331, as amended, 
34 U.S. C. 184; and 29 Comp. Gen. 410. Also, section 4 of the Armed 
Forces Leave Act of 1946, 60 Stat. 964, as amended by section 1 of the 
act of August 4, 1947, 61 Stat. 748, provides for compensating mem- 
bers of the armed forces for unused leave standing to their credit at 
the time of discharge, with the proviso, insofar as here material, that 
no cash settlement shall be made to any member discharged for the 
purpose of entering into an enlistment in his respective branch of 
the armed forces. Section 2 (b) of the said act (60 Stat. 963) defines 
the term “discharge” as meaning, inter alia, separation or release from 
active duty under honorable conditions but a discharge at the end 
ct an enlistment period has not been regarded as a discharge for the 
purpose of enlisting or reenlisting, although immediately followed 
by such a reenlistment. 

Public Law 624, approved July 27, 1950, 64 Stat. 379, provides, in 
pertinent part, as follows: 


That until July 9, 1951, the President shall be authorized to extend all enlist- 
ments in any component of the Army of the United States, the United States 
Navy, and the United States Marine Corps, including the Naval Reserve and the 
Marine Corps Reserve, and in any component of the Air Force of the United 
States for a period of not to exceed twelve months * * 


Executive Order No. 10145, dated July 27, 1950, saisttins as follows: 


By virtue of the authority vested in me by the Act of this date, entitled, “An 
Act to authorize the President to extend enlistments in the Armed Forces of the 
United States,” and as President of the United States and Commander in Chief 
of the armed forces of the United States, I hereby extend for a period of twelve 
months all enlistments in the Army, the United States Navy, and the United 
States Marine Corps, including the Naval Reserve and the Marine Corps Reserve, 
and in any component of the Air Force of the United States, which shall expire 
at any time after the date of this order and prior to July 9, 1951: Provided, 
That nothing contained herein shall be construed to prevent voluntary re-enlist- 
ments or voluntary extension of existing enlistments under provisions of applic- 
able laws or the regulations of the Departments of the Army, Navy and Air 
Force. 

The Secretary of Defense is hereby directed to take such steps as he may deem 
necessary to carry out the provisions of this order. 


The apparent purpose of the said act of July 27, 1950, is to permit 
the President to retain in the armed forces for a period of not to 
exceed 12 months those members whose current enlistments or exten- 
sions of enlistments wil! expire on or prior to July 9, 1951, and who 
otherwise would not remain in the armed fcrces upon normal expir- 
ation of their current enlistments. However, there is no indication 
that the Congress intended during such termporary period to prohibit 
discharges and. voluntary reenlistments or voluntary extensions of 
enlistments, with the resulting monetary benefits incident thereto. 
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The act is similar in that respect to the act of December 13, 1941, 55 
Stat. 799, which authorized the Secretary of the Navy (in time of war) 
to extend enlistments in the naval forces for such additional time as 
he might deem necessary in the interests of national defense. In 
decisions of December 19, 1942, and December 11, 1943 (22 Comp. 
Gen. 548 ; 23 id. 419), it was recognized that the said 1941 act, and its 
implementing regulations, did not intend te stop discharges and vol- 
untary reenlistments—for terms that might extend years beyond the 
war—and that enlisted personnel of the Navy who voluntarily reen- 
listed or extended their enlistments during the war period were en- 
titled to reenlistment allowance and travel allowance otherwise 
authorized under existing law upon reenlistment. Also, see 23 Comp. 
Gen. 117. Moreover, it appears that the President made it amply clear 
in his Executive order of July 27, 1950, that, although he extended, 
for a period of 12 months, all enlistments in the specified branches 
and components which otherwise would expire after July 27, 1950, 
and before July 9, 1951, nothing containea in such order was to be 
construed to prevent voluntary reenlistments or voluntary extensions 
of existing enlistments “under provisions of applicable laws.” 

You are, advised, accordingly, that payments of travel allowance 
and for unused leave to the credit of a member at the time of his dis- 
charge are authorized in otherwise proper cases upon discharge and 
reenlistment or voluntary extension of enlistment during the tempo- 
rary period provided for in the act of July 27, 1950. 


[B-97756] 


Contracts—Withholding by Contractor of Funds Due U. S. 
to Cover Losses Sustained Under Related Contract 

A contractor who is obligated by the terms of a contract entered into with a 
Government agency to refund any amount received as profits in excess of a fixed 
percentage of the costs may not deduct and retain from such amount a sum equal 
to a loss sustained under a separate, though related, contract with the same 
agency and covering the same subject matter. 

Comptroller General Warren to the Secretary of the Navy, 
September 15, 1950: 


Reference is made to letter dated August 14, 1950, from the Chief, 
Bureau of Supplies and Accounts—file reference L4-1 (10)—relative 
to redetermination of prices under contracts Nos. N-140s-71668A and 
N-140s-70154A, both dated June 5, 1945, with Cutter Laboratories. 

As has been frequently pointed out, subordinate officials other than 
disbursing or certifying officers are not entitled to obtain decisions 
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from this Office (26 Comp. Gen. 993) ; however, it will be assumed that 
the request in this case would be approved by you, and reply is made 
accordingly. 

The question presented by the Bureau’s letter is, in substance, 
whether the contractor, who is obligated by the terms of a contract 
with the Government to refund a portion of a consideration received 
by it, representing profits in excess of a fixed percentage of its costs, 
is entitled to deduct and retain therefrom a sum equal to a loss claimed 
tc have been sustained by it under a separate, though related, contract 
with the same agency. 

It is the primary contention of the contractor, according to a 
memorandum on its behalf filed with your Department and included 
in the file transmitted here, that because the two contracts dealt with 
the same subject matter—to wit, processing of human blood—and 
were negotiated as one with the original intention that only one con- 
tract be made, the matter should be considered as though only one 
contract had, in fact, been made. In the submission it is admitted 
(although there is no report or finding by the contracting officer in 
the file transmitted) that it was anticipated that only one contract 
would be made but it is explained that the use of two contracts was 
decided on in order to simplify the accounting of property furnished 
from two different sources, the material for one contract being blood 
fractions owned by the Government and that for the other being fresh 
blood supplied by the Red Cross. 

However, regardless of what the original intentions may have been 
or what underlying purposes may have influenced the action taken, 
the fact of the matter is that two separate contracts were executed, each 
containing different terms by which the parties acquired different legal 
rights and assumed different legal liabilities. Contract No. N-140s- 
71668A provides for the processing of certain blood fractions already 
on hand into different forms, and the packaging and storage thereof, 
at specified unit prices, and contains the further provision that upon 
completion of the contract the contractor will refund to the Govern- 
ment any profit in excess of 9 percent of the total cost of performance. 
Contract No. N-140s-70154A provides for the production, packaging, 
and delivery from whole blood of serum albumin and fibrin film, and 
for the processing, packaging, and storage of the residual fractions 
from such production, at specified unit prices, with a provision for 
redetermination of the contract prices upon the basis of costs incurred, 
“but the total redetermined price shall in no event exceed the total 
contract price set forth in this contract less any part thereof applicable 
to any terminated portion of the work under this contract.” 
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The Bureau seems to recognize in its letter that Jegally the contractor 
is not entitled to have the two contracts considered together for the 
purpose of offsetting its loss under one. Rather, the equities in the 
contractor’s favor are stressed. But it hardly need be stated, so well 
is the principle established, that legal rights of the United States 
cannot be waived by this Office, however impelling the equities may be. 

It is further contended on behalf of the contractor that the language 
of contract No. N-140s-70154A, limiting the redetermined prices to 
“the total contract price set forth in this contract” should be con- 
strued to refer to the estimated total price of $330,860, so that the 
contract unit prices could be increased up to such amounts as would 
produce an aggregate price for the reduced quantities actually 
furnished not in excess of that amount. Such a construction would 
wholly ignore the concluding language of the provision “less any part 
thereof applicable to any terminated portion of the work under this 
contract,” and would also violate the general principle of construction 
whereby the words “contract price” would be considered as meaning 
that amount as modified by any amendments to the contract. In 
this case, it is noted that each of the three change orders reducing 
the quantities and items to be furnished under contract No. N-140s- 
70154A contained an express stipulation that “the above change will 
result in a total reduction of $_-_----- in the total estimated amount 
of the contract,” and two of the three change orders, including the 
last, also stated expressly that “as a result of the above there will be 
no change in the unit prices.” 

A further basis asserted in support of the contractor’s claim is 
that the loss suffered by it under the latter contract resulted from 
a breach by the Government, in that there was a failure to furnish 
an adequate supply of whole blood to produce the contract quantities 
and that there was never furnished a practicable method of processing 
fraction IV, as called for by item 6 of the contract. 

As before indicated, the quantities called for by the latter contract 
were reduced by three change orders dated, respectively, June 10, 
1946, November 1, 1946, and August 4, 1947. By these orders the 
original total contract price was reduced from $330,860 to $55,921.08. 

Section 3 (b) of the General Provisions of the contract provided 
as follows: 

If any Change Order affects the amount or character of the work to be done 
under this contract or the time required for its performance, or otherwise 
affects the Contractor’s cost of performance, the Contractor may, and at the 
request of the contracting officer shall, submit to the contracting officer a state- 
ment as to the effect of such Change Order on the cost of performing the work 
and a proposal for an equitable increase or decrease in the contract price 
and for other changes in the contract terms. At the election of the Contractor, 


such statement and proposal may be submitted on a cumulative basis covering 
more than one Change Order, but no such cumulative statement and proposal 
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may be submitted later than four months after receipt of the earliest Change 
Order covered by the statement and proposal. Upon the basis of the Con- 
tractor’s statement and proposal and any other relevant information, an 
equitable adjustment in the contract price and in such other provisions of this 
contract as may be appropriate shall be determined by mutual agreement between 
the Contractor and the contracting officer and shall be set forth in an amendment 
to this contract. Failure to agree to such adjustment shall be a dispute con- 
cerning a question of fact within the meaning of the Section of this contract 
entitled “Disputes”. Unless such statement and proposal are submitted within 
four months from the date of receipt of the Change Order covered thereby 
or within such further time as the contracting officer may allow, no increase 
in the contract price shall be made. 

The record does not indicate that the contractor made any effort 
to avail itself of the above provisions; on the contrary, it accepted 
all the change orders as written. In view of the fact that the time 
originally specified for delivery of items 1 and 2, which made up the 
greater part of the material actually furnished under the contract, had 
all but expired at the date of the first change order, it is to be presumed 
that the costs of preparation for performance had by then been sub- 
stantially ascertained, if not already actually incurred. The failure 
at that point to request a price adjustment may have been due to a 
misunderstanding by the contractor of its contractual rights or to an 
erroneous assumption that the two contracts would be renegotiated on 
an overall basis. Whatever the reason, its failure to take advantage 
of the remedy plainly provided for it in the contract constitutes an 
effective legal bar to the present claim, which is, in substance, for in- 
creased unit prices because of additional costs resulting from the 
changes made. 

It is further contended that the contractor is entitled to relief under 
sections 17 and 20 of the Contract Settlement Act of July 1, 1944, 58 
Stat. 665, 668. This Office is without jurisdiction to grant relief under 
said act, its functions being narrowly restricted by section 16 thereof, 
58 Stat. 664. 

Reference is also made to renegotiation agreements entered into be- 
tween the contractor and the United States under the Renegotiation 
Acts of 1942, 56 Stat. 245, and 1943, 57 Stat. 564. With respect thereto, 
this Office is also without jurisdiction under those acts, but it has been 
uniformly held that such agreements cannot affect the determination 
by this Office of the propriety of payment of amounts claimed to be 
due under fixed price contracts. 

Upon the whole record presented, it is concluded that there is no 
legal basis for a determination by this Office that the Government is 
indebted to the contractor under contract No. N-140s-70154A for any 
amount in excess of the contract prices; accordingly, no offset may 
properly be allowed against the indebtedness of the contractor for 
refund of excess profits as provided for by contract No. N-140s- 
71668A. 
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Enlistment Allowance and Reenlistment Bonus—Effect of 
the Career Compensation Act of 1949 


In view of the provision in the act of August 22, 1912, as amended, that enlisted 
men of the Navy and Marine Corps who extend their enlistments thereunder shall 
be entitled to the same pay and allowances as though regularly discharged and 
reenlisted immediately upon expiration of their term of enlistment, such an 
extension of an enlistment must be considered as an enlistment under section 
207 (a) of the Career Compensation Act of 1949 restricting the payment of 
reenlistment bonuses to not more than four enlistments entered into after the 
effective date thereof. 


The term “such service” as used in section 207 (b) of the Career Compensation 
Act of 1949, providing that for the purpose of payment of a reenlistment bonus 
an enlistment in one of the Regular services following compulsory or voluntary 
active duty in such service shall be considered a reenlistment, refers to the service 
from which an enlisted man was last discharged and, therefore, an enlistment 
in the Regular Marine Corps within three months from date of discharge from 
the Regular Navy may not be considered a reenlistment so as to entitle an 
enlisted man to a reenlistment bonus, the Navy and Marine Corps being separate 
and distinct services. 


A member of a Reserve component of the uniformed services who enlists in the 
Regular service within three months from the date of discharge from a Reserve 
component, but more than three months after the date of his release from 
extended active duty of one year or more, is not entitled to a reenlistment bonus 
under section 207 of the Career Compensation Act of 1949. 


In view of section 207 (c) of the Career Compensation Act of 1949 applying only 
to enlisted members of the uniformed services who, prior to the expiration of 
their reenlistment period, extend their reenlistment to one of the longer enlist- 
ment periods authorized in section 207 (a)—time served in the original reenlist- 
ment to be credited on the amended enlistment—the combined service in the 
original reenlistment plus an extension such as contemplated under section 
207 (c) would not in any case exceed a total of six years for which the sum of 
$20 is payable for each year of an extension of a reenlistment. 


The reenlistment benefits authorized by section 207 (c) of the Career Compensa- 
tion Act of 1949 to be paid to enlisted members of the uniformed services who 
extend their reenlistments prior to the expiration theréof are not limited to 
persons who previously have received a reenlistment bonus under section 207 (a). 


The extension of an original enlistment or a reenlistment by Navy and Marine 
Corps personnel, under the provisions of the act of August 22, 1912, as amended, 
should be considered as a new enlistment for pay purposes and, therefore, a 
reenlistment bonus would be payable under section 207 (a) of the Career Com- 
pensation Act of 1949 provided such extension is for two, three, or four years, 
but not for an extension of only one year; nor may payment of a reenlistment 
bonus be made under section 207 (c) of the 1949 act for additional time covered 
by a one-year extension of an original enlistment. 

In view of the act of August 22, 1912, as amended, providing that enlisted men 
of the Navy and Marine Corps who extend their enlistments thereunder shall be 
entitled to and shall receive the same pay and allowances as though regularly 
discharged and reenlisted, a member of the Navy or Marine Corps who enlisted or 
reenlisted prior to the date of enactment of the Career Compensation Act of 
1949 is entitled under section 207 (d) thereof, upon a subsequent extension of 
such enlistment, to an enlistment allowance in the amount and under the pro- 
visions of law in effect immediately prior to the date of enactment of the 1949 act. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
September 19, 1950: 


Reference is made to your letter of March 10, 1950, wherein you 
request decision on several questions presented in a letter from the 
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Commandant of the Marine Corps, enclosed therewith, relative to the 
proper application of the provisions of section 207 of the Career 
Compensation Act of 1949, Public Law 351, approved October 12, 1949, 
which was made effective as of October 1, 1949. 

The said section 207 of the Career Compensation Act of 1949, 63 
Stat. 811, 812, reads as follows: 


Sec. 207. (a) Members of the uniformed services who enlist under the condi- 
tions set forth in subsection (b) of this section within three months from the 
date of their discharge or separation, or within such lesser period of time as the 
Secretary concerned may determine from time to time, shall be paid a lump sum 
reenlistment bonus of $40, $90, $160, $250, or $360 upon enlistment for a period 
of two, three, four, five, or six years, respectively ; and, upon enlistment for an 
unspecified period of time amounting to more than six years a lump sum reenlist- 
ment bonus of $360 shall be paid, and, upon the completion of six years’ enlisted 
service in such enlistment, for each year thereafter a lump sum payment of $60 
shall be made, subject to the limitation that the total amount paid shall not 
exceed $1,440. No reenlistment bonus shall be paid for more than four enlist- 
ments entered into after the effective date of this section: Provided, That the 
bonus to be paid in the case of a person reenlisting for a period which would 
extend the length of his active Federal service beyond thirty years shall be com- 
puted as if said reenlistment were for the minimum number of years necessary 
to permit such person to complete thirty years’ active Federal service. 

(b) For the purpose of payment of the reenlistment bonus authorized by 
subsection (a) of this section, enlistment in one of the Regular services following 
(1) compulsory or voluntary active duty in such service, or (2) extended active 
duty of one year or more in a Reserve component of such service, shall be 
considered a reenlistment. 

(c) Enlisted persons of the uniformed services, who, prior to expiration of 
the period for which they have reenlisted, extend their reenlistment to any one 
of the longer enlistment periods mentioned in subsection (a) of this section, 
shall be paid the sum of $20 for each year of such extension subject to the limita- 
tions contained in subsection (a) of this section. 

(d) Notwithstanding the provisions of subsection (a) of this section, a mem- 
ber of the uniformed services who reenlists within three months after being 
discharged from the enlistment entered into prior to the date of enactment of 
this Act, or who reenlists within three months after being relieved from active 
service as a commissioned officer or warrant officer under appointment made 
prior to the date of enactment of this Act if such commissioned or warrant service 
immediately followed enlisted service, shall be entitled to receive either (1) enlist- 
ment allowances in the amount and under the provisions of law in effect imme- 
diately prior to the date of enactment of this Act, or (2) reenlistment bonus in 
the amount and under the provisions of this section, whichever is the greater 
amount: Provided, That the enlistment allowance payable under (1) hereunder 
shall in no event exceed $300. 

(e) The Secretary concerned shall prescribe regulations for the administra- 
tion of this section in his department. 


The first question presented is whether an extension of an enlistment 
under the provisions of the act of August 22, 1912, 37 Stat. 331, as 
amended, 34 U.S. C. 184, constitutes an enlistment within the meaning 
of the provision in section 207 (a) of the 1949 act, supra, that “No 
reenlistment bonus shall be paid for more than four enlistments 
entered into after the effective date of this section.” 

The said act of August 22, 1912, as amended, provides as follows: 

The term of enlistment of any enlisted man in the Navy and Marine Corps, 


including enlistment for minority, may, by his voluntary written agreement, 
under such regulations as may be prescribed by the Secretary of the Navy with 
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the approval of the President, be extended for a period of either one, two, three, 
or four full years from the date of expiration of the then existing term of enlist- 
ment, and subsequent to said date such enlisted men as ewtend the term of enlist- 
ment as authorized in this section shall be entitled to and shall receive the same 
pay and allowances in all respects as though regularly discharged and reenlisted 
immediately upon expiration of their term of enlistment, and such extension shall 
not operate to deprive them upon discharge at the termination thereof of any 
right, privilege, or benefit to which they would be entitled at the expiration of 
the former term of enlistment. (Italics supplied.) 

In view of the specific provision in the 1912 act to the effect that en- 
listed men of the Navy and Marine Corps who extend their enlistments 
under its provisions shall be entitled to and shall receive the same 
pay and allowances in all respects as though regularly discharged and 
reenlisted immediately upon expiration of their term of enlistment, 
the conclusion seems required that such an extension must be con- 
sidered as an enlistment within the purview of the provision in section 
207 (a) of the 1949 act referred to in the first question. Accordingly 
the said question is answered in the affirmative. 

The second question is whether an enlistment in the Regular Marine 
Corps within three months from date of discharge from the Regular 
Navy is to be considered a reenlistment for the purpose of entitlement 
to the reenlistment bonus. 

It will be noted that section 207 (b) of the 1949 act, supra, provides 
that for the purpose of payment of the reenlistment bonus, an enlist- 
ment in one of the Regular services following compulsory or voluntary 
active duty in “such service,” or extended active duty of one year or 
more in a Reserve component of “such service,” shall be considered a 
reenlistment. It is not apparent how the term “such service” could 
be considered as referring to anything but the service from which the 
enlisted man had last been discharged. And while both the Navy 
and Marine Corps are a part of the Naval Establishment (see 5 U. S. C. 
421g), they are separate and distinct services. Cf. section 102 (a) 
of the Career Compensation Act of 1949, 63 Stat. 804. Accordingly, 
the second question is answered in the negative. 

The third question is whether the reenlistment bonus is payable on 
enlistment in the regular service within three months from date of 
discharge from the reserve component notwithstanding the fact that 
the date of release from extended active duty of one year or more 
was more than three months prior to such enlistment. 

A similar question was considered in decision of November 7, 1946, 
26 Comp. Gen. 307, involving the enlistment allowance provisions con- 
tained in section 10 of the Pay Readjustment Act of 1942, 56 Stat. 363, 
as amended, and it was stated (beginning at the bottom of page 311)— 

With respect to the case outlined in paragraph 7 (b), it appears that the man 


there involved did not enlist within three months from the date of his release from 
active duty and since the statute may not be regarded as contemplating an 
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enlistment within three months after discharge while in an inactive duty status 
where such enlistment is more than three months after release from active duty, 
but is more reasonably to be viewed as contemplating in such cases an enlistment 
or reenlistment in the regular service within three months after release from 
active duty in a reserve component, the man in question is not entitled to any 


enlistment allowance. * * * 


The same rule is for application here and, hence, the third question 
is answered in the negative. 

The fourth question is whether, under the provisions of section 
207 (c) of the 1949 act, supra, the sum of $20 for each year of an 
extension of a reenlistment is payable for a maximum of six years 
notwithstanding the fact that the total number of years for which re- 
enlisted plus the number of years of the extension exceeds the six 
years’ limitation contained in section 207 (a). 

It will be noted that section 207 (c) refers only to enlisted persons 
who, prior to the expiration of the period for which they reenlisted, 
extend their reenlistment “to any one of the longer enlistment periods 
mentioned in subsection (a).” Such language would not appear to 
contemplate an extension of a reenlistment such as is authorized by the 
act of August 22, 1912, as amended, supra, for Navy and Marine Corps 
personnel, but rather would seem to refer to what, in effect, would be 
an amendment of the reenlistment contract to change the term of 
service thereunder from a shorter period to one of the longer periods 
referred to in section 207 (a), the time served in the original reenlist- 
ment period to be credited on the amended enlistment period. Cf. 26 
Comp. Gen. 83, 86, answer to question (a). Hence, there would be no 
case where the combined service in the original reenlistment plus an 
extension such as that contemplated by section 207 (c) would exceed 
a total of six years, it not appearing that the statute was intended to 
mean that any such extension could be for an unspecified period of time. 
The fourth question is answered accordingly. 

The fifth question is whether the benefits of section 207 (c) are 
contingent upon the enlisted person first having received a reenlist- 
ment bonus under the provisions of section 207 (a). 

Since the act of August 22, 1912, supra, expressly requires that any 
extension of enlistment made thereunder be treated as a reenlistment— 
rather than an extension of enlistment—for pay and allowance pur- 
poses, it does not appear that personnel of the Navy and Marine Corps 
would be entitled to payment under section 207 (c) for any exten- 
sion of enlistment made under the 1912 act. However, if the exten- 
sion under the said 1912 act should be for two, three, or four years, 
then reenlistment bonus would be payable under section 207 (a) just 
as though the extension had been a reenlistment for a like period. 
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Thus, insofar as Navy and Marine Corps personnel are concerned, 
it is not apparent that an answer to the fifth question is necessary. 
However, it may be observed that there appears to be nothing in 
section 207 (c) which must be considered as limiting the payments 
authorized thereby to the cases of persons who previously have 
received a reenlistment bonus under section 207 (a). 

The sixth question is whether, in view of the provisions of the act 
of August 22, 1912, as amended, supra, the sum of $20 for each year 
of an extension may be paid on an extension of an original enlistment. 

Insofar as Navy and Marine Corps personnel are concerned, it 
would appear that in any case where an original enlistment or a re- 
enlistment is extended in accordance with the provisions of the 1912 
act, such extension generally should be considered as a new enlist- 
nent for pay and allowance purposes and, hence, if such extension 
were for two, three, or four years, then reenlistment bonus would be 
payable under section 207 (a). However, if the extension under the 
1912 act should be for one year only, no amount could be paid for the 
additional time covered by such extension under the terms of section 
207 (a) since the minimum definite enlistment period specified in 
section 207 (a) is two years. And, in suck a case, involving a one- 
year extension of an original enlistment, no payment could be made 
under section 207 (c) for the reason set forth above in connection 
with the fifth question and for the additional reason that section 207 
(c) expressly provides for payment only upon extension o* “reenlist- 
ment.” The sixth question is answered accordingly. 

In view of the answers to the preceding questions, particularly the 
fourth and sixth questions, no answer to the seventh question is 
necessary. 

The eighth question is whether a member who enlisted or reenlisted 
prior to October 12, 1949—the date of enactment of the Career Com- 
pensation Act of 1949—is, upon a subsequent extension of such en- 
listment, entitled to an enlistment allowance in the amount and under 
the provisions of law in effect immediately prior to the date of enact- 
ment of the 1949 act provided for in section 207 (d) thereof. 

Assuming that reference is had to an extension of an enlistment 
under the provisions of the act of August 22, 1912, as amended, supra, 
the eighth question is answered in the affirmative in view of the express 
provision in the said 1912 act to the effect that enlisted men who extend 
their enlistments thereunder shall be entitled to and shall receive the 
same pay and allowances in all respects as though regularly discharged 
and reenlisted. 

The affirmative answer to the foregoing question makes an answer 
to the ninth question unnecessary. 
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Your final question is as follows: 


Enlisted members who have reenlisted or whose extensions of their enlist- 
ments became effective during the period October 1, 1949, and October 11, 1949, 
have been paid enlistment allowance in accordance with laws in effect prior to 
October 12, 1949; i. e., the laws cited in paragraphs 2 and 3 of this request. A 
decision is therefore requested whether such otherwise proper payments of en- 
listment allowance as may have been made will be permitted to stand, or whether 
such payments must be adjusted to conform to the reenlistment bonus provided 
by section 207 of the Career Compensation Act of 1949. * * 

In the absence of more detailed information as to the particular 
payments involved and the manner in which they may be in conflict 
with the provisions of the said Career Compensation Act of 1949, 
no unequivocal answer may be given to this question. However, it 
may be stated that, as a general rule, this Office would not be inclined 
to take exception to any enlistment allowance payments which were 
proper and legal when made. C/. 22 Comp. Gen. 548, referred to in 
the letter from the Commandant of the Marine Corps. 


[B-97600] 


Compensation—Discharges, Suspensions, Etc.—dAct . of 
June 10, 1948 


Under section 6 (b) (1) of the act of August 24, 1912, as added by the act of 
June 10, 1948, fixing the rate of compensation to be paid an employee for a period 
of unjustified suspension or separation at the rate received on the date of such 
removal or suspension, an employee erroneously separated from the service and 
later reinstated is entitled to be paid compensation for the period of removal at 
the rate fixed by law or regulation for the position occupied on the date of 
separation, even though the employee was in a non-pay status on that date. 


Comptroller General Warren to the Administrator of Veterans 
Affairs, September 21, 1950: 


Reference is made to your letter of August 18, 1950. transmitting 
a pay roll voucher in favor of Mrs. Dora F. Weathersby for the period 
June 24 through July 31, 1950, and requesting decision as, to the 
propriety of payment thereof under the provisions of the act of June 
10, 1948, Public Law 623, 62 Stat. 354-356, in the circumstances here- 
inafter set forth. 

It is stated that Mrs. Weathersby was separated from the service 
for inefficiency (unsatisfactory efficiency rating) on June 23, 1950. 
Following an appeal of an unsatisfactory efficiency rating the Board of 
Review raised the rating to “Fair” and the employee was restored to 
duty on August 1, 1950. The employee’s last day on duty was Feb- 
ruary 15, 1950, and she was carried in a pay status (advanced sick and 
annual leave) at her own request because of sickness from February 16, 
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1950, to May 5, 1950, at 12:15 p.m. She was placed in a leave-without- 
pay status effective at 1 p. m., May 5, 1950, on account of termination of 
advanced sick and annual leave, and she was removed from such status 
at close of business on June 23, 1950, because of removal from the rolls 
of the Veterans Administration for unsatisfactory service. 

In your letter it is further stated that the leave-without-pay status, 
May 5 to June 23, 1950, was granted at the employee’s own request, 
and was not at adininistrative direction. Your doubt in the matter 
arises from the fact that, on the date finally separated, the employee 
was not in receipt of any compensation. Section 6 (b) (1) of the act 
of June 10, 1948, Public Law 623, 62 Stat. 355, provides: 

Any person removed or suspended without pay under subsection (a) who, after 
filing a written answer to the charges as provided uuder such subsection or after 
any further appeal to proper authority after receipt of an adverse decision on the 
answer, is reinstated or restored to duty on the ground that such removal or 
suspension was unjustified or unwarranted, shall be paid compensation at the 
rate received on the date of such removal or suspension, for the period for which 
he received no compensation with respect to the position frum which he was 
removed or suspended, less any amounts earned by him through other employ- 
ment during such period, and shall for all purposes except the accumulation of 
leave be deemed to have rendered service during such period. A decision with 
respect to any appeal to proper authority under this paragraph shall be made 
at the earliest practicable date. 

The quoted section fixes the rate of compensation for the period 
of unjustified suspension or separation “at the rate received on the 
date of such removal or suspension,” which language, if literally con- 
strued, would lead to the conclusion that, as the employee in a leave- 
without-pay status did not receive any compensation on the date of 
removal or suspension, no compensation could be paid for the period 
of removal or suspension. However, such a conclusion would be incon- 
sistent with the provision in the said section that, for all purposes 
except the accumulation of leave, the employee “shall be deemed to 
have rendered service during such period.” It is the evident intent of 
the Congress that the employee be paid for the period of unjustified 
removal or suspension, the only question being the rate of compensa- 
tion to be used. The only lawful rate is the rate of compensation 
fixed by law or regulation for the position occupied by the claimant 
and in effect on the date of separation on suspension, notwithstanding 
the employee may have been in a non-pay status on that date. Cf. 25 
Comp. Gen. 169; 28 id. 333, 336. It appears from the copies of the 
personnel records enclosed by you that the employee involved occupied 
a position in GS-4 at the salary rate of $3,035 per annum, and, accord- 
ingly, the pay roll voucher, if otherwise correctly computed at that 
rate, may be paid. 
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[B-97842} 


Leaves of Absence—Accrual—Period of Annual Leave 
Prior to Leave Without Pay—Restoration to Pay Status 

A temporary employee who, upon exhausting his annual leave, was placed in a 
non-pay status and later restored to a pay status incident to the furnishing of 
travel from his place of employment to his place of residence may be regarded as 
returned to duty for such period of travel, within the contemplation of section 
30.402 (a) of the Annual and Sick Leave Regulations, so as to be entitled to 
credit for leave accrued during the period of annual leave. 

Comptroller General Warren to N. A. Olmstead, Department of 
Agriculture, September 22, 1950: 


Reference is made to your letter of September 1, 1950, file T, request- 
ing a decision as to the propriety of certifying for payment a voucher 
transmitted therewith in favor of Dr. Tiny S. Thompson for an amount 
claimed as leave on leave for the period October 18 through November 
17, 1949, under the facts and circumstances hereinafter set forth. 

It appears from the information contained in your letter that Dr. 
Thompson’s original appointment, effective October 8, 1947, was to 
terminate not later than October 7, 1948; that thereafter the said ap- 
pointment was extended for a period not later than October 7, 1949, 
and, finally, that the said appointment again was extended to terminate 
at a date not later than October 7, 1950. It is stated that Dr. Thompson 
earned leave as a temporary employee at the rate of 214 days per month 
and that at the time his duty ceased a month of service for leave accrual 
purposes commenced on the 18th day of the month and ended on the 
17th day of the succeeding month. Further, it is stated that Dr. 
Thompson’s last day of actual work was October 17, 1949; that he was 
carried in an annual leave status from October 18 through one hour on 
November 18, 1949, at which time the annual leave to his credit as of 
October 17, 1949, was exhausted and that thereafter he was carried in 
a leave without pay status until November 22, 1949, when he was re- 
stored to a pay status incident to his being furnished transportation 
from the place of employment in Mexico City, Mexico, to his residence 
in the United States, in accordance with the authority contained in 
section 7 of the act of August 2, 1946, 60 Stat. 808, 5 U. S. C. 73b-3. 

Your doubt in the matter is stated to be whether, under the circum- 
stances, there was a return to duty by Dr. Thompson within the con- 
templation of section 30.402 of the Annual and Sick Leave Regulations, 
Part Z1-356, Federal Personnel Manual, such as would justify the 
conclusion that leave accrued to his credit during the period (October 
18 through November 17, 1949) he was on annual leave following his 
last workday. 
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While the precise character of Dr. Thompson’s employment during 
the period in question is not entirely clear from the information pre- 
sented in your letter, it is assumed for the purposes of this decision 
that at all times during the period in question Dr. Thompson’s em- 
ployment was temporary within the meaning of the said Annual and 
Sick Leave Regulations. 

Section 30.402 (a) of the said regulations is as follows: 

Effective July 1, 1946, leave shall accrue to an employee while in a leave- 
with-pay status, provided he returns to duty, or provided that failure to return 
to duty is due to death, disability (evidence of which shall be supported by an 
acceptable medical certificate), retirement for disability, reduction in force, or 
termination by displacement order of the Civil Service Commission. 

Under the above-quoted regulations an employee is entitled to a 
credit of leave on leave, provided there is a return to duty. In Dr. 
Thompson’s case there was a bona fide return to a duty and pay status 
for the period of time consumed in return travel from Mexico City 
to his place of residence in the United States. The fact that no fur- 
ther duty was performed by Dr. Thompson after such period of 
travel is not significant. Therefore, no reason is apparent why he 
should not be regarded as having accrued leave as a temporary em- 
ployee—if that were his status—during the leave month commencing 
October 18 and ending November 17, 1949. 

Accordingly, the voucher, which is returned herewith, may be 
certified for payment, if otherwise correct. 


[B-97722] 


Federal Buildings as Including Leased Buildings—Opera- 
tion of Concession Stands by Blind Persons 

The term “Federal building” as used in the act of June 20, 1936, as amended, 
authorizing the operation of concession stands by blind persons in Federal 
and other buildings in the United States, may be regarded as including buildings 
leased by the United States as well as those owned by the United States, so 


that space in leased post office quarters may be used for such purposes, provided 
the lessor agrees to such usage. 


Comptroller General Warren to the Postmaster General, September 
25, 1950: 


I have your letter of August 28, 1950, requesting a decision as to 
whether your Department has authority to permit the use of space in 
leased post office quarters for the operation of concession stands by 
blind persons, assuming that the lessor agrees to such usage. 
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The act of June 20, 1936, 49 Stat. 1559, as amended (20 U.S. C. 107- 
107f), referred to in your letter, provides in part: 


§ 107. Operation of vending stand authorized. 

For the purpose of providing blind persons with remunerative employment, en- 
larging the economic opportunities of the blind, and stimulating the blind to 
greater efforts in striving to make themselves self-supporting blind persons 
licensed under the provisions of sections 107-107f of this title shall be authorized 
to operate vending stands in any Federal building where, in the discretion of 
the head of the department or agency in charge of the maintenance of the build- 
ing, such vending stands may be properly and satisfactorily operated by blind 
persons. 

§ 107a. Surveys by Federal Security Administrator; designating State licens- 
ing agencies; qualifications for license; preferences; selection of locations. 

(a) The Federal Security Administrator shall— 

(1) Make surveys of concession-stand opportunities for blind persons in Fed- 
eral and other buildings in the United States; 


(3) Make available to the public, and especially to persons and organizations 
engaged in work for the blind, information obtained as a result of such surveys; 

(4) Designate as provided in section 107 (b) of this title the State commission 
for the blind in each State, or, in any State in which there is no such commission 
some other public agency to issue licenses to blind persons who are citizens of 
the United States and at least twenty-one years of age for the operating of vend- 
ing stands in Federal and other buildings in such State for the vending of news- 
papers, periodicals, confections, tobacco products, and such other articles as may 
be approved for each building by the custodian thereof and the State licensing 
agency; * * * 

Neither the provisions of the act of June 20, 1936, nor its legislative 
history discloses whether the term “Federal building” was intended to 
cover privately owned property leased, or otherwise controlled, by 
the Government. However, the primary purpose of the said act of 
June 20, 1936, as indicated by its language and its legislative history, 
is to provide employment opportunities for blind persons and, for 
such purpose, the Federal Security Administrator is authorized to 
make surveys of concession-stand opportunities for blind persons “in 
Federal and other buildings in the United States” and to designate a 
State agency in each State to issue licenses to blind persons for operat- 
ing vending stands “in Federal and other buildings in such State.” 

In view of the foregoing, it is believed that the term “Federal build- 
ing” as used in the said act of June 20, 1936, properly may be regarded 
as including buildings leased by the United States as well as those 
owned by it. Accordingly, the question presented in your letter is 
answered in the affirmative. 
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[B-93680] 


Pay and Allowances—Savings Provisions of the Career Com- 
pensation Act of 1949—Reduction in Grade and Subsequent 
Promotion 


A member of the uniformed services otherwise entitled to the saved total com- 
pensation benetits of section 515 ‘b) of the Career Compensation Act of 1949, 
who is reduced in grade or rating by administrative action or sentence of court 
martial, may continue to received saved total compensation computed on the 
basis of the pay and allowances applicable to the reduced grade or rating under 
the laws in effect prior to the effective date of the 1949 act; however, a subse- 
quent promotion would not entitle such member to increased saved total com- 
pensation of tue higher grade or rating. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
September 26, 1950: 


Reference is made to your letter of March 7, 1950, requesting deci- 
sion on certain questions concerning the saved “total compensation” 
to which members of the uniformed services who are reduced in grade 
or rating by administrative action or a sentence of court martial! are 
entitled under section 515 of the Career Compensation Act of 1949. 
The questions presented are as follows: 


(1) If a member who is entitled to saved pay under the provisions of the 
Career Compensation Act of 1949 is reduced in rating or grade, does such mem- 
ber’s entitlement to such saved pay or to any part thereof continue after the 
effective date of the reduction? If so, in what manner would such saved pay be 
computed? 

(2) If it is your decision that entitlement to saved pay continues after reduc- 
tion in rating or grade, in what manner would such saved pay be affected by a 
promotion to the rating or grade previously held or to a rating or grade not 
higher than that from which reduced? 


The savings provision in section 515 (b) of the Career Compensa- 
tion Act of 1949, Public Law 351, approved October 12, 1949, 63 Stat. 
831, provides in part as follows: 


Any member who, on the effective date of this Act, is serving as an enlistment 
contracted prior to the date of enactment of this Act, or any member whose 
enlistment terminated in the period between the date of enactment and the 
effective date of this Act, both dates inclusive, and who has entered into a new 
enlistment within one month of such termination shall not, prior to the expira- 
tion of the enlistment or reenlistment described above, or July 1, 1952, whichever 
is earlier, suffer any reduction by reason of this Act in the total compensation 
which he is entitled to receive under any provision of law in effect on the day 
immediately preceding the effective date of this Act: Provided, That for the 
purposes of this subsection, unless otherwise provided, the computation of such 
total compensation shall not include travel and transportation allowances, per 
diem and station allowances, pay of court stenographers of the Army and Air 
Force, enlistment allowance, or reenlistment bonuses, and following that date 
which is the last day of the sixth calendar month following the month in which 
this Act is enacted, shall not include the contribution by the Government under 
the provisions of the Servicemen’s Dependents Allowance Act of 1942, as amended, 
to monthly family allowance (1) for a father or mother dependent for substan- 
tial support or (2) for a father or mother dependent for chief support when 
a monthly allowance is authorized for a wife or child of such member or (3) 
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for a brother or sister dependent for chief or substantial support, but shall include 
other contributions by the Government under the Servicemen’s Dependents 
Allowance Act of 1942, as amended: Provided further, That, notwithstanding 
the provisions of the preceding proviso, in the case of any member who, on the 
effective date of this Act, is serving in an enlistment or reenlistment which was 
contracted prior to July 1, 1946, such member shal] not, prior to the expiration 
of such enlistment or reenlistment or July 1, 1952, whichever is earlier, suffer 
any reduction by reason of this Act in the total compensation which he is en- 
titled to receive under any provision of law in effect on the day immediately 
preceding the effective date of this Act, the computation of such total com- 
pensation, for the purpose of this proviso only, not to include travel and trans- 
portation allowances, per diem and station allowances, pay of court stenographers 
of the Army and Air Force, enlistment allowance, or reenlistment bonuses, but 
shall include all contributions by the Government under the Servicemen’s De- 
pendents Allowance Act of 1942, as amended: Provided further, That (1) the 
provisions of this subsection shall cease to apply to such member whenever he 
shall become entitled to receive total compensation under the provisions of 
this Act in excess of the amount of such total compensation to which he was 
entitled on the day preceding the effective date of this Act; and (2) the provi- 
sions of this subsection shall cease to apply to any part of such total compensa- 
tion upon the failure of such member or his dependent or dependents to qualify 
therefor or to be entitled thereto. * * 


The savings provision in section 515 (b), swpra (which, insofar as 
here material, is similar to the savings provision in subsection (a) of 
section 515, 63 Stat. 831), saves a member otherwise entitled to its 
benefits from any reduction “by reason of this Act” in the total com- 
pensation, as defined therein, which he is entitled to receive under any 
provision of law in effect on September 30, 1949. It is apparent that 
a reduction in total compensation by reason of a reduction in grade 
or rating as a result of administrative action or sentence of a court 
martial is not a reduction in total compensation “by reason of this 
Act” and, consequently, the said savings provision does not operate 
to entitle such a member to continue to receive the saved total com- 
pensation to which he was entitled prior to the effective date of the 
reduction in grade or rating. Moreover, the third proviso in subsec- 
tion (b), supra, was inserted therein to make it clear that the savings 
provision in subsection (b) would cease to apply to “any part” of a 
member’s saved “total compensation” upon his failure (or that of his 
dependent or dependents) to qualify therefor or to be entitled thereto. 
However, the real question involved appears to be whether a mem- 
ber’s failure to qualify for the total compensation of the particular 
grade or rating which he held on September 30, 1949, would wholly 
terminate his right to receive any further benefits of the said savings 
provision and, if not, whether the said savings provision may be 
applied to the “total compensation” of the reduced grade or rating. 

In decision of November 30, 1949, 29 Comp. Gen. 238, it was con- 
cluded that under the said savings provision in section 515 (b) an 
enlisted member promoted to a higher grade after the effective date 
of the act (the pay and allowances of the higher grade under the new 
law being less than the “total compensation” received in the lower 
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grade under prior law) may continue to be paid the “total compensa- 
tion” received in the lower grade, provided he continues to qualify 
therefor. Also, in decision of November 30, 1949, 29 Comp. Gen. 241, 
253 (the 11th question), it was held that members of the uniformed 
services are not precluded from the benefits of the savings provision 
of section 515 (b) merely because they were in a nonpay status on the 
day immediately preceding the effective date of the act. It was peinted 
out in the said decision that the statute does not say the total com- 
pensation the member was entitled to receive for that preceding day 
but, more broadly, the total compensation he was entitled to receive 
“under any provision of law in effect” on that day. 

The third proviso in section 515 (b) clearly contemplates that a 
member receiving saved total compensation might thereafter fail to 
qualify for a part of such total compensation but such failure to 
qualify for a part of the saved total compensation will not necessarily 
terminate his right to saved total compensation unless, of course, the 
total compensation under the prior laws falls below the pay and allow- 
ances to which he would be entitled under the new act. While the 
legislative history éf the act indicates that the said third proviso had 
reference to the usual situation of the failure of a member to qualify 
for certain items of pay and allowances (such as flying pay, sea and 
foreign shore duty pay, increased rental and subsistence allowances on 
account of dependents, etc.), there appears to be no substantial reason 
to believe that the Congress intended to permanently deprive a member 
of the benefits of such savings provision merely because he failed to 
qualify for a part of the total compensation to which he was entitled on 
September 30, 1949, by reason of a reduction in grade or rating there- 
after. In that connection, it seems apparent that the primary purpose 
of section 515 (b) was to permit members otherwise entitled to its bene- 
fits to continue to receive the benefits of the Servicemen’s Dependents 
Allowance Act of 1942, 56 Stat. 381, as amended, in addition to the 
pay and allowances under the prior law, and a strict or narrow decision 
in the present matter would have the effect, in most cases, of depriving 
members and their dependents of the benefits of the family allowance 
statute. After carefully considering the entire matter, it is concluded 
that a member otherwise entitled to the benefits of section 515 (b) who 
is reduced in grade or rating by administrative action or sentence of 
court martial in effect merely fails to qualify for that part of his saved 
total compensation representing the difference in pay, etc., between 
the two grades and, hence, is entitled to receive saved total compensa- 
tion computed on the basis of the pay and allowances applicable to 
the reduced grade or rating under the laws in effect on September 30, 
1949, in addition to the benefits of the Servicemen’s Dependents Allow- 
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ance Act of 1942, as amended. However, in the event such a member 
subsequently is promoted he would not be entitled to increased saved 
total compensation of the higher grade or rating, it having been held 
that once a member fails to qualify for some part of saved total com- 
pensation, the part for which he fails to qualify may not be restored 
upon his subsequent requalification. 29 Comp. Gen. 352. 


[B-68407] 


Leases—Repairs and Improvements—Limitation 


Where a lease entered into by the Government for a term of less than a year was 
renewed for the following fiscal year, the net rental for the first year of the 
rental term, as distinguished from the original term, is for consideration in the 
computation of the amount that may be paid under the 25 per centum alteration 
and improvements limitstion provision of section 322 of the Economy Act of 
June 30, 1932, as amended, as the Government’s proportionate cost of alterations 
made by the lessor to the leased premises. 

Comptroller General Warren to M. D. Lewis, National Mediation 


Board, September 27, 1950: 


Reference is made to your letter of September 18, 1950, transmitting 
a voucher with related papers stated in favor of the Sodak Company 
in the amount of $3,021.19, as the proportionate cost of alterations 
made by the lessor in rooms 414425, inclusive, and 1425 and 1426, 
in the 39 South La Salle Building, Chicago, Illinois, leased to the 
Government under lease No. MBrab-119, dated August 12, 1949, 
and requesting a decision as to whether you properly may certify the 
voucher for payment in the amount stated. 

As indicated in your letter, there was previously submitted another 
voucher in the amount of $3,747.97, as the Government’s proportionate 
cost of the involved alterations, which voucher was the subject of 
decision of January 12, 1950, B-68407, reported in 29 Comp. Gen. 299. 
The pertinent provisions of the lease are set forth in the referred-to 
decision and will not be repeated here. Insofar as here material, the 
decision of January 12, 1950, held that in view of the 25 per centum 
limitation of section 322 of the Economy Act of June 30, 1932, 47 Stat. 
412, as amended by the act of March 3, 1933, 47 Stat. 1517, not more 
than 25 per centum of the net rental for the original term (October 15, 
1949, to June 30, 1950) could be expended for alterations, improve- 
ments, and repairs to the leased premises. Since there was nothing 
of record indicating that the lease had been renewed for the fiscal year 
beginning July 1, 1950, and since the amount claimed on the original 
voucher was in excess of 25 per centum of the net rental for the origi- 
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nal term, you were advised that certification of that voucher in an 
amount in excess of $2.135.96 was not authorized. 

Concerning the propriety of certifying the present voucher for 
payment, it is stated in your letter that you are still doubtful as to 
the legality of the payment of 25 per centum of the net rental for the 
first year of the rental term, as distinguished from the original term 
which, in this instance, was iess than one year. In that connection, 
it appears that the original lease now has been renewed for the fiscal 
year beginning July 1, 1959. In the circumstances, the net “rental 
for the first year of the rental term,” that is to say, from October 15, 
1949, to October 14, 1950, properly is for consideration in computing 
the amount that may be paid as reimbursement for the cost of altera- 
tions made by the lessor. 20 Comp. Gen. 30; 29 id. 299, supra. There- 
fore, since the record shows that the net annual rental was $12,084.74, 
an expenditure of $3,021.19 for alterations is authorized. 

Accordingly, the voucher in the amount of $3,021.19 which is re- 
turned herewith may be certified for payment if otherwise free from 
objection. 


[B-97378] 


Traveling Expenses—Travel by Privately Owned Airplane 


In view of section 4 of the Travel Expense Act of 1949, authorizing the reimburse- 
ment of Government employees upon a commuted basis for the use of privately 
owned airplanes in the performance of official travel, an employee may not be 
paid a rental charge for the use of his own airplane on official business at a 
rate comparable with charges made by commercial operators for that mode of 
transportation, as such a rate would include compensation for a pilot and, there- 
fore, would result in extra compensation for the employee. 


Comptroller General Warren to Robert E. McNellis, Department 
of Commerce, September 27, 1950: 


Reference is made to your letter of August 7, 1950, transmitting a 
voucher, stated to be typical of three similar cases pending before 
the Bureau [of the Census], for $255 in favor of Roy H. Smith, a 
census enumerator, representing the rental charged for use of his 
privately owned airplane in connection with the performance of his 
official duties, and requesting a decision as to whether under the cir- 
cumstances hereinafter related the said voucher properly may be certi- 
fied for payment. The pertinent facts with respect to the voucher 


appear to be set forth in the third and fourth paragraphs of your 
letter, as foliows: 


The territorial supervisor of the 17th Decennial Census for the Territory 
of Alaska has informed the Bureau of the Census that the use of personally- 
owned airplanes by Census enumerators was authorized only in those instances 
in which special flights were the only or most economical method of enumerating 
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the inhabitants of isolated areas in that Territory. In some cases the enumer- 
ator’s personal knowledge of the area was superior to that of any other pilot 
available; the services of another pilot and/or plane were not always available 
at the time it was necessary for the enumerator to make a trip; the cost of en- 
gaging another pilot would always involve stand-by time, and this would have 
resulted in tremendous increase in costs of the undertaking. 

The territorial supervisor has also advised this Bureau that the charges by 
Bureau personnel for their personally-owned planes were consistent with charges 
made by commercial operators, and that each case was thoroughly reviewed and 
approved by his staff. 


The only lawful authority for reimbursing a Government employee 
for the use of a privately owned airplane upon a commuted basis is 
that contained in section 4 of the Travel Expense Act of 1949, 63 Stat. 
166, which provides as follows: 

Sec. 4. Civilian officers or employees of departments and establishments or 
others rendering service to the Government shall, under regulations prescribed 
by the Director of the Bureau of the Budget, and whenever such mode of trans- 
portation is authorized or approved as more advantageous to the Government 
(except that no determination of advantage is required where payment on a 
mileage basis is limited to the cost of travel by common carrier, including per 
diem), be paid in lieu of actual expenses of transportation not to exceed 4 cents 
per mile for the use of privately owned motorcycles, or 7 cents per mile for the 
use of privately owned automobiles or airplanes, when engaged on official busi- 
ness within or outside their designated posts of duty or places of service. In 


addition to the mileage allowances provided for in this section, there may be 
allowed reimbursement for the actual cost of ferry fares, and bridge, road, and 


tunnel tolls. 

Bureau of the Budget Circular No. A-7, Transmittal Memorandum 
No. 5, of June 29, 1949, with respect to said section 4, provides: 

* * * Mileage for use of privately owned airplanes shall be determined by 
multiplying the actual elapsed time in the air by the rated cruising speed of the 
particular airplane. Any unusual conditions or circumstances which influence 
the elapsed time in the air must be explained. 

Provision by the statute, quoted in part above, of a commuted rate 
for the use by a Government employee of a privately owned airplane 
precludes favorable consideration of the voucher in its present form. 
Moreover, aside from such consideration, it appears that the rate 
charged by the employee for the use of his airplane was consistent or 
comparable with charges made by commercial operators. Since it 
is assumed that the commercial charter rates include compensation 
for a pilot, it would appear that the use of such commercial rates 
to establish the proper rate for reimbursing a Government employee 
for use of a privately owned airplane would result in the payment of 
extra compensation for such employee over and above that to which 
he properly is entitled as a census enumerator. Accordingly, upon 
the present record and for the reasons stated, the voucher, trans- 
mitted with your letter and which is returned herewith, properly may 
not be certified for payment. 








Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 125 


However, as suggested above, the foregoing does not necessarily 
preclude favorable consideration of the claims upon a mileage basis 
provided such mode of transportation is administratively approved. 


[B-97055] 


Contracts—Discounts—Payments Delayed by Contract 
Modification 

Where a contract, originally specifying unit prices for supplies and containing 
an offer of discount for payment within a specified number of days after de- 
livery or receipt of a correct invoice, was subsequently modified to provide for 
a reduction in the contract price due to failure of the supplies to meet Govern- 
ment specifications, and payment was made within the specified number of days 
after receipt of a corrected invoice, refund of the discount deducted is unau- 
thorized, even though payment as made was not within the specified number of 
days after receipt of the supplies, the invoice properly having been returned 
for correction in accordance with the contract as modified. 

Comptroller General Warren to Amos-James Grocer Company, 
September 29, 1950: 


Reference is made to your letter of June 29, 1950, in effect request- 
ing review of settlement dated September 13, 1949, which disallowed 
your claim for $910.61, representing discount deducted in making 
payment to you for supplies furnished the New Cumberland General 
Depot, Pennsylvania, under items Nos. 3 and 4 of contract No. 
W-04-493-QM-2287, dated September 2, 1948, as amended by modi- 
fications A and B, 

Since there is not here involved any question concerning the pur- 
chaser’s right, under “established” trade customs, to make authorized 
deductions for swell allowances, e¢ cetera, within contemplation of the 
recovery clause of your said contract, such as discussed in your letter, 
this decision will be confined to the question as to the propriety of 
the Government’s action in having returned certain of your invoices 
for correction before making payments thereon, which is the question 
involved in your claim. 

In your basic letter of January 27, 1949, you refer to four of your 
invoices on which cash discounts were taken in amounts aggregating 
$910.61, for which refund is now claimed. These invoices, evidencing 
four separate shipments of supplies to the New Cumberland General 
Depot on the respective dates October 26, October 27, November 2, and 
November 4, 1948, were made on cars Nos. NWX 50050, ART 16679, 
ART 23715 and PFE 41442, ART 23919. You indicate the dates of 
arrival of these cars at destination as November 10, 12, 16 and 16, 
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1948, and contend that. payments thereon were not accomplished until 
the respective dates December 14 and 22, 1948, or beyond the 20-day 
discount period specified in your contract. Therefore, you claim that 
you are entitled to refund of the two percent discount taken on the 
four invoices designated. 

With respect thereto, the record establishes that the four invoices 
involved originally were received in the purchasing office on October 
29, November 1, November 4, and November 9, 1948, respectively, or 
prior to the dates of receipt of the supplies at destination. However, 
upon inspection of the supplies at points of origin, conducted by an 
authorized representative of the U. S. Department of Agriculture, 
it was found that item No. 3 of your contract, covering 3,250 dozen 
Type I, No. 10 cans of peaches, did not comply with the requirements 
of Federal specifications as to drained weight, which necessitated fur- 
ther negotiations between you and the purchasing agency concerning 
the appropriate revisions of the contract price applicable to that item. 
The aforesaid negotiations resulted in modification “B” to your con- 
tract, which, according to official records, was mailed to you for ac- 
ceptance on November 19, 1948, and, upon acceptance and execution 
by you, was returned to the purchasing office on November 26, 1948. 

Inasmuch as the aforesaid modification authorized appropriate de- 
ductions to be made in the specified contract price of item No. 3, 
obviously it could not have become effective until its formal accept- 
ance by you had been accomplished and notification of such acceptance 
had been transmitted to the contracting officer for the Government. 
It necessarily follows that no payments under the said change order 
would have been justified prior to November 26, 1948, nor could it 
reasonably be maintained that your original invoices, based as they 
were upon the abandoned unit price specified in the basic contract for 
specification supplies, were “correct” within the intent and meaning 
of the discount clause, which explicitly provides that time, in con- 
nection with the discount offered, is for computation either from “date 
of delivery at destination * * * or from date correct bill or 
voucher * * * is received if the latter date is later than the date 
of delivery.” (Italics supplied.) Since your original billings under 
item No. 3 were at variance with the unit prices specified for that item 
under modification “B,” supra, which latter document was necessitated 
by your failure to furnish supplies equivalent to the specification re- 
quirements, it is manifest that the administrative office was fully justi- 
fied in returning them to you either for rebilling or for correction in 
accordance with the revised unit prices and totals mutually agreed 
upon in the said modification. 
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Therefore, payments on such revised billings did not become due 
until after the date of their receipt in the designated finance office, 
and since the facts in the case affirmatively establish that your cor- 
rected invoices under item 3, supra, covering the three shipments made 
on cars Nos. ART 16679, ART 23715, and car No. PFE 41442, ART 
23919, did not arrive in the purchasing office until as late as Decem- 
ber 2, 1948, that date necessarily must be regarded as controlling for 
discount purposes. Furthermore, the record discloses that payments 
on these shipments were made on the respective dates December 14 
and 22, 1948, or within 20 days from date of receipt of the “correct” 
billings thereon, and, therefore, the two percent discount taken in 
connection therewith must be considered as earned, so as to entitle 
the Government to the respective sums of $163.15, $178.20, and $355.75, 
totaling $697.10. 

With respect to your invoice on car No. NWX 50050, covering a 
shipment of supplies made from Armona, California, under item 4 
of the contract, it is administratively reported that this car did not 
arrive at destination until December 6, 1948, as contrasted to your 
allegation that the shipment arrived at the New Cumberland General 
Depot on November 10, 1948. Thus, the matter ‘resolves itself solely 
into a disputed question of fact between you and the contracting 
officer, with respect to which your attention is invited to Article 11 
of the contract, which reads, in pertinent part: 

ARTICLE 11. Drispures. Except as otherwise specifically provided in this 
contract, all disputes concerning questions of fact which may arise under this 
contract, and which are not disposed of by mutual agreement, shall be decided 
by the Contracting Officer, who shall reduce his decision to writing and mail 
a copy thereof to the Contractor at his address shown herein. Within 30 
days from said mailing the Contractor may appeal in writing to the Secretary 


of War, whose written decision or that of his designated representative or 
representatives thereon shall be final and conclusive upon the parties 


heres: © * * 

In view thereof, and in the absence of any affirmative evidence dis- 
proving the contracting officer’s findings as to the date of arrival of 
car No. NWX 50050 at destination, his findings on the matter must 
be regarded as final and conclusive upon this Office. See 20 Comp. 
Gen. 573, 578 ; 16 zd. 1105-1106 ; zd. 410; 15 td. 241; 32d. 51. Inasmuch 
as payment on this invoice was made on December 14, 1948, or well 
within the 20-day discount period, computed from the reported date 
of delivery of the supplies at destination, the discount of $213.51 
deducted thereon also was earned. 

Accordingly, the settlement of September 13, 1949, hereby is affirmed. 








* 
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[B-98189] 


Leaves of Absence—Annual—Accumulation—Effect of 
Prohibition in General Appropriation Act, 1951 


The prohibition in section 1212 of the General Appropriation Act, 1951, upon the 
expenditure of funds for payment for 1950 annual leave accruals unused at the 
close of business on June 30, 1951, is to be considered as a permanent restriction 
not only upon the funds made available thereby but also upon payments for 
annual leave earned during the calendar year 1950 and not used by July 1, 1951, 
and applies with equal force to lump-sum leave payments and salary payments 
to employees in an annual leave status. 


While the term “accumulated leave” generally means the amount of unused leave 
an employee is entitled to at the end of a calendar year, in view of the prohibition 
in section 1212 of the General Appropriation Act, 1951, upon payments for annual 
leave accumulated during 1950 and unused June 30, 1951, clearly relating to 
additional accumulations at the end of the calendar year 1950, the term “annual 
leave accumulated” as used therein is to be considered as referring to annual 
leave earned and unused during the calendar year 1950 and as having no effect 
on the accumulated leave to an employee’s credit on January 1, 1950. 


The prohibition in section 1212 of the General Appropriation Act, 1951, upon the 
expenditure of funds for payment for annual leave earned during the calendar 
year 1950 and unused by July 1, 1951, is a further restriction upon existing rights 
of civilian officers and employees to accumulate annual leave, so that any annual 
leave accumulated by an employee on December 31, 1950, in excess of the maximum 
limitation permitted under current leave laws would be forfeited on January 1, 
1951, even though the employee had not used all his annual leave earned in 1950. 


The purpose of the second proviso of section 1212 of the General Appropriation 
Act, 1951, exempting employees entering upon active service in the armed forces 
from the prohibition upon the expenditure of funds for the payment for 1950 
leave accruals unused by July 1, 1951, is to permit full effect to be given the right 
of such employees to elect under existing law to receive a lump-sum payment for 
their unused annual leave or to have such leave remain to their credit and at the 
same time save employees from losing annual leave they were precluded from 
using prior to July 1, 1951, due to entry into the military service; but said 
proviso would have no effect upon the rights of an employee entering the service 
after that date. 


Comptroller General Warren to the Chairman, United States Civil 
Service Commission, September 29, 1950: 


Reference is made to your letter of September 20, 1950, requesting a 
decision upon several questions which you state have been presented 
to your Commission relative to the application of section 1212 of the 
General Appropriation Act, 1951, Public Law 759, approved Septem- 
ber 6, 1950, 64 Stat. 768. The said section provides: 


No part of the funds of, or available for expenditure by any corporation or 
agency included in this Act, including the government of the District of Columbia, 
shall be available to pay for annual leave accumulated.by any civilian officer or 
employee during the calendar year 1950 and unused at the close of business on 
June 30, 1951; Provided, That this section shall not apply to officers and employees 
whose post of duty is outside the continental United States: And provided fur- 
ther, That this section shall not apply with respect to the payment of compensa- 
tion for accumulated annual leave in the case of officers or employees who leave 
their civilian positions for the purpose of entering upon active military or naval 
service in the Armed Forces of the United States. 
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The questions presented will be answered in the order stated in your 
letter— 

(1). (a) Does this prohibit the use of any funds at any time after June 30, 
1951, by any agency mentioned in the Act, to pay for annual leave which was 
earned in 1950 and not used by June 30, 1951 (with the exception of the leave 
covered by the two provisos)? In other words, will employees in general have to 
use at least twenty-six days of annual leave during the period from January 1, 
1950 through June 30, 1951, or lose the right to payment for that part of the 
twenty-six days which is not so used? (b)Or, as has been suggested in several 
quarters, is the prohibition on use of funds limited to continuing appropriations 
which carry over from the fiscal year 1951 into the succeeding fiscal year or 
years? The idea behind this latter suggestion appears to be that the prohibition 
would apply only to funds which are appropriated by the 1951 appropriation act 
or which are available on the date of the Act. (c) Does the prohibition on the 
use of funds to pay for leave, where applicable, apply both to lump-sum payments 
and to salary payments while employees are absent on leave, or only to lump-sum 
payments? 

The purpose sought to be accomplished by the above-quoted pro- 
vision of law is “to prevent the accumulation of annual leave during 
the present calendar year,” quoting from page 10 of House Report No. 
1797, accompanying H. R. 7786, which became the present law. From 
a study of the legislative history there is no reasonable basis for any 
conclusion other than that the Congress intended to prevent Govern- 
ment employees from increasing the amount of annual leave that had 
accumulated to them on January 1, 1950, by any annual leave which ac- 
crued to them during the calendar year 1950. 

The language of section 1212, swpra, does not limit the prohibition 
upon expenditures of funds made available by Public Law 759. On 
the contrary, it relates specifically to “funds of, or available for ex- 
penditure by any corporation or agency included in this Act.” Thus, 
the provision, when viewed in the light of the purpose sought to be ac- 
complished thereby, must be considered as a permanent restriction 
upon payments for annual leave earned by civilian officers or employees 
of the Government during the calendar year 1950 and unusued by 
July 1, 1951—subject to the answer to question No. 3, infra. 

Accordingly, subpart (a) of this question is answered in the affirma- 
tive, and subpart (b) thereof is answered in the negative. With re- 
spect to subpart (c), the prohibition is against the expenditure of funds 
for the payment of 1950 leave accruals unused June 30, 1951, and, 
therefore, applies with equal force to lump-sum payments and salary 
payments while employees are in an annual leave status. 


2. Does section 1212 have any effect on accumulated leave which employees 
already had to their credit on January 1, 1950, that is, leave which was earned 
in prior years? Apparently the reason for this question is the word “accumulated” 
in the phrase “annual leave accumulated * * * during the calendar year 
1950.” Accumulated leave is generally understood as leave brought forward at 
the beginning of a year from prior years, while the leave earned during the cur- 
rent year is generally referred to as accrued leave. We believe the word “ac- 
cumulated” in the quoted phrase is used in its ordinary English sense and is in- 
tended to refer to leave earned or accrued in 1950. 
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The term “accumulated leave” generally has been viewed as the 
amount of unused leave to which an employee is entitled at the end of a 
calendar year. However, since the said section 1212 clearly relates to 
additional accumulations at the end of the calendar year 1950, it ap- 
pears that the term “annual leave accumulated” as used therein is in- 
tended to refer to annual leave earned and unused during the calendar 
year 1950. Question No. 2 is answered in the negative. 

3. Does section 1212 increase the maximum amount of annual leave which 
may be carried forward by an employee into 1951? An employee who brought 
forward sixty days’ accumulated annual leave on January 1, 1950, could not under 
the annual leave law carry forward more than sixty days into the calendar year 
1951. Would section 1212 permit such an employee who used less than his cur- . 
rent accrual (twenty-six days) in 1950 to-add such unused leave to his accumu- 
lation and carry more than sixty cays into the calendar year 1951, that is, give 
him an additional six months in which to use the unused leave earned in 1950 
before it would be forfeited? The idea of such a possibility appears to have 
become somewhat widespread. 

As heretofore indicated it was the legislative intent that the provi- 
sions of section 1212 place a further restriction upon existing rights of 
Government employees to accumulate annual leave. Hence, any con- 
struction which would result in even a temporary enlargement of such 
rights beyond the maximum limitations imposed by the current leave 
laws clearly would be contrary to the spirit of the said section. 
Accordingly, in answer to question No. 3 you are advised that any 
annual leave accumulated by an employee on December 31, 1950, in 
excess of the maximum limitation permitted under existing law would 
be forfeited on January 1, 1951. 


4. Under existing law, employees who enter military service may elect to be 
paid in lump sum for all their accumulated and current accrued annual leave, or 
to have it remain to their credit. (a) Does the second proviso permit employees 
who enter the armed forces before July 1, 1951, to elect to have remain to their 
credit unused annual leave which was earned in 1950, and upon their return 
to have such leave restored to their credit with no restriction on its use or pay- 
ment? (b) Does it permit the similar recrediting of unused leave earned in 1950 
to employees who enter the armed forces after June 30, 1951? 

An employee who enters into active service in the armed forces is 
entitled under existing law to receive a lump-sum payment for his 
accumulated and current accrued annual leave or to have such leave 
remain to this credit as he may elect. The amount of such payment 
or credit, as the case may be, of course, is determined by the amount 
of annual leave to the employee’s credit on the date he enters the armed 
forces. Therefore, the only effect on the second proviso of section 
1212, exempting such employees from the provisions of the said sec- 
tion, is to permit full effect to be given the right of election and at the 
same time save the employee from losing annual leave which he was 
precluded from using prior to July 1, 1951, because of entry into the 


military service. Question 4 (a) is answered in the affirmative. 
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The said proviso would have no effect upon the rights of an employee 
who entered the service after July 1, 1951. Senator Cordon asked 
substantially the same question as your question 4 (b) on the floor 
of the Senate and Senator Gurney, who offered the proviso as an 
amendment, answered in the negative by stating (p. 11532, Cong. Rec., 
July 31, 1950) : 

Mr. President, the purpose is not to give the privilege the Senator from Oregon 


has mentioned, but only to permit the payment of accumulated leave in case such 
a person joins the armed services at any time between now and June 30, 1951. 


Accordingly, question 4 (b) is answered in the negative. 
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[B-94117] 


Pay and Allowances—Savings Provisions of the Career 
Compensation Act of 1949—Enlistments and Extension of 
Enlistments 


An enlisted member of the Army who, on the effective date of the Career Com- 
pensation Act of 1949, was serving in an enlistment contracted prior to July 1, 
1946, and extended after that date, is entitled to the saved pay benefits of section 
515 (b) with the exception of the benefits of the second proviso thereof, which 
benefits are limited to members who on the effective date of the act are serving in 
an enlistment or reenlistment contracted prior to July 1, 1946. 


An enlisted member of the Army who, on the effective date of the Career Com- 
pensation Act of 1949, was serving in an enlistment or extension of an enlistment 
which would extend beyond July 1, 1952, and which was contracted or extended 
after July 1, 1946, but prior to the date of enactment of the act, may continue to 
receive the saved pay benefits of section 515 (b) until July 1, 1952, provided he 
otherwise is entitled thereto, with the exception of the benefits of the second 
proviso of that section, which benefits are limited to members who on the effective 


date of the act are serving in an enlistment or reenlistment contracted prior to 
July 1, 1946. 


An enlisted member of the Army who, on the effective date of the Career Com- 
pensation Act of 1949, was serving in an enlistment contracted prior thereto, and 
who extended his enlistment subsequent to the enactment of the act, may continue 
to receive the saved pay benefits of section 515 (b) only until the expiration of the 
period for which he enlisted prior to the enactment of the act, provided he other- 
wise is entitled to receive such saved pay. 


Assistant Comptroller General Yates to the Secretary of the Army, 
October 2, 1950: 


There has been considered your letter of March 3, 1950, concerning 
that part of decision of November 30, 1949, B-90270, 29 Comp. Gen. 
241, which considered the question of the extent to which enlisted 
members of the Army who extended their enlistments after July 1, 
1946, pursuant to the provisions of the act of June 28, 1947, 61 Stat. 
191, are entitled to the benefits of the savings provisions of section 
515 (b) of the Career Compensation Act of 1949, Public Law 351, 
approved October 12, 1949, 63 Stat. 831. Said section 515 (b) pro- 
vides, in pertinent part, as follows: 

(b) Any member who, on the effective date of this Act, is serving in an 
enlistment contracted prior to the date of enactment of this Act, or any member 
whose enlistment terminated in the period between the date of enactment and 
the effective date of this Act, both dates inclusive, and who has entered into 


a new enlistment within one month of such termination shall not, prior to the 
expiration of the enlistment or reenlistment described above, or July 1, 1952, 
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whichever is earlier, suffer any reduction by reason of this Act in the total 
compensation which he is entitled to receive under any provision of law in 
effect on the day immediately preceding the effective date of this act: Provided, 
That for the purposes of this subsection, unless otherwise provided, the compu- 
tation of such total compensation shall not include travel and transportation 
allowances, per diem and station allowances, pay of court stenographers of 
the Army and Air Force, enlistment allowance, or reenlistment bonuses, and 
following that date which is the last day of the sixth calendar month following 
the month in which this Act is enacted, shall not include the contribution by 
the Government under the provisions of the Servicemen’s Dependents Allow- 
ance Act of 1942, as amended, to monthly family allowance (1) for a father 
or mother dependent for substantial support or (2) for a father or mother 
dependent for chief support when a monthly family allowance is authorized for 
a wife or child of such member or (3) for a brother or sister dependent for 
chief or substantial support, but shall include other contributions by the Gov- 
ernment under the Servicemen’s Dependents Allowance Act of 1942, as amended: 
Provided further, That, notwithstanding the provisions of the preceding proviso, 
in the case of any member who, on the effective date of this Act, is serving in an 
enlistment or reenlistment which was contracted prior to July 1, 1946, such 
member shall not, prior to the expiration of such enlistment or reenlistment or 
July 1, 1952, whichever is earlier, suffer any reduction by reason of this Act 
in the total compensation which he is entitled to receive under any provision 
of law in effect on the day immediately preceding the effective date of this Act, 
the computation of such total compensation, for the purpose of this proviso 
cnly, not to include travel and transportation allowances, per diem and station 
allowances, pay of court stenographers of the Army and Air Force, enlistment 
allowance, or reenlistment bonuses, but shall include all contributions by the 


Government under the Servicemen’s Dependents Allowance Act of 1942, as 
amended * * *, 


In the said decision of November 30, 1949, 29 Comp. Gen. 241, it was 
pointed out that the enlistment allowance statute in effect immediately 
prior to July 1, 1946, authorized enlistments or reenlistments in the 
Regular Army for periods of 18 months, 2 years, or 3 years. Also it 
was stated in that decision that the savings provision in the second 
proviso of section 515 (b), supra, is applicable only to members who 
on October 1, 1949, were “serving in an enlistment or reenlistment 
which was contracted prior to July 1, 1946,” and that it was not readily 
apparent, in view of such three-year maximum enlistment period, how 
an enlisted man of the Army might be regarded on October 1, 1949, as 
serving in an enlistment or reenlistment which was contracted prior to 
July 1, 1946. In your present letter it is indicated that following the 
passage of the act of June 28, 1947, 61 Stat. 191, 10 U. S. C. 628, ad- 
ministrative regulations were issued by the Department of the Army 
which authorized extensions of original enlistments to periods of 3, 4, 
5, or 6 years, and that, consequently, in administering the savings pro- 
visions of section 515 (b) several questions have arisen on which a de- 
cision is requested. The questions are as follows: 

1. An individual was enlisted in June 1946, for three years; in May 1949, he 


extended his enlistment to six years; is this individual entitled to the benefits 
of the savings provisions of section 515 (b) for the period of extension of enlist- 
ment? 

2. a. An individual was enlisted in July 1947, for two years; in June 1949, he 
extended his enlistment to six years; is this individual entitled to the benefits 
of the savings provisions of section 515 (b) until 1 July 1952? 

b. An individual was enlisted in July 1948, for three years; in July 1949, he 
extended his enlistment to six years; is this individual entitled to the benefits of 
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the savings provisions of section 515 (b) for the period of his original enlistment 
(three years), or until 1 July 1952? 

8. An individual was enlisted in July 1948, for three years; in December 1949, 
subsequent to the passage of the Career Compensation Act of 1949, he extended 
his enlistment to six years; is this individual entitled to the benefits of the sav- 
ings provisions of section 515 (b) for the period of his original enlistment 
(three years), or until 1 July 1952; or does he lose entitlement to savings in 
December 1949 at the time of extension of enlistment? 


The obvious purpose of the savings provisions of subsection (b) of 
section 515, supra, is to insure that enlisted members of the uniformed 
services who, prior to October 1, 1949, the effective date of the act, had 
obligated themselves to serve in such services, either by enlistment, re- 
enlistment, or extension of enlistment, would not suffer any immediate 
reduction by reason of the Career Compensation Act in the total com- 
pensation, as therein defined, to which they were entitled under the law 
in effect on September 30, 1949. It will be noted, however, that the 
first part of the savings provisions in section 515 (b), supra, refers to 
any member who on the effective date of the act, that is, on October 1, 
1949, “is serving in an enlistment contracted prior to the date of enact- 
ment of this Act,” whereas the additional benefits authorized under 
the second proviso of the said subsection (b) are limited to any mem- 
ber who on October 1, 1949, “is serving in an enlistment or reenlist- 
ment which was contracted prior to July 1, 1946.” In 1945, as a fur- 
ther inducement to obtain personnel for the armed forces, section 9 
(a) of the Armed Forces Voluntary Recruitment Act of 1945, 59 Stat. 
541, which amended section 101 of the Servicemen’s Dependents 
Allowance Act of 1942, as amended, provided that the dependents of 
enlisted men of the Regular Army, etc., might continue to receive a 
monthly family allowance during, inter alia, “a period of enlistment or 
reenlistment contracted by such enlisted man prior to July 1, 1946.” 
It seems apparent that the purpose of the said second proviso in section 
515 (b), supra (which was in the nature of an additional savings pro- 
vision for those members who were still serving on October 1, 1949, 
in an enlistment period contracted prior to July 1, 1946) was to keep 
faith with those enlisted men who had enlisted or reenlisted prior to 
July 1, 1946, with the understanding or promise that they would con- 
tinue to receive family allowance benefits for their dependent or de- 
pendents until the expiration of their enlistments or reenlistments 
which had been contracted prior to July 1, 1946. Since the maximum 
period for which a person could have enlisted in the Army during the 
period involved prior to July 1, 1946, was three years, all enlistments 
or reenlistments in the Army which were contracted prior to July 1, 
1946, would have expired before June 30, 1949. While the act of June 
28, 1947, authorized the Secretary of the Army to accept “original 
enlistments” and “reenlistments” in the Army for periods in excess of 
three years, there was no promise to continue family allowances for 
any such periods and it is at least extremely doubtful that such pro- 
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vision contemplated or authorized any further extension of family 
allowance benefits for men who had enlisted prior to July 1, 1946, by 
permitting extensions of such enlistments for periods extending be- 
yond the maximum of three years covered by the “promise” in the said 
Armed Forces Voluntary Recruitment Act of 1945. That is to say, a 
person who enlisted prior to July 1, 1946, could not by extending the 
period of such enlistment after July 1, 1946, increase his rights to 
family allowances beyond those contemplated by the said 1945 act. 
To the extent that the answer to question “a” in decision of August 5, 
1946, 26 Comp. Gen. 83, may be viewed as indicating that an enlist- 
ment contract may be amended retroactively or nune pro tunc to obtain 
increased benefits not otherwise authorized by statute, it no longer will 
be followed. 

Both the 1945 and 1949 acts extended all family allowance benefits 
for a period of enlistment or reenlistment contracted prior to July 1, 
1946, but neither act purports to authorize a continuance of such bene- 
fits for the period of any “extension” thereof contracted after July 1, 
1946. It follows that this Office would not be justified in concluding 
that an enlisted member of the Army who enlisted prior to July 1, 1946, 
and “extended” his enlistment under administrative regulations (fol- 
lowing passage of the act of June 28, 1947) may be considered as 
serving on October 1, 1949, in “an enlistment or reenlistment which was 
contracted prior to July 1, 1946,” within the meaning of the second 
proviso in section 515 (b) of the 1949 act, so as to entizle certain class B 
and class B-1 dependents whose family allowance benefits otherwise 
terminated on April 30, 1950, to continue to receive such family allow- 
ance benefits after that date. Accordingly, in answer to your first 
question, since the enlisted person involved was serving on October 1, 
1949, in an enlistment contracted prior to the date of enactment of the 
Career Compensation Act, he is entitled to the benefits of the savings 
provisions of section 515 (b), except that, since he was serving on 
October 1, 1949, in an “extension” of an enlistment effected after July 1, 
1946, he is not entitled to the benefits of the second proviso of the said 
section 515 (b). 

Both of the individuals referred to in question 2 were serving on 
October 1, 1949, in enlistments (or extensions of enlistment) which, as 
contracted and extended prior to the date of enactment of the Career 
Compensation Act, extended beyond July 1, 1952. It follows that, if 
otherwise entitled, they will continue to be entitled to the benefits of 
section 515 (b) until July 1, 1952, excepting, of course, the benefits of 
the second proviso thereof. See the answer below to the third 
question. 

The member involved in your third question was serving on October 
1, 1949, in an enlistment which was due to expire in July 1951. Sec- 
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tion 515 (b) provides that such a member shall not suffer any reduction 
“prior to the expiration of the enlistment or reenlistment described 
above,” or July 1, 1952, whichever is earlier. The enlistment “de- 
scribed above” is an enlistment “contracted prior to the date of enact- 
ment of this Act.” The evident purpose was to continue the benefits 
of the savings provisions only for the period a member was obligated 
to serve on the date of enactment. The enlistment “contracted prior to 
the date of enactment” patently would not include on the date of 
enactment an extension contracted thereafter, and there is no indica- 
tion of legislative intent or policy to permit a member to extend the 
period of benefits by voluntarily extending his enlistment after the 
date of enactment. On the contrary, the intent to be gathered from the 
language as well as the general purpose of the section would appear to 
be that members’ rights in that respect should be fixed by their status 
when the Act became law. That view is in consonance with the con- 
clusion reached in answering your second question and the principles 
applied in answering the first question. On the other hand, there 
appears no intent that a member’s rights in that respect should be 
diminished by voluntary extension of his enlistment after the date of 
enactment. For such reasons, it is concluded that, if otherwise en- 
titled, the member referred to in your third question will contifiue to 
be entitled to the benefits of section 515 (b) until the expiration in July 
1951 of the three-year period for which he enlisted prior to the enact- 
ment of the Career Compensation Act of 1949, but not beyond that date. 


[B-98093] 


Unauthorized Separation of Veteran from Excepted Posi- 
tion—Restoration; Compensation for Period of Separation 


In view of the regulations issued by the Civil Service Commission pursuant to 
the Veterans’ Preference Act of 1944, as amended, requiring employees in excepted 
positions to serve continuously for one year before being subject to section 14 of 
the act, the improper separation of a veteran from an excepted position prior to 
the completion of 2 year of continuous service therein is not a separation made 
under section 14 so as to entitle such an employee upon restoration to his position 


to compensation under section 6 (b) (2) of the act of June 10, 1948, for the period 
of separation. 


Comptroller General Warren to B. D. McKinney, October 3, 1950: 


Reference is made to your letter of September 14, 1950, requesting 
review of Office settlement of April 26, 1950, which disallowed your 
claim for compensation alleged to be due under the provisions of the 
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act of June 10, 1948, 62 Stat. 354, as an employee of the Department 
of the Army during a period of improper separation from the service 
from August 15, 1949, to January 22, 1950, it appearing that you were 
restored to duty as a result of an appeal to proper authority. 

Your claim was disallowed upon the ground that the act of June 
10, 1948, which amended the act of August 24, 1912, 5 U. S. C. 652, 
was not applicable in your case since you were serving in an excepted 
position not in the classified civil service of the United States. How- 
ever, in your request for review, you now indicate that since you are 
a veteran you are entitled to compensation for the period of your 
separation under that portion of the act of June 10, 1948, which pro- 
vides for payment of compensation, under certain circumstances, to 
employees suspended or removed from the service under section 14 
of the Veterans’ Preference Act of 1944, as amended, regardless of 
whether such employees are in the classified civil service. 

The pertinent provisions of the act of June 10, 1948, 62 Stat. 355, are 
as follows: 


Sec. 6 (a) No person in the classified civil service of the United States shall 
be removed or suspended without pay therefrom except for such cause as will 
promote the efficiency of such service and for reasons given in writing. Any 
person whose removal or suspension without pay is sought shall (1) have notice 
of the%ame and of any charges preferred against him; (2) be furnished with a 
copy of such charges; (3) be allowed a reasonable time for filing a written 
answer to such charges, with affidavits; and (4) be furnished at. the earliest 
practicable date with a written decision of such answer. * * 

(b) (1) Any person removed or suspended without pay under ae (a) 
who, after filing a written answer to the charges as provided under such sub- 
section or after any further appeal to proper authority after receipt of an ad- 
verse decision on the answer, is reinstated or restored to duty on the ground 
that such removal or suspension was unjustified or unwarranted, shall be paid 
compensation at the rate received on the date of such removal or suspension, 
for the period for which he received no compensation * * 

(2) Any person who is discharged, suspended, or ideiiaahini without pay, 
under section 14 of the Veterans’ Preference Act of 1944, as amended, who, after 
answering the reasons advanced for such discharge, suspension, or furlough 
or after an appeal to the Civil Service Commission, as provided under such 
section, is reinstated or restored to duty on the ground that such discharge, 
suspension. or furlough was unjustified or unwarranted, shall be paid com- 
pensation at the rate received on the date of such discharge, suspension, or 
furlough for the period for which he received no compensation * * 

(3) Any person removed or suspended without pay in a reduction in force 
who, after an appeal to proper authority, is reinstated or restored to duty on 
the ground that such removal! or suspension was unjustified or unwarranted shall 
be paid compensation at the rate received on the date of such removal or 
suspension, for the period for which he received no compensation * * *, 


While the provisions of paragraphs (2) and (3) of section 6 (b) 
of the above statute are not limited to employees in the classified civil 
service, nevertheless, the record shows that your removal from the 
service was not occasioned by a reduction in force under paragraph 
(3) ; also, it is apparent that the operation of paragraph (2), to which 
you refer, is conditioned upon an employee’s being subject to section 
14 of the Veterans’ Preference Act of 1944, as amended, 5 U. S. C. 863. 
The latter statute by its own terms is confined to any “permanent or 
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indefinite preference eligible, who has completed a probationary or 
trial period employed in the civil service, or in any establishment, 
agency, bureau, administration, project, or department, hereinbefore 
referred to.” In that connection, the regulations of the Civil Service 
Commission issued pursuant to the Veterans’ Preference Act of 1944, 
as amended, do not require that the procedure prescribed by section 
14 of the said act be followed with respect to employees in positions 
excepted from the competitive service unless they have completed one 
year of continuous civilian employment. See part 22 of the Com- 
mission’s regulations in that respect. In other words, the Civil Serv- 
ice Commission apparently has set up a trial period of one year for 
employees in excepted positions which has the effect of denying to 
such employees the benefits of section 14 of the Veterans’ Preference 
Act of 1944, as amended, until that year of continuous service is com- 
pleted, there being no provision made for the counting of military 
service toward the completion of such period. 

Since the record discloses that you were appointed to an excepted 
position in the Department of the Army on March 28, 1949, and had 
not completed one year of continuous service at the time the action 
was taken to separate you from the service on August 15, 1949, it fol- 
lows that your removal from the service was not made or required 
to be made under section 14 of the Veterans’ Preference Act of 1944, 
asamended. In view thereof, it does not appear that you are qualified 
for the compensation benefits of section 6 (b) (2) of the act of June 
10, 1948, supra, which, as previously indicated, is applicable only to a 
person discharged, suspended, or furloughed without pay under 
section 14 of the Veterans’ Preference Act of 1944, as amended. 

In the light of the foregoing, the conclusion is required that you 
are not entitled to compensation for the period of your removal from 
the service under any of the provisions of the act of June 10, 1948, 
and, therefore, the disallowance of your claim by Office settlement of 
April 26, 1950, is sustained. 


[B-94501] 


Compensation—Reinstatements—Period Following Tenta- 
tive Finding of Disqualification 


Where administrative personnel action in reinstating an employee was found 
upon post audit by the Civil Service Commission to have been erroneous but not 
due to bad faith on the part of the employee, and notice of disqualification given 
the employing agency permitted the retention of the employee in his employ- 
ment for a period of 30 days from the date of receipt of such notice, the employee 
may be paid compensation for the period of retention, including the within-grade 
salary advancement to which he became entitled during that period and a lump 
sum for accrued annual leave. 
979477—52——_11 
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Comptroller General Warren to the Federal Security Administra- 
tor, October 4, 1950: 


Reference is made to letter of April 12, 1950, from the Acting 
Administrator, requesting a decison upon certain questions, herein- 
after stated, involving the compensation of an employee who was 
reinstated in the Federal Security Agency and who afterwards was 
determined to be ineligible for reinstatement. 

It is stated that the reinstatement of the employee occurred on 
February 21, 1949, because of a misinterpretation of the regulations 
of the Civil Service Commission by the appointing officer (without 
any fault on the part of the employee) in that the time eligibility 
of the employee was computed from the date of separation from the 
District of Columbia Government rather than from the date of separa- 
tion from the Federal Government. The Civil Service Commission, 
in post auditing the reinstatement action, disapproved said action 
upon the ground that the employee did not have time eligibility for 
reinstatement and, under date of February 15, 1950, directed that the 
employee be separated within 30 days from that date. In compliance 
with the said directive the employee was separated at the close of 
business on March 15, 1950, and was paid compensation through 
March 4, 1950. However, apparently because of a doubt as to whether 
the employee’s salary should include a within-grade salary advance- 
ment which normally would have been effective on March 5, 1950, no 
compensation has been paid from said date through March 15, 1950. 

In the light of the foregoing facts and circumstances, the following 
questions are presented for decision : 

1. Is the employee entitled to compensation for the period subsequent to Feb- 
ruary 17, 1950, the date upon which the Civil Service notification was received? 

2. If the answer to question one is in the affirmative, should this compensation 
include the benefits of the step-increase for the period beginning March 5, 1950? 
2 a the employee entitled to receive a lump-sum payment for accrued annual 

As previously indicated, the employee here involved was entirely 
innocent in the matter, and the administrative officer effecting the 
reinstatement of the employee apparently believed that such action 
was in accordance with the established procedure. 

It has been ascertained from the Civil Service Commission that the 
notice of disqualification given to employing agencies by the Com- 
mission under similar circumstances, and which directs the separation 
of an employee within 30 days, actually is a tentative finding and 
does not become final unless the employee or the administrative office 
involved fails to appeal the finding within the 30-day period. Also, 
it has been ascertained that during the 30-day period the agency may 
retain the employee in its discretion and if an appeal is submitted 
the retention of the employee may continue until the appeal is decided. 
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Accordingly, since the action of the Civil Service Commission in 
the instant case permitted the employee to be retained in his employ- 
ment for a period of 30 days after a tentative finding of disqualifica- 
tion, and there being no evidence of any bad faith on the part of the 
employee, this Office will offer no objection to the payment of unpaid 
compensation to the employee including a lump-sum payment for 
accrued annual leave. Specifically, therefore, the three questions 
presented are answered in the affirmative, which answer renders un- 
necessary any reply to the additional matter presented in your letter. 


[B-98188] 


Officers and Employees—Reinstatements—Effect of Sup- 
plemental Appropriation Act, 1951 


The prohibition in section 1302 (a) of the Supplemental Appropriation Act, 
1951, upon an employee in the Federal civil service promoted, transferred, or 
appointed to a position of higher grade being eligible, in the event of separation 
from the service through reduction in force, for reinstatement at a grade above 
the grade held by such employee on September 1, 1950, is limited to reinstate- 
ments of persons separated by reduction in force and, therefore, all other 
reinstatements may be made in any grade for which the employee meets the 
qualification requirements of the Civil Service Commisson. 


There is perceived no restriction in the Supplemental Appropriation Act, 1951, 
upon an employee separated from the service through reduction in force who 
has been reinstated in a position not above the grade held by him on September 
1, 1950, being promoted to a higher grade within a reasonable time, provided 
such promotion is temporary as required by section 1302 (a) of the act, and 
the Civil Service Commission may provide by regulations for the promotion 
of such an employee after a reasonable period of time in the grade in which 
reinstated. 


An employee separated from the service through reduction in force after Sep- 
tember 1, 1950, who is required under section 1302 (b) of the Supplemental 
Appropriation Act, 1951, to be certified as eligible for appointment to a position 
in the defense program may be certified for such an appointment at not to exceed 
the grade and salary last held in the terminating agency, even though the em- 
ployee has been promoted or demoted after September 1, 1950. 


The provisions of section 1302 of the Supplemental Appropriation Act, 1951, 
being applicable only to the period after September 1, 1950, and during the 
fiscal year 1951, would not preclude an employee separated by reduction in force 
prior to September 1, 1950, from being reinstated in a grade higher than that last 
held in the terminating agency. 


Comptroller General Warren to the Chairman, United States Civil 
Service Commission, October 4, 1950: 


Reference is made to your letter of September 20, 1950, requesting 
a decision upon various questions concerning the issuance of regula- 
tions by the Commission under section 1302 of the Supplemental 
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Appropriation Act, 1951, Public Law 843, approved September 27, 
1950, 64 Stat. 1066. Said section 1302 reads as follows: 


After September 1, 1950, and during the fiscal year 1951: 

(a) In making appointments in the Government service the Civil Service 
Commission shall make full use of its authority to make temporary appointments 
in order to prevent increases in the number of permanent personnel and no 
employee in the Federal civil service, promoted, transferred or appointed to 
a position of higher grade shall be eligible, in the event of separation from the 
service through reduction in force, to reinstatement at a grade above the grade 
held by such employee on September 1, 1950; and all reinstatements, transfers 
or promotions to positions in the Federal civil service shall be temporary and 
for positions subject to the Classification Act of 1949 shall be made with the 
condition and notice to the individual reinstated, transferred or promoted that 
the classification grade of the position is subject to post-audit and correction 
by the appropriate departmental or agency personnel office or the Civil Service 
Commission. 

(b) The names of all persons to be terminated under reductions in force in 
the departments and agencies of the Government shali be certified as eligible 
for appointment to positions in agency programs determined by the President 
to be related directly to national defense, if qualified, at not te exceed the 
grade and salary last held in the terminating agency or department; and 

(c) The Department of Defense is authorized to call on other departments or 
agencies for such additional personnel as it may require within the limits of its 


funds. 

The questions presented will be answered in the order stated in 
your letter. 

Question 1. Is the provision in section 1302 (a) prohibiting reinstatement at 
a grade above the grade held by an employee on September 1, 1950 limited to 
reinstatements of persons separated by reduction in force? 

Question 2. If the answer to Question One is in the affirmative, may al) other 
reinstatements be made at any grade for which the employee meets the qualifica- 
tions requirements of the Commission? 

The phrase, “separation from the service through reduction in 
force,” as used in the statute, is peculiar to the Federal service and 
normally refers to the discharge of employees because of the necessity 
for reducing the number of employees in a particular department or 
agency. Hence, in the absence of a clear legislative intent to the 
contrary, the quoted phrase should be accorded its customary meaning. 
Nothing appears in the legislative history of the enactment disclosing 
any intent to the contrary. Accordingly, the first question is an- 
swered in the affirmative, in view of which an affirmative answer 
likewise is required to the second question. 

Question 3. (a) If an employee separated by reduction in force has been rein- 
stated in a position not above the grade held by him on September 1, 1950, may 
he thereafter be promoted to a higher position within a reasonable period of 
time? It is assumed that if such an employee has been reinstated in a grade 
below the one held on September 1, 1950 there would be no prohibition against 
his promotion up to the grade held on that date. 

(b) Would this section permit the Commission to provide by regulation for 
promotion of such an employee within a reasonable period of time, for ex- 
ample, after six months’ service in the grade? 

There is perceived no restriction in the statute against promotion 
of employees after initial reinstatement in a grade not above that held 
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on September 1, 1950; hence, both subparts of this question are 
answered in the affirmative, it being understood, of course, that such 
promotions would be temporary, as provided by subsection (a) of the 
involved section. 

Question 4. Although section 1302 (a) provides that no employee promoted, 
transferred or appointed to a position in a higher grade shall be eligible, in 
the event of separation through reduction in force, to reinstatement at a 
grade above the grade held by such employee on September i, 1950, section 
1302 (b) provides that the names of persons to be terminated under reduc- 
tions in force shall be certified as eligible for appointment in defense activi- 
ties “at not to exceed the grade and salary last held in the terminating agency.” 
Assuming that an employee was promoted after September 1, 1950 and is sub- 
sequently terminated under reduction in force, does section 1302 (b) permit him 
Se for appointment at a higher grade than that held on September 1, 
1 

Referring to section 1302 as a whole it is apparent that subsection 
(b) has the effect of creating an exception to subsection (a), in that 
subsection (b) covers a particular class of employees, namely, em- 
ployees separated from the service through reduction in force after 
September 1, 1950, who are required to be certified as eligible for ap- 
pointments to positions in defense programs. Under such circum- 
stances, subsection (b) permits the appointment of employees so cer- 
tified at the grade and salary Jast held in the agency from which last 
terminated. Upon that view of the matter an employee separated from 
the service through reduction in force after September 1, 1950, is re- 
quired to be certified as eligible for appointment in defense programs 
at not to exceed the grade and salary last held in the terminating 
agency, regardless of whether the employee has been promoted or de- 
moted after September 1, 1950. Specifically, therefore, question 4 is 
answered in the affirmative, assuming, of course, it has reference only 
to an employee required to be certified as eligible for appointment in 
defense programs ; otherwise, the answer would be in the negative. 

Question 5. May a former employee who was separated by reduction in force 
prior to September 1, 1950 be reinstated or appointed in a grade higher than the 
grade last held in the terminating agency? 

Section 1302 is specifically made applicable only to the period “After 
September 1, 1950, and during the fiscal year 1951.” Moreover, the 
language of such section is couched in futuristic terms. That is to say, 
it refers to events to take place on and after September 1, 1950. Ac- 
cordingly, it reasonably may be concluded that such section would not 
be applicable to preclude the reinstatement of an employee who was 
separated by reduction in force prior to September 1, 1950, in a grade 
higher than that last held in the terminating agency. Hence, this 
question is answered in the affirmative. 
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[B-96686] 


Dependency Allowances—Stepchildren—Death of Blood 
Parent 


A stepchild of a member of the uniformed services may be regarded, after the 
death of the child’s blood parent, as a dependent within the meaning of that term 
as defined in section 102 (g) of the Career Compensation Act of 1949, so as to 
authorize the payment of increased allowances to the member on account of 
such a dependent stepchild. 


Assistant Comptroller General Yates to the Administrator, Fed- 
eral Security Agency, October 6, 1950: 


There has been considered your letter of July 3, 1950, requesting a 
decision as to whether under the provisions of section 102 (g) of the 
Career Compensation Act of 1949, 63 Stat. 804, 805, a stepchild prop- 
erly may be regarded a dependent of a member of the uniformed 
services after the death of the child’s blood parent. 

In decision of December 5, 1941, 21 Comp. Gen. 525, referred to in 
your letter, there were considered the questions whether a Navy offi- 
cer who supported the child of his wife by a former marriage was en- 
titled, after the death of his wife, to be credited with increased rental 
and subsistence allowances as for an officer with a dependent child 
within the meaning of section 4 of the act of June 10, 1922, 42 Stat. 625, 
627, and whether an enlisted man similarly situated was entitled to 
monetary allowance in lieu of quarters within the meaning of the act 
of October 17, 1940, 54 Stat. 1205, and Executive Order No. 8688, 
dated February 19, 1941. It was held therein, quoting from the 
syllabus, that— 

The relation of stepparent and stepchild existi.g between a Navy officer and 
the child of his wife by a former marriage does not survive the death of the 
wife so as to authorize payment of increased rental and subsistence allowances 
on account of dependent child as defined in section 4 of the act of June 10, 1922, 
as amended, even though the officer continues to maintain the child solely from 
his own income, and the same rule is applicable to a similarly situated enlisted 
man with respect to money allowance for quarters for dependents under the 
act of October 17, 1940. 

In support of that holding there were cited decision of this Office dated 
May 1, 1929, 8 Comp. Gen. 573, and the case of Brotherhood of Loco- 
motive Firemen and Enginemen v. Hogan, et al., 5 F. Supp. 598, 
wherein the court reached the conclusion that the weight of authority 
clearly was that the relationship of stepparent and stepchild does not 
survive dissolution of the marriage by which it was created. In de- 
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cision of October 30, 1944, 24 Comp. Gen. 320, the said rule again was 
referred to in the following language— 


The general rule appears well established that where a marriage is dissolved 
by death or divorce any relationship by affinity which was created by the mar- 
riage will be regarded as terminated unless there is surviving issue of the 
marriage. 2. J. 379, and numerous cases cited in Steele v. Suwalski, 75 F. 2d 
885, at page 887; and in Brotherhood of Locomotive Firemen and Enginemen v. 
Hogan, 5 F. Supp. 598, at pages 601 and 602. The general rule has been applied 
by this office in rental, subsistence and quarters allowance cases. See 8 Comp. 
Gen. 573; 21 id. 525. * * * 


However, it was held therein, inter alia, quoting from the syllabus: 


Where the relationship by affinity between an officer or enlisted man and a 
stepchild or other relative by affinity was created by a marriage which has been 
terminated by death—as distinguished from divorce—subsequent to the officer’s 
or enlisted man’s designation of such a relative as his beneficiary to receive 
the six months’ death gratuity authorized by the act of December 17, 1919, as 
amended, the relationship, in the absence of any evidence to the contrary, may be 
considered as continuing, insofar as payment of the gratuity is concerned. 


As originally enacted, section 4 of the Pay Readjustment Act of 
1942, 56 Stat. 361, defined the term “dependent” as follows: 


The term “dependent” as used in the succeeding sections of this Act shall 
include at all times and in all places a lawful wife and unmarried children under 
twenty-one years of age. It shall also include the father or mother of the 
person concerned provided he or she is in fact dependent on such person for his 
or her chief support : Provided, That the term “children” shall be held to include 
stepchildren and adopted children when such stepchildren or adopted children 
are in fact dependent upon the person claiming dependency allowance. 


The said section was amended by the act of November 24, 1945, 
59 Stat. 587, effective December 1, 1945, by adding the following 
paragraph— 


As used in this section, the terms “father”, “mother”, “parent”, and “parents” 
shall include a stepparent, a parent by adoption, and any person, including a 
former stepparent, who has stood in loco parentis to the person concerned at any 
time for a continuous period of not less than five years: Provided, That a step- 
parent-stepchild relationship shall be deemed to be terminated by the stepparent’s 
divorce from the blood parent. 


The purpose of the amendment is explained in House Report No. 
900, 79th Congress, 1st Session, to accompany H. R. 2525, which 
became the said act, in part as follows: 


Under the existing provisions of section 4 of the Pay Readjustment Act, the 
term “dependent” includes a parent who is in fact dependent on the person 
concerned for his or her chief support. These provisions have been construed to 
be applicable only to blood parents and the bill is designed to correct inequities 
resulting from the exclusion of stepparents. 

Your committee believes that, in fairness, stepparents should be treated in the 
same manner as blood parents. However, it believes that there is equal reason 
to make similar provision for parents by adoption and persons who have stood 
in loco parentis to the persons concerned for extended periods of time. Accord- 
ingly, in the bill as recommended by your committee, provision is made for these 
latter types of cases, as well as stepparents. The amended bill further provides 
that divorce shall terminate a stepparent relationship. It is intended that the 
death of the blood parent shall not terminate the stepparent relationship. 
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Section 102 (g) of the Career Compensation Act of 1949, 63 Stat. 
804, 805, defines the term “dependent,” in pertinent part, as follows: 

The term “dependent” shall include at all times and in all places the lawful 
wife and unmarried legitimate children, under twenty-one years of age, of any 
member of the uniformed services, except as hereinafter limited in this sub- 
section. * * * Provided, That the term “children” shall be held to include 
stepchildren and adopted children when wach stepchildren or adopted children 
are in fact dependent upon such member * 

The term “father” or “mother”, as used in this atenatd. shall include a step- 
parent, or parent by adoption, and any person, including a former stepparent, 
who has stood in loco parentis to the person concerned at any time for a con- 
tinuous period of not less than five years during the minority of such member: 
Provided, That a stepparent-stepchild relationship shall be deemed to be termi- 
nated by the stepparent’s divorce from the blood parent * * *. 

Your doubt in the matter appears to arise because the proviso relat- 
ing to the termination of a stepparent-stepchild relationship is con- 
tained in the second paragraph quoted above and thus might not be 
effective insofar as payments on account of a stepchild are concerned. 

It is evident from the quoted portion of the report on the bill which 
became the act of November 24, 1945, that the purpose of the act was 
twofold, (1) to correct inequities resulting from the exclusion of 
stepparents from the definition of the term “dependent” as used in 
the parent act and (2) to change the general rule hereinbefore re- 
ferred to with regard to the termination of a stepparent-stepchild 
relationship so that only divorce of the stepparent from the blood 
parent would be considered as terminating such relationship. The 
statutory provisions contained in the Career Compensation Act of 
1949 with respect to termination of a stepparent-stepchild relationship 
are a reenactment of previous provisions and, as prior to the said act, 
increased allowances are authorized to be paid—upon certain condi- 
tions being met—to a member of the service who has a stepparent or 
to a member of the service who has a stepchild. The statute seems 
to be clear that insofar as a case involving a payment of allowances 
on account of a stepparent is concerned that the stepchild-stepparent 
relationship terminates upon the divorce of the blood parent and the 
stepparent but that such relationship does not terminate upon the 
death of the blood parent. There is no basis for assuming that the 
Congress, in enacting the provisions relating to the termination of the 
stepchild-stepparent relationship, intended that that relationship 
should not terminate upon the death of the blood parent insofar as 
payment of allowances to a member of the service on account of step- 
parent is concerned and that such relationship would terminate upon 
the death of the blood parent in connection with payment of allow- 
ances to a member of the service on account of a stepchild. 

Accordingly, you are advised that a stepchild properly may be re- 
garded as a “dependent” within the meaning of that term as defined 
in section 102 (g) of the Career Compensation Act of 1949, after the 
death of the child’s blood parent. Cf. 24 Comp. Gen. 320. 
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[B-97813] 


Appropriations — Fiscal Year — Availability Beyond — 
Travel Beginning in One Fiscal Year and Ending in Fol- 
lowing Fiscal Year 


Where official travel performed under orders authorizing the use of a privately 
owned automobile at not to exceed the cost of similar travel by rail would have 
been completed prior to the end of the fiscal year if rail travel had been used, 
and the constructive cost of the travel by rail is less than the expenses incurred 
prior to the end of the fiscal year in traveling by automobile, the allowable cost of 
such travel may be charged to the fiscal year appropriation current at the time 
the travel began, even though the travel was not completed until after the end of 
the fiscal year. 


Comptroller General Warren to C. S. Tenley, Department of 
Agriculture, October 9, 1950: 


Reference is made to your letter of August 30, 1950, transmitting 
travel reimbursement vouchers in favor of Alfred M. Pendleton, cov- 
ering the periods June 4, 1950, to June 30, 1950, and July 1, 1950, re- 
spectively, and requesting a decision whether, under the circum- 
stances hereinafter related, the total amount allowable should be 
charged to the appropriation for the fiscal year 1950 or prorated be- 
tween the appropriations for the fiscal years 1950 and 1951. 

It appears that the employee under competent orders authorizing 
the use of a privately owned automobile, not to exceed the cost of 
similar travel by rail, departed from Dallas, Texas, for Washington, 
D. C., on June 15, 1950, by automobile for temporary duty. He re- 
turned to Dallas on July 1, 1950, arriving at 7:45 p.m. It is reported 
on the comparative cost statement transmitted with your letter that 
the expense incurred for travel by automobile from Dallas to Wash- 
ington, and return, was $269.30, of which it appears that $31.45 was 
incurred on July 1, 1950, or in the fiscal year 1951. It is reported that 
the cost of the same travel by rail would have been $194.90 and that 
the journey would have been completed prior to June 30, 1950, had rail 
transportation been used. 

Since it appears that the travel expense allowable for the journey, 
exclusive of miscellaneous items, is limited to $194.90—the construc- 
tive cost of travel by rail—and since that amount is less than the ex- 
pense incurred for the same travel by automobile, during the month 
of June 1950, and since all miscellaneous expenses claimed were in- 
curred in June 1950, the total allowable reimbursement incident to 
such travel may be charged to the appropriation available for the fiscal 
year 1950. 
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The vouchers, transmitted with your letter, are returned herewith 
and, if otherwise correct, properly may be certified for payment in 
accordance with the foregoing. 


[B-98026] 


Quarters Allowance—Dependents—Effect of Husband’s 
Receipt of Veteran’s Subsistence Allowance 


A member of the uniformed services whose husband is receiving an increased 
subsistence allowance under the Servicemen’s Readjustment Act of 1944, as 
amended, as a veteran with a dependent (wife), is not entitled under the Career 
Compensation-Act of 1949 to be paid an increased basic allowance for quarters on 
account of her husband, in the absence of a judicial determination in the matter. 


Assistant Comptroller General Yates to Col. J. R. Berrios, Depart- 
ment of the Army, October 10, 1950: 


Reference is made.to your letter of August 22, 1950, with enclosures, 
forwarded to this Office by second indorsement dated September 12, 
1950, of the Chief of Finance, Department of the Army, requesting a 
decision whether you are authorized to credit Captain Margaretta B. 
Pinneo, N-716, ANC, with increased basic allowance for quarters on 
account of dependents (husband) under the Career Compensation Act 
of 1949, Public Law 351, approved October 12, 1949, 63 Stat. 802. You 
doubt the propriety of making payment because the husband is a 
veteran receiving a subsistence allowance from the Veterans Admin- 
istration in the amount of $105 per month while undergoing studies 
under “the G I Bill of Rights,” and because of your doubt as to 
whether some of the items included in the officer’s itemization of her 
husband’s living expenses properly may be included in determining 
the dependency status of the husband. It is presumed that the sub- 
sistence allowance received by the husband is that authorized by sec- 
tion 6 of the Servicemen’s Readjustment Act of 1944, 58 Stat. 289, as 
amended by the act of May 4, 1948, 62 Stat. 208, for a veteran having 
one dependent—in this case a wife—and pursuing a course of full- 
time institutional training. 

Section 302 (f) of the Career Compensation Act of 1949, 63 Stat. 
813, authorizes payment of a monthly basic allowance for quarters 
to members of the uniformed services, the amount of which in the 
case of a member with a dependent or dependents being greater than 
that in the case of a member without a dependent. The term “de- 
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pendent” is defined in section 102 (g) of the act, 63 Stat. 804, and, 
insofar as is herein material, it is provided— 

* * * That in the case of female members of the uniformed services, the 
term “dependents” shall include a husband in addition to those persons otherwise 
defined as dependents in this subsection, but only when such husband, or children, 
as defined above, are in fact dependent upon said female member for over half 
of his or her support. 

While the quoted portion of section 102 (g) of the act might—it 
taken literally and in the event proper evidence were submitted—be 
viewed as permitting the payment of a basic allowance for quarters 
to a member of the uniformed services with a dependent or dependents 
under conditions such as those appearing in this case, it is a settled 
rule of statutory interpretation that laws are to be given a sensible 
construction, and a literal application of a statute which would lead 
to absurd consequences is to be avoided whenever a reasonable appli- 
cation can be given to it. Beach v. United States, 144 F. 2d 533; 
Peters v. Felber, 152 P. 2d 42; Russell v. Lund, 39 A. 2d 337; Lambur 
v. Yates, 148 F. 2d 137. Also, that the literal meaning of a statute 
need not be followed if so doing would achieve a result contrary to 
its evident purpose and legislative intent. United States v. American 
1 rucking Association, Inc., 310 U. S. 534; United States v. Katz, 271 
U. S. 354. 

The increased subsistence allowance authorized for a veteran having 
a dependent or dependents, and pursuing a course of full-time insti- 
tutional training, is to assist the veteran in caring for his dependent 
or dependents while in training. Hence, a holding that the claim- 
ant’s husband is a “dependent” within the meaning of that term as 
used in section 102 (g) of the Career Compensation Act, supra, while 
the husband is in receipt of an increased subsistence allowance under 
the Servicemen’s Readjustment Act of 1944, supra, on account of 
the member (wife) as his “dependent,” would lead to an absurd con- 
clusion that each “dependent” is dependent on the other “dependent” 
for his or her support. Therefore, aside from your expressed doubt 
regarding certain items listed in the husband’s living expenses, this 
Office must view the matter as fraught with such reasonable doubt 
as to require that it not authorize the crediting in Captain Pinneo’s 
pay account of an increased basic allowance for quarters on account 
of her husband in the absence of a judicial determination of the right 
of a member of the uniformed services to the increased allowance in 
such cases. 


The enclosures submitted with your letter are retained in this 
Office. 
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[B-98221] 


Lump-Sum Leave Payments—Separation from One Tem- 
porary Position and Reemployment in Another 


Where an employee received a lump-sum payment for his accumulated annual 
leave due to a break in service occurring between temporary positions in the 
same agency or to an intervening period of employment not subject to leave 
regulations, such employee, not being entitled under the current Annual and 
Sick Leave Regulations to transfer his annual leave under such circumstances, 
is not required to refund the lump-sum payment for unexpired annual leave at 
the time of entering on duty in the second temporary position. 


Comptroller General Warren to the Secretary of Commerce, 
October 10, 1950: 


Reference is made to your letter of September 20, 1950, requesting 
decision whether the certifying officer will be required to effect a 
refund covering the unexpired portion of annual leave for which 
lump-sum payments were made in cases similar to the following: 


Mary M. Alston entered on duty as a Supervisor’s Clerk at the rate of $9.60 
per diem, WAE, on April 28, 1949, limited to September 30. 1949. Her services 
were terminated on September 30, 1949, and she was paid a lump sum payment 
for 100 hours of accumulated annual leave. She was reemployed on October 5, 
1949, — the same rate, limited to November 30, 1949, and resigned on October 
21, 1949. 

Mildred P. Arneson entered on duty as a Supervisor’s Clerk at the rate of $9.60 
per diem, WABE, on April 17, 1949, limited to September 30, 1949. On October 
1, 1949, her appointment was changed to an Enumerator at $1.30 per hour, WAE, 
which position was not subject to leave regulations. Therefore, she was paid 
a lump sum payment for 100 hours of accumulated annual leave. On October 
16, 1949, she was changed to an Enumerator at $10.47 per diem, WAE, limited 
to December 31, 1949, which position was subject to leave regulations. 


It appears from your submission that all of the appointments 
involved constituted temporary appointments. In 27 Comp. Gen. 126 
it was held by this Office, quoting from the syllabus: 

Where an employee transfers from one temporary position to another under 
conditions for which the leave regulations make no provision for the transfer 
of accrued annual leave and there would result a forfeiture of the leave, the 
employee may be regarded as “separated from the service” within the meaning 
of the lump-sum leave payment statute of December 21, 1944, even though there 


be no actual break in service, so that a lump-sum payment may be made for the 
leave. 


While the examples quoted above involve temporary appointments 
in the same agency it does not appear that such appointments were 
continuous so as to be regarded as one period of temporary employ- 
ment for the purpose of transfer of annual leave. See 20 Comp. Gen. 
661; 21 id. 101. That is to say, a break in service actually occurred 
between the appointments referred to in both examples, the inter- 
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vening period of employment in the second example not being 
material since the leave regulations were not applicable thereto. 

Accordingly, as the current leave regulations make no provision for 
the transfer of annual leave under the circumstances related, the 
principle set forth in the decision in 27 Comp. Gen. 126 is for appli- 
cation and no refunds of lump-sum leave payments should be 
required. 


[B-98317] 


Mileage—Travel by Privately Owned Automobile—Evi- 
dence Acceptable in Lieu of Speedometer Readings or High- 
way Mileage Guides 


W here, due to a defective speedometer, an employee traveling on a mileage basis 
in and around his headquarters could not verify the distance traveled by standard 
highway mileage guides or by speedometer readings, as required by paragraph 
12a (1) of the Standardized Government Travel Regulations, a reasonable 
mileage computation of the distance traveled, as approved and certified by a 
responsible administrative officer having knowledge of the facts, may be accepted 
as the best available evidence thereof and reimbursement upon such basis may 
be regarded as substantial compliance with the requirements of said regulations. 


Comptroller General Warren to Vera D. Huntsman, Department 
of Labor, October 12, 1950: 


Reference is made to your letter of September 20, 1950, requesting 
a decision as to the propriety of payment on a voucher, transmitted 
therewith, in favor of Mr. John D. Marriott, for mileage for travel 
by privately owned automobile under the facts and circumstances 
hereinafter set forth. 

It appears from your letter that Mr. Marriott was employed on a 
when-actually-employed basis by the Bureau of Labor Statistics for 
work on a special survey being conducted in the Salt Lake City area; 
that all of the travel in question was performed in and around that 
area ; and that, therefore, the mileage claimed could not be verified by 
a standard table of distances. Further, it is stated that speedometer 
readings could not be used as a measure of the distances traveled be- 
cause the speedometer in the automobile utilized was defective. Mr. 
Marriott is said to have stated that he notified his supervisor as to the 
condition of the speedometer prior to the travel, and, apparently, the 
supervisor assured him that he would be reimbursed npon a mileage 
basis, notwithstanding the condition of the speedometer. 
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In support of the mileage claimed, there was attached to the sub- 
ject voucher the following computation of mileage which was certified 
and approved by Mr. William C. Herold, field supervisor : 

Mr. John D. Marriott’s automobile has a defective milage [sic] indicator; 
therefore, milage [sic] was tabulated on the basis of 6 city blocks equal to 1 mile. 
(Measured by a working meter.) 

It is noted that no travel order or other written authorization for 
the travel in question was transmitted here with your letter. How- 
ever, for purposes of this decision it is assumed that the said travel 
was properly authorized and that reimbursement upon a mileage 
basis at the rate of 7 cents per mile was prescribed. 

Paragraph 12a (1) of the Standardized Government Travel Regu- 
lations, as amended, is in part as follows: 

* * * When transportation is authorized or approved by privately owned 
motorcycle or automobile, distances between points traveled shall be as shown in 


standard highway mileage guides or by speedometer readings. Any substantial 
deviations from distances shown in the standard highway mileage guides shall 
* 


be explained. * * 
In view of the fact that the actual distances traveled could be veri- 
fied neither by standard highway mileage guides nor by speedometer 
readings of the automobile in which the travel was performed, and 
since the mileage computation, upon which the amount claimed on 
the voucher is based, appears reasonable and has been certified and 
approved by the field supervisor, who apparently had knowledge of 
the facts, it may be accepted as the best available evidence of the 
actual distances traveled, and reimbursement upon such basis prop- 
erly may be regarded as substantial compliance with the requirements 
of paragraph 12a (1) of the Standardized Government Travel Regu- 

lations, supra. Compare 24 Comp. Gen. 168, and 26 id. 770. 
Accordingly, the voucher, which is returned herewith, may be certi- 
fied for payment, if otherwise correct. 


[B-93693] 


Subsistence—Messes—Naval Aviation Cadets 


While section 4 of the Naval Aviation Cadet Act of 1942 as amended by sec- 
tion 527 of the Career Compensation Act of 1949 provides that aviation cadets on 
active duty shall be entitled to receive the same allowance for subsistence as is 
authorized for officers of the Navy, said cadets are not entitled to such allowance 
at all times on a monthly basis as is provided for naval officers by section 301 of 
the 1949 act, but only on that basis when not subsisted at Government expense. 


Where the operating expenses. including food items, of a Government officer 
candidate mess, established administratively much in the same manner as a 
general mess and requiring participation therein on a more or less mandatory 
basis, are paid from appropriated funds, such mess is not to be reimbursed for 
food furnished aviation cadets subsisted thereon. 
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Assistant Comptroller General Yates to the Secretary of the Navy, 
October 13, 1950: 


There has been considered your letter of March 7, 1950, enclosing 
letter dated December 2, 1949, from the Chief, Bureau of Supplies 
and Accounts, wherein you request decision on two questions arising 
under the Career Compensation Act of 1949, Public Law 351, ap- 
proved October 12, 1949, 63 Stat. 812, the first question being as 
follows: 

(1) Under Section 4 of the Naval Aviation Cadet Act of 1942, as amended by 
Section 527 of the Career Compensation Act of 1949, are aviation cadets entitled 
to a basic allowance for subsistence of $42.00 per month at all times, as is pro- 
vided for officers by Section 301 of the Career Compensation Act of 1949, or does 
the said section as amended merely fix the rate for subsistence allowance to 
which aviation cadets are entitled when not subsisted at Government expense? 

Section 4 of the Naval Aviation Cadet Act of 1942, as originally 
enacted (56 Stat. 737), provided, in pertinent part, as follows: 

* * * To each aviation cadet when not subsisted at Government expense, 
there shall be paid, in addition, a money allowance for subsistence of $1 per 
day * * *. [Italics supplied.] 

Such section was amended by section 527 of the Career Compensation 
Act of 1949, Public Law 351, approved October 12, 1949, 63 Stat. 812, 
836, to read, in pertinent part, as follows: 

Aviation cadets, while on active duty, shall be entitled to be paid at the rate 
of $105 per month, which pay shall include extra pay for flying. They shall be 
entitled to receive, in addition, the same allowance for subsistence as is now or 
may hereafter be authorized for officers of the Navy * * *. [Italics supplied.] 
Section 301 of the Career Compensation Act of 1949, 63 Stat. 812, 
provides, in part, that officers shall, at all times, be entitled to receive 
a basic allowance for subsistence on a monthly basis, and this allowance 
is fixed at $42 per month. 

In House of Representatives Report No. 779, page 41, on H. R. 5007, 
which became the Career Compensation Act of 1949, there appears the 
following statement: 

Sections 527 and 528 provide that aviation cadets while on active duty, shall be 
paid at the rate of $105 per month, and shall receive an allowance at the same rate 
provided for officers which would be fixed at $42 per month * * *. [Italics 
supplied. ] 

In Senate Report No. 733, page 34, on H. R. 5007, appears the follow- 
ing statement relating to section 527, amending section 4 of the Naval 
Aviation Cadet Act of 1942: 

This section increases pay of aviation cadets from $75 to $105 per month (no 
longevity pay or flying pay—same as present law). Increases subsistence from 
$1 per day to $42 per month, when not subsisted at Government expense. Remain- 
inz provisions continuation of present law. [Italics supplied.] 

While the phrase “when not subsisted at Government expense” does 
not appear in the quoted language of House of Representatives Report 
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No. 779, and while section 527 of the Career Compensation Act of 1949 
does not contain such phrase, it would appear that the said section 527, 
insofar as here pertinent, was intended only to increase the rate of 
the subsistence allowance payable to aviation cadets and not to change 
the conditions under which it was payable. That such was the inten- 
tion of Congress is further borne out by the fact that the act of January 
20, 1942, 56 Stat. 9, authorizing the payment of the subsistence 
allowance provided for aviation cadets to be made direct to the messes, 
was not repealed and is still in effect. Thus, the provisions of the act 
of January 20, 1942, supra, are applicable to the allowance for sub- 
sistence provided for aviation cadets as prescribed in the Career 
Compensation Act of 1949. Therefore, it must be concluded that under 
section 4 of the Naval Aviation Cadet Act of 1942, as amended, supra, 
aviation cadets are entitled to subsistence allowance at the rate of $42 
per month, only when they are not subsisted at Government expense. 
Your first question is answered accordingly. 

Your second question relates to a statement contained in the said 
letter from the Chief, Bureau of Supplies and Accounts, dated Decem- 
ber 2, 1949, as follows: 

At the present time aviation cadets are subsisted on a joint aviation cadet- 
aviation midshipmen mess, designated as an Officer Candidate Mess, at the Naval 
Air Training Command, Naval Air Training Base, Pensacola, Florida. The 
logistic support expenses of this mess, exclusive of food items, are charged to the 
appropriation “Aviation Navy.” A ratio is commuted to this mess for each 
aviation cadet and aviation midshipman subsisted on the mess. The Navy 
Department considers that the maintenance of a joint mess for these two student 


groups is necessary and desirable from the standpoint of morale, economy, and 
available facilities. * * * 


The question is— 


(2) Considering the status of this joint officer candidate mess, and considering 
your answer to question (1) above, what is the proper basis for reimbursing 
such mess for the cost of food furnished to aviation cadets subsisted thereon? 

It appears that the operating expenses, including food items, of the 
Officer Candidate Mess at Pensacola, Florida, are paid out of appro- 
priated funds; that such mess is a Government mess, established 
administratively much in the same manner as a general mess, and that 
participation therein is made more or less mandatory. Under such 
circumstances, there would be no occasion to reimburse the mess for 
food furnished the aviation cadets subsisted thereon. See 25 Comp. 
Gen. 816. Your second question is answered accordingly. 
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[B-97262] 


Pay—Inactive Training Duty—Army Reservist Receiving 
Annuity from Federal Civilian Position 


While payment of pay and allowances to any member of the Organized Reserve 
Corps who is drawing a pension, retirement pay, disability allowance, disability 
compensation, or retired pay from the Government of the United States is specifi- 
cally prohibited by section 610 of the National Military Establishment Appropria- 
tion Act, 1950, the prohibition has reference only to those technical terms as used 
in the laws relating to benefits for past military service as distinguished from 
annuities or similar benefits for civilian service, so that a member of the United 
States Army Reserve may receive pay for inactive training duty while receiving 
an annuity as a retired civilian employee. 


Assistant Comptroller General Yates to Colonel J. E. Allen, Depart- 
ment of the Army, October 13, 1950: 


There has been received by endorsement dated August 3, 1950, your 
letter of July 19, 1950, requesting decision as to whether payment is 
authorized on vouchers submitted therewith in favor of Lieutenant 
Colonel Edmund J. Wrigley, Sr., Signal Corps, United States Army 
Reserve, for inactive duty training pay for the period September 1 to 
December 31, 1949. 

It is shown that Lieutenant Colonel Wrigley formerly was em- 
ployed by the Treasury Department, Bureau of Internal Revenue, 
Intelligence Unit; that on November 30, 1948, he was retired under 
section 1 (d) of the Civil Service Retirement Act of May 29, 1930, 
as amended by the act of February 28, 1948, 62 Stat. 48, and is in 
receipt of an annuity. Your doubt as to whether payment is author- 
ized on the submitted vouchers arises from a restrictive provision in 
section 610 of the National Military Establishment Appropriation 
Act, 1950, 63 Stat. 1018, 1019. Said section provides, in pertinent part, 
as follows: 

The appropriations in this Act shall not be available for the pay * * * of 
any member of the * * * Organized Reserve Corps, for periods of active 
duty, drills, training, instruction, or other duty for which he may be entitled 
to receive compensation pursuant to any provisions of law, who may be drawing 


a pension, retirement pay, disability allowance, disability compensation, or retired 
pay * * * from the Government of the United States. * * 


In decision of December 13, 1940, 20 Comp. Gen. 313, there was 
considered the similar provision appearing under the heading “Naval 
Reserve” in the Naval Appropriation Act for the fiscal year ending 
June 30, 1941, 54 Stat. 270, and it was concluded that the words “pen- 
sion, disability allowance, disability compensation, or retired pay,” as 
used therein had reference only to those technical terms as used in 
the laws relating to benefits for past military service. It was held, 
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therefore, that such provision did not preclude the payment of active- 
duty pay and allowances to a member of the Naval Reserve. notwith- 
standing that he might also be receiving so-called retired pay as a 
retired policeman of the District of Columbia. Compare the act of 
September 27. 1950, Public Law 844, 64 Stat. 1067. That decision is 
equally applicable here and, accordingly, the vouchers transmitted 
with your letter are returned herewith, payment thereof being author- 
ized, if they are otherwise correct. 


[B-97803] 


Classification of Civilian Employees—Effective Date of Sal- 
ary Changes Resulting from Allocations and Reallocations 


In view of section 502 of the Classification Act of 1949, providing for admin- 
istrative allocation and reallocation of positions in the departmental service 
without prior approva! by the Civil Service Commission and for the payment of 
compensation based ov such action, the effective date of salary changes resulting 
from such allocations or rea'locations of positions in both departmental and 
field services is the date action is taken by the proper administrative officer 
finally to allocate or reallocate the position, or such later date as may be adminis- 
tratively fixed. 4 Comp. Gen. 280, overruled. 


Comptroller General Warren to the Secretary of the Interior, Octo- 
ber 13, 1950: 


Reference is made to your letter of September 1, 1950, requesting a 
decision as to the earliest date on which allocations and reallocations 
of positions by the Department may be made effective in the light of 
the provisions of the Classification Act of 1949, infra. 

Your letter refers to Office decision of September 8, 1924, 4 Comp. 
Gen. 280, which provides. in effect, that an allocation or reallocation 
of a position by the Civil Service Commission becomes effective on 
the first day of the pay period current when the notice of such alloca- 
tion action is received in the administrative office. Further, your 
letter relates that section 502 (a) of the Classification Act of 1949, 63 
Stat. 954, 958, authorizes departments to allocate, finally, positions 
subject to the act including departmental positions which formerly 
were allocated by the Civi] Service Commission. In view of the cited 
statutory provision you request to be advised (1) whether the re- 
ferred-to rule (set forth in 4 Comp. Gen. 280) may be applied within 
the Department to both departmental and field positions, and (2) 
whether the Department may by regulation designate what is to be 
regarded as an “administrative office” in each case. 
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Under the provisions of section 502 of the Classification Act of 1949, 
supra, allocations and reallocations of positions in the departmental 
service may be accomplished by administrative action subject to review 
by the Civil Service Commission. Also, said section provides that 
actions by the departments shall be the basis for the payment of com- 
pensation and for personnel transactions until changed by certificate 
of the Commission. Therefore, in such cases, since approval by the 
Civil Service Commission is not now required by law prior to adminis- 
trative action, the rule stated in the decision to which your letter 
refers no longer is for general application. Rather, since section 502 
provides that, in such cases, actions by the departments shall form 
the basis for the payment of compensation, there is for application the 
rule for determining the effective date of salary changes resulting from 
administrative allocation of positions in the field service, namely, the 
change becomes effective on the date the action is taken by the adminis- 
trative officer vested with the proper authority to finally allocate or re- 
allocate the position, or at such later date as might be administratively 
fixed. 22 Comp. Gen. 526. 

In view of the foregoing, no answer to the second question presented, 
supra, appears necessary. 


[B-98570] 


Leaves of Absence—Annual—Lump-Sum Payments—Ef- 
fect of Restriction in General Appropriation Act, 1951, 
Upon Leave Payments 


The restriction in section 1212 of the General Appropriation Act. 1951, upon 
payment for annua! leave earned by a civilian officer or employee during the 
ealendar year 1950 and unused at the close of business on June 30. 1951, does 
not become operative until after that date and, therefore, any annual leave 
used or liquidated by a lump-sum payment prior to that date is not affected 
thereby. 


Comptroller General Warren to G. W. Cunningham, Treasury 
Department, October 13, 1950: 


Reference is made to your letter of October 3, 1950. forwarding a 
pay roll voucher in favor of John H. Bauer and John Faulkner. 
employees of the Bureau of Narcotics who resigned during July 1950. 
on which are proposed lump-sum payments of that portion of the said 
employees’ current accrued annual leave which was earned by them 
during the first seven months of the calendar year 1950, and requesting 
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to be advised whether, in view of the provisions of section 1212 of the 
General Appropriation Act, 1951, Public Law 759, approved Sep- 
tember 6. 1950, 64 Stat. 768, the said voucher legally may be certified 
for payment. 

The referred-to statute provides, in part, that— 

No part of the funds of, or available for expenditure by any corporation or 
agency included in this Act, including the government of the District of Colum- 
bia, shall be available to pay for annual leave accumulated by any civilian 


officer or employee during the calendar year 1950 and unused at the close of 
business on June 30,1951 * * *. 


In Office decision of September 29, 1950, B-98189, 30 Comp. Gen. 
128, it was held, inter alia, that the above-quoted provision constitutes 
“a permanent restriction upon payments for annual leave earned by 
civilian officers or employees of the Government during the calendar 
year 1950 and unused by July 1, 1951,” and that said provision applies 
“with equal force to lump-sum payments and salary payments while 
employees are in an annual leave status.” Since the restriction is 
upon the payment for 1950 annual leave wnused at the close of business 
on June 30, 1951, it actually does not become operative until after 
that date; hence, any annual leave used or liquidated by a lump-sum 
payment prior to such date is not affected thereby. 

Accordingly, the submitted voucher, which is returned herewith, 
may be certified for payment if it is otherwise correct. 


[B-98054] 


Compensation—Panama Canal Pilots—Effect of Classifica- 
tion Act of 1949 


Panama Canal pilots having been held by the Civil Service Commission to be 
officers or members of crews of vessels within the meaning of section 202 (8) of 
the Classification Act of 1949 and, as such, excepted from the compensation pro- 
visions of that act, it is mandatory under said section that their compensation be 
fixed and adjusted from time to time as nearly as is consistent with the public 
interest in accordance with prevailing rates and practices in the maritime indus- 
try ; also, the effect of section 202 (8) is to render inapplicable to such pilots the 
overtime compensation provisions of section 201 of the Federal Employees Pay 
Act of 1945, as amended. 


Comptroller General Warren to the Governor of the Panama 
Canal, October 16, 1950: 


There has been considered your letter of September 5, 1950, with 
enclosures, submitting for decision certain questions hereinafter set 
forth concerning the basic and overtime compensation of Panama 
Canal pilots, which questions have arisen because of the Classification 
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Act of 1949, and of a recent ruling thereunder by the Civil Service 
Commission. 

Sections 201, 202, and 203 of said Classification Act of 1949, 
approved October 28, 1949, 63 Stat. 954, 955, 956, provide in pertinent 
part as follows: 

Sec. 201. (a) For the purposes of this Act, the term “department” includes 
(1) the executive departments, (2) the independent establishments and agencies 


in the executive branch, including corporations wholly owned by the United 
States * * 


(b) Subject -. the exemptions specified in section 202, and except as provided 
in sections 204 and 205, this Act shall apply to all civilian positions, officers, and 
employees in or under the departments. 

Sec. 202. This Act (except title XII) shall not apply to— 


* . . * * e s 


(8) Officers and members of crews of vessels, whose compensation shall be 
fixed and adjusted from time to time as nearly as is consistent with the public 
interest in accordance with prevailing rates and practices in the maritime 
industry. 


Sec. 203. The Civil Service Commission * * * is authorized and directed 
to determine finally the applicability of sections 201 and 202 to specific positions, 


officers, and employees. 

You state that the rates of pay for Panama Canal pilots now are and 
have been fixed administratively by the Governor of The Panama 
Canal pursuant to the authority vested in the President by section 81 
of title 2 of the Canal Zone Code, as amended by section 3 of the act of 
July 9, 1937, 50 Stat. 487, and delegated to the Governor by section 1 
of the Executive Order No. 1888 of February 2, 1914. It further is 
stated that in administratively fixing the rates of pay of Panama Canal 
pilots, a wage-board procedure in the usual sense has not been used and 
such rates have not borne a direct relation to rates of pay in the mari- 
time industry, although the latter rates have been considered as a guide 
to the extent that any such rates have appeared to involve analogous 
positions and have been susceptible of coordination with compensation 
rates generally in Panma Canal organizations. Also, you state that 
the pilots were not subject to the Classification Act of 1923, as 
amended. 

As pointed out in your letter, the Classification Act of 1949, which 
applies to Federal employees generally unless excepted therefrom, 
does not specifically except therefrom the Panama Canal pilots. How- 
ever, under date of August 11, 1950, the Civil Service Commission 
ruled pursuant to authority contained in section 203, quoted above, that 
the pilots are to be considered excepted from such act by reason of 
section 202 (8) thereof, also quoted above. 

The first two questions, together with your discussion thereof, are 
stated in your letter, as follows: 


It will be noted that the quoted paragraph (8) of section 202 (like paragraph 
(7) of that section, re wage board employees), refers to a class of employees 
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“whose compensation shall be fixed” in accordance with certain prevailing rates 
and practices. Of the 31 excepting paragraphs, paragraphs (7) and (8) are the 
only ones that use this form of reference as to how the compensation of the 
excepted classes is fixed. All other excepting paragraphs that contain any such 
reference are stated in terms of excepted classes of employees whose compen- 
sation “is fixed” in accordance with cited statutes, or similar merely descriptive 
language. 

Question 1. Does the language of section 202 (8) of the Classification Act of 
1949, which has been held to exclude Panama Canal pilots from that Act, have 
the effect of affirmatively establishing the basis upon which the Governor must 
as a matter of law fix and adjust the pilots’ basic compensation: namely, in ac- 
cordance with prevailing rates and practices in the maritime industry, as nearly 
as is consistent with the public interest? 

As stated above, the pilots were not subject to the Classification Act of 1923, 
as amended, and have never been considered to be “wage board” employees. Their 
compensation has been fixed administratively by the Governor as described above. 
It is suggested that the Congress did not have in mind affirmatively changing the 
basis upon which the compensation of Panama Canal pilots should be fixed; 
but the Civil Service Commission having ruled that such pilots are officers or 
members of crews of vessels within the excepting clause, the effect of the lan- 
guage of that clause as to the basis upon which the compensation “shall” be 
fixed is important. The practical importance of the matter is, however, more 
apparent in connection with question 2, below, concerning overtime compensation, 
sinc, the basic compensation would probably be affected very little, if at all, by 
an affirmative answer to question 1 

Question 2. If question 1 is answered in the affirmative, does the statutory 
language in question also relate to overtime compensation, so as to make 
inapplicable to Panama Canal pilots the otherwise applicable overtime 
compensation provisions of the Federal Employees Pay Act of 1945, as amended? 


This question is of substantial and immediate importance, because it is prob- 
able that if overtime compensation is required to be fixed “as nearly as is con- 
sistent with the public interest in accordance with prevailing rates and practices 
in the maritime industry.” such overtime compensation will differ from the 
overtim: compensation schedules (and night pay differentials) prescribed by 
the 1945 Pay Act as amended. This office's information concerning overtime 
pay in the maritime industry that may be pertinent to Panama Canal pilots 
is not yet complete, but it is believed that it involves payment of so-called “true 
time and one half” for overtime work. 

For the sake of the record, it is deemed appropriate to observe at 
this point that the discretionary authority conferred by section 81 of 
title 2 of the Canal Zone Code, as amended, supra, with respect to the 
fixing of the compensation of employees of The Panama Canal is sub- 
ject to the express condition, “until such time as Congress may by 
law regulate the same.” Consequently, if an act of Congress relative 
to Federal employees’ compensation otherwise is applicable to all or 
a class of employees of The Panama Canal, such act would supersede, 
pro tanto, the discretionary authority. 10 Comp. Gen. 519, 520. 

Sections 102 (d) and 606 of the Federal Employees Pay Act of 1945, 
as amended by section 8 of the Federal Employees Pay Act of 1946, 
60 Stat. 218, referred to in your letter, provide as follows: 


Sec. 8. (a) Section 102 (d) of the Federal Employees P. 
a read as follows: oes rea eT 
“(d) is Act, except sections 606 and 607, shall not apply to employees of 
the Transportation Corps of the Army of the United States on bee saeanien 
by the United States, to vessel employees of the Coast and Geodetic Survey, to 
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vessel employees of the Department of the Interior, or to vessel employees of the 
Panama Railroad Company.” 
(b) Section 606 of such Act is amended to read as follows: 


“VESSEL EMPLOYEES 


“Section. 606. Employees of the Transportation Corps of the Army of the 
United States on vessels operated by the United States, vessel employees of the 
Coast and Geodetic Survey, vessel employees of the Department of the Interior, 
and vessel employees of the Panama Railroad Company, may be compensated 
in accordance with the wage practices of the maritime industry.” 

See, also, section 13 of the War Overtime Pay Act of 1943, 57 Stat. 78, 
which contained similar provisions with reference to vessel employees 
of the Transportation Corps of the Army of the United States, only. 

Clearly, the provisions of law just quoted not only excepted the 
vessel employees enumerated therein from the compensation provi- 
sions of the 1945 and 1946 acts but also conferred broad permissive 
authority to compensate such employees in accordance with wage 
practices of the maritime industry. Similarly, in the case of em- 
ployees who are held by the Civil Service Commission under authority 
of section 203 to be officers or members of crews of vessels, the conclu- 
sion is inescapable that the effect of the last clause of section 202 (8) 
of the 1949 act is to require that their compensation be fixed and 
adjusted from time to time in accordance with prevailing rates and 
practices in the maritime industry, subject only to the discretion which 
may be embodied in the term “as nearly as is consistent with the 
public interest.” In that connection, it is for noting that said sec- 
tion 202 (8) uses the word “shall”—a term of mandate—as distin- 
guished from the permissive word, “may,” as used in the prior 
enactments. Accordingly, your first question is answered in the 
affirmative. 

With respect to question 2, you point out that Panama Canal pilots 
were not included within the exceptions of certain vessel employees 
from the Federal Employees Pay Act of 1945, as amended (sections 
102 (d) and 606, as amended, quoted above), and state that such pilots 
have been paid overtime compensation for work in excess of 40 hours 
per week under section 201 of the 1945 act, 59 Stat. 296. The ques- 
tion thus arises whether, notwithstanding the absence of specific 
exceptions from the coverage of said section 201, as in the case of 
certain other vessel employees, section 202 (8) has the effect of sup- 
plying such exception by implication. I am of the view that it does 
have such effect. 

Since the Classification Act of 1949 deals primarily with the fixing 
of basic rates of compensation. it might be said that the provisions of 
section 202 (8) also relate only to basic compensation. and that other 
elements of compensation, such as premium rates for overtime serv- 
ices, were not intended to be affected thereby. However, in contra- 
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distinction to section 202 (7), 63 Stat. 955, relative to employees in 
recognized trades or crafts, etc., which uses the expression “in accord- 
ance with prevailing rates,” without more, section 202 (8) uses the 
expression “in accordance with prevailing rates and practices in the 
maritime industry.” [Italics supplied.] The addition of the itali- 
cized words is significant and if those words are to be given full effect, 
they must be held to require the fixing of all elements of compensation, 
including overtime compensation, in accordance with “practices” in 
the maritime industry, as nearly as is consistent with the public in- 
terest. Furthermore, any other conclusion would in all likelihood 
create a disparity between the total compensation of vessel employees 
already covered by the provisions of the 1945 and 1946 pay acts and 
the residue of such employees covered by section 202 (8)—a result 
which would not seem to be in keeping with the purposes of the Classi- 
fication Act of 1949. Accordingly, in view of the foregoing and of 
the provisions of section 1204 of the Classification Act of 1949, 63 Stat. 
973, that all laws or parts of laws inconsistent with the act are re- 
pealed to the extent of such inconsistency, question 2 is answered in 
the affirmative. 

While, as indicated in your letter, under section 1105 (a) (2) of the 
Classification Act of 1949, 63 Stat. 972, the provisions of that act 
respecting the class of employees here involved became effective on the 
date of enactment thereof—October 28, 1949—nevertheless, since some 
lapse of time to effectuate any changes contemplated by the law would 
have occurred in any event and since it appears that the delay to the 
present time has been occasioned by the doubt whether section 202 (8) 
was applicable to Panama Canal pilots, this Office will interpose no 
objection to the continuance of otherwise proper former practices for 
a reasonable period, pending the taking of the necessary administra- 
tive action to adjust the compensation of this class of employees to 
accord with said section 202 (8). 

In view of the answer to questions 1 and 2 and in the absence of 
any information here concerning the applicable practices in the mari- 
time industry, it is not deemed appropriate to attempt at the present 
time an answer to question 3 which deals with the matter of whether 
travel time of the pilots in connection with their return to their home 
stations after completing a Canal transit is to be included in com- 
puting the hours of service of the basic 40-hour workweek and in 
computing the hours of overtime in excess of the 40-hour workweek. 
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[B-98145] 


Disability Retirement Pay—Army Officers—Service with 
Isthmian Canal Commission 


An Army colonel who upon retirement for age was advanced on the retired list 
to the rank of brigadier general with retired pay of such rank pursuant to 
section 3 of the act of March 4, 1915, providing for such advancement for service 
with the Isthmian Canal Commission, and who was recalled to active duty in the 
rank of colonel and incurred a physical disability while serving in that rank, is 
not entitled to have his disability retirement pay computed under the provisions of 
the Career Compensation Act of 1949 on the basis of the grade or rank of brigadier 
general. 


Assistant Comptroller General Yates to the Secretary of Defense, 
October 18, 1950: 


There has been considered your letter of September 18, 1950, with 
enclosure, requesting decision as to whether Brigadier General Walter 
D. Smith is entitled to disability retired pay based on the pay of the 
grade of brigadier general, under the circumstances set forth in the 
said enclosure (letter dated May 16, 1950, from Colonel B. J. Tulling- 
ton, Finance Department, U. S. Army, to the Chief of Finance). 

It appears that the officer was placed on the retired list of the Regular 
Army effective December 1, 1939, pursuant to the provisions of the act 
of June 30, 1882, 22 Stat. 118, 10 U.S. C. 945, having attained the age of 
sixty-four years on November 16, 1939. Upon retirement he was 
advanced one grade in rank, that is, from colonel to brigadier general, 
in accordance with the provisions of section 3 of the act of March 4, 
1915, 38 Stat. 1191, 10 U. S. C. 1027, which provides that officers of the 
Army and Navy who were detailed for duty with the Isthmian Canal 
Commission on the Isthmus of Panama for more than three years, and 
who shall not have been advanced in rank for such service by any provi- 
sion of law, shall be advanced one grade in rank upon retirement. The 
officer apparently was paid retired pay equal to 75 per centum of the 
pay of a brigadier general from December 1, 1939, to January 20, 1941. 
15 Comp. Gen. 824; Leys v. United States, 80 C. Cls. 235. By para- 
graph 3, War Department Special Orders No. 15, dated January 18, 
1941, as amended by paragraph 2 of War Department Special Orders 
No. 16, dated January 21, 1941, he was recalled to active duty, “with 
the rank of Colonel, the rank held upon retirement.” He served on 
active duty as a colonel from January 21, 1941, to March 6, 1946, when 
he was released from active duty. By paragraph 7 of War Depart- 
ment Special Orders No. 37, dated February 13, 1946, it was announced 
that the officer was found by an Army Retiring Board incapacitated for 





164 DECISIONS OF THE COMPTROLLER GENERAL [30 


active service by reason of disability incident to the service incurred 
while serving on active duty in the same grade as that held by him on 
the retired list, that is, “(Col w/rank Brig Gen) ,” and his retired pay 
status was changed to that of an officer retired by operation of section 5 
of the act of June 29, 1943, 57 Stat. 250, 10 U. S. C. 985d. The said 
section 5 of the 1943 act provides that any officer of the Regular Army 
on the retired list who shall have been placed thereon for reasons other 
than physical disability shall, if he incurs physical disability while 
serving on active duty “in the same grade as that held by him on the 
retired list,” receive retired pay computed as otherwise provided by 
law for officers of such grade retired on account of physical disability 
incident to the service. Section 8 of the said act, 57 Stat. 250, 10 
U. S. C. 985g, provides that nothing contained in such act shall be 
construed to affect the right of any officer of the Regular Army to have 
the rank and retired pay of a higher grade than therein provided, if 
entitled thereto under other provisions of law. It is stated that the 
officer (by reason of such disability status) has been paid the retired 
pay of a colonel with over 30 years’ service from March 7, 1946, without 
income tax deductions (see section 22 (b) (5) of the Internal Revenue 
Code, 53 Stat. 10) but apparently he is of the opinion that he is entitled 
to disability retirement pay of a brigadier general, rather than a 
colonel, under the provisions of the Career Compensation Act of 1949 
approved October 12, 1949. 

Section 411 of the said act, 63 Stat. 823, provides, in pertinent part, 
as follows: 

Pursuant to such regulations as the President may prescribe, (1) any member 
or former member of the uniformed services heretofore retired by reason of 
physical disability and now receiving or entitled to receive retired or retirement 
pay * * * may elect within the five-year period following the effective date 
of this title, (A) to qualify for disability retirement pay under the provisions of 
this Act and, dependent on his qualification, shall be entitled to receive either 
the disability retirement pay or the disability severance pay prescribed in this 
title: Provided, That the determination of tke percentage of disability as pre- 
scribed in sections 402 (a) (3), 402 (b) (3), or 402 (c) (3), as applicable, shall 
be based upon the disability of such member, former member, or person, as of the 
time he was last retired or as of the time he was granted retirement pay, as the 
case may be, and the percentage of such disability will be determined in accord- 
ance with the standard schedule of rating disabilities in current use by the 
Veterans’ Administration; or (B) to receive retired pay or retirement pay com- 
puted by one of the two methods contained in section 511 of this Act * * *. 

An officer otherwise within the purview of the said section 411 of the 
Career Compensation Act may elect to qualify for disability retirement 
pay under the provisions of such act (section 402d, 63 Stat. 818) or to 
receive retirement pay computed by one of the two methods contained 
in section 511 of the act. The two methods contained in the said 
section 511 (63 Stat. 829) are as follows: 

* * * (a) The monthly retired pay, retainer pay, or equivalent pay in the 


amount authorized for such members and former members by provisions of law 
in effect on the day immediately preceding the date of enactment of this Act, or 


| 
| 
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(b) monthly retired pay, retirement pay, retainer pay, or equivalent pay equal 
to 2% per centum of the monthly basic pay of the highest federally recognized 
rank, grade, or rating, whether under a permanent or temporary appointment, 
satisfactorily held, by such member or former member, as determined by the 
Secretary concerned, and which such member, former member, or person would 
be entitled to receive if serving on active duty in such rank, grade, or rating, 
multiplied by the number of years of active service creditable to him. * * 

The first method contained in section 511, in effect, permits a member 
to continue to receive retired pay authorized under laws in effect on 
the date immediately preceding the date of enactment of the act. 
Under the second method contained in section 511, a member is entitled 
to retired pay equal to 214 per centum of the monthly basic pay of 
the highest federally recognized rank or grade, permanent or tem- 
porary, “satisfactorily held” by such member “as determined by the 
Secretary concerned” and which such member would be entitled to 
receive if serving on active duty in such rank or grade, multiplied by 
the number of years of active service creditable to him. It is under- 
stood that the Secretary of the Army determined that no member, with 
certain exceptions not here material, may be considered as having 
“satisfactorily held” a higher grade or rank unless he served on active 
duty in such higher grade or rank for at least six months. Conse- 
quently, since the officer did not satisfactorily hold the grade or rank 
of brigadier general as determined by the Secretary of the Army, he 
is not entitled, under section 511, to have his retired pay computed on 
the basis of the basic pay of a brigadier general. 

The disability retirement pay authorized under section 402 (d) of 
the Career Compensation Act is based on a percentage of the monthly 
basic pay of the rank or grade held “at the time of the placement of his 
name on the temporary disability retired list or at the time of his 
retirement,” whichever is earlier. In the case of an officer retired prior 
to October 1, 1949, and otherwise eligible for disability retirement pay, 
the “time of his retirement” would, of course, be earlier than the 
time of placement of his name on the temporary disability retired list 
and, hence, the rank or grade held at the time of retirement would be 
controlling for pay purposes, except to the extent otherwise provided. 
Although the officer, “upon retirement” in 1939, was advanced one 
grade in rank to that of brigadier general pursuant to the provisions 
of section 3 of the act of March 4, 1915, supra, nevertheless, “at the 
time of his retirement” he held the grade or rank of colonel and it is 
on the basis of such grade or rank that his disability retirement pay 
would have to be computed under section 402 (d) of the act, since he 
is not within the purview of the second proviso of the said section 
402 (d). That proviso authorizes the disability retirement pay of 
members who held a “temporary” rank or grade higher than the rank 
or grade held at the time of placement of the member’s name upon 
the temporary disability retired list or at the time of his retirement, 
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whichever is earlier, and who shall have served satisfactorily in such 
higher rank or grade, as determined by the Secretary concerned, to 
be computed on the basis of the monthly basic pay of such higher 
rank or grade to which he would have been entitled had he been 
serving on active duty in such higher rank at the time of placement 
of his name on the temporary disability retired list or at the time 
of retirement, whichever is earlier. The officer never held the 
“temporary” rank or grade of brigadier general. Moreover, since 
he never served on active duty in such rank or grade, the Secre- 
tary of the Army presumably has determined that, within the meaning 
of the statutory provisions here involved, the highest grade satisfac- 
torily held by the officer during his career was that of colonel. Conse- 
quently, if the officer should elect, under section 411, to receive the 
disability retirement pay authorized under section 402 (d), such pay 
must be computed on the basis of the grade or rank of colonel. 


[B-86914] 


Leaves of Absence—National Guard Civilian Employees— 
Payment for Leave Not Taken Prior to Termination of 
Employment 


In view of the amended regulations promulgated by the Secretary of the Army 
pursuant to section 90 of the National Defense Act, as amended, authorizing 
a lump-sum payment for leave not taken by National Guard civilian employees 
prior to the termination of employment by death, or otherwise, payment for 
accumulated and current accrued annual leave not taken by a National Guard 
caretaker prior to his death may be made to the representative of his estate, 
provided death occurred on or after the effective date of such amendment. 29 
Comp. Gen. 421, overruled in part. 


Assistant Comptroller General Yates to the Secretary of the Army, 
October 23, 1950: 


There has been considered your letter of June 20, 1950, with en- 
closure, requesting to be advised whether or not Office decision of 
April 24, 1950, B-86914 (29 Comp. Gen. 421), with respect to payment 
for leave not taken by National Guard civilian employees (caretakers, 
etc.) prior to death, will continue to be effective on and after the date 
of Changes No. 3, March 1, 1950, in National Guard Regulations No. 
75-16. 

The cited decision held, quoting the syllabus: 


The regulations promulgated by the Secretary of the Army under section 90 
of the National Defense Act, as amended, fixing the compensation of caretakers 








Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 167 


of the National Guard do not provide any compensable rights for leave not 
taken prior to separation from the service, so that no greater right to payment 
for such leave legally accrues to the estate of a deceased caretaker and, there- 
fore, payment may not be made to the administrator of the estate for leave 
not taken by the caretaker prior to his death. 

Said decision was based upon the provisions of paragraph 12d (7), 
NGR 75-16, dated December 29, 1947, as changed by Changes No. 1, 
dated April 16, 1948, promulgated under section 90 of the National 
Defense Act, as amended, 32 U. S. C. 42. As it then stood the said 
regulation provided that— 

(7) Cash settlement of accrued leave is not authorized with the exception 
of claims for accrued leave due a deceased employee. 

The provision in such regulation that cash settlement for accrued 
leave is not authorized was in consonance with the practice which 
long had been followed with respect to officers of the military and 
naval services under section 1265 of the Revised Statutes, as amended, 
which had never been understood, either administratively or by the 
accounting officers, as granting pay and allowances for leave not taken 
prior to termination of their active service. Even with the enactment 
of the Armed Forces Leave Act of 1946, pay in lieu of certain leave 
not taken by officers and enlisted men who die in the military or naval 
service does not survive as an asset for payment to the decedent’s 
estate. See the last sentence of section 4c of the Armed Forces Leave 
Act of 1946, as amended by Public Law 350, approved August 4, 1947, 
61 Stat. 748. Likewise, payment in lieu of unused leave to civilian 
employees of the Government upon termination of their employment, 
or upon their death to certain surviving beneficiaries, was not author- 
ized until long after enactment of section 90 of the National Defense 
Act of June 3, 1916, under which compensation of caretakers of the 
National Guard was authorized under such regulations as the Secre- 
tary may prescribe. Strictly, of course, the leave privileges granted 
to caretakers by regulations under the said section 90 contemplated 
an “in kind” benefit primarily to permit the employees to take limited 
time off from their duties in order that they might more efficiently 
perform their work upon return and thus secure a benefit both to the 
Government and to themselves, and the payment to such employees 
of compensation during such authorized absence as prescribed. by 
regulations, while they continued as employees, was held to be within 
the regulatory power of the Secretary of War. See decision of October 
12, 1920, 27 Comp. Dec. 344, where it was held, quoting the syllabus: 

Enlisted men of the National Guard detailed to care for Government animals 
and their supplies issued to National Guard organizations, who are paid from 
funds allotted by the Secretary of War for the support of the National Guard 


under authority of the act of June 4, 1920, 41 Stat. 783, are not employees in 
the War Department within the meaning of the laws, rules, and regulations 
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relating to hours of labor, leaves of absence, and holidays of employees in the 
executive departments, but the Secretary of War may, under authority of said 
act, prescribe such reasonable regulations as he may deem proper fixing their 
pay for holidays, vacations, and sick leave. 

The advance copy of Changes No. 3, dated March 1, 1950, submitted 
with your letter changes paragraph 12d (7), NGR 75-16, dated Decem- 
ber 29, 1947, to read in pertinent part as follows: 


12. Leave. * * * 
. a - s . oz + 


d. Miscellaneous provisions.— 
. * * * 7 > * 


(7) (Superseded) Lump sum payment for accumulated and current annual 
leave may be made wben (a) an employee dies, (b) an employee is separated 
from his position as a National Guard civilian employee (paid from Federal 
funds) for cause or otherwise. 


The said Changes No. 3 would have the effect of authorizing pay- 
ment for leave not taken when the services of the caretakers have been 
terminated by death or otherwise. While such a provision might have 
been regarded as beyond the regulative authority of the Secretary 
under conditions existing when the said section 90 was enacted, no 
such benefits having then been recognized by the Congress as proper 
elements of compensatior, I am inclined to the view that the said 
amended regulation is permissible in the light of subsequent legisla- 
tion which has given general recognition to such an element of com- 
pensation by granting lump-sum payment for unused leave not only 
to civilian employees of the Government but to all members of the 
armed forces. That is to say, while the authority of the Secretary 
under the statute to fix the compensation of National Guard care- 
takers has not changed, the elements comprising such compensation 
are not static under the statute but properly may be varied with chang- 
ing concepts of appropriate compensation recognized by law. 

Inasmuch as the new regulation grants compensation for unused 
leave payable at termination of employment, whether by death or 
otherwise, such compensation properly is to be regarded as accruing to 
the employee over the period of his employment and, hence, the right 
to such payment, in cases of death prior to receipt thereof by the em- 
ployee, survives to his estate. On that basis you are advised that the 
said decision of April 24, 1950, will not be for application where death 
of the employee shall have occurred on or after March 1, 1950, the 
effective date of the amended regulation. 

Your question is answered accordingly. 





ec ~~ 
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[B-81146] 


Mileage—Army Officers—Travel to Home on Retirement 
or Release from Active Duty 


A temporary commissioned Army officer who was paid mileage to his home upon 
release from active duty for physical disability, and who coincident with such 
release was reappointed and immediately retired as a Regular Army warrant 
officer under orders directing travel to his home, is not entitled under such 
orders to payment of mileage to another place selected as his home after release 
from active duty as a temporary commissioned officer, even though the travel 
may have been performed in different capacities. 


Assistant Comptroller General Yates to William J. Lans, Octo- 
ber 25, 1950: 


There has been considered your letters of September 21, 1948, and 
September 15, 1949, requesting review of General Accounting Office 
settlement dated June 21, 1948, which disallowed your claim for mile- 
age for travel performed by you from Philadelphia, Pennsylvania, 
to Palo Alto, California, subsequent to your retirement from the 
military service. 

By paragraph 13, Special Orders No. 68, dated April 7, 1947, 
Headquarters, Brooke General Hospital, Brooke Army Medical 
Center, Fort Sam Houston, Texas, you were directed to proceed to 
your home, stated to be Freehold, New Jersey, so as to arrive thereat 
not later than June 6, 1947, on which date you would be released 
from further active duty and would revert to an inactive status by 
reason of physical disability, it being stated therein that your AUS 
appointment as a lieutenant colonel would remain in force during 
the present emergency plus six months unless sooner terminated by 
direction of the President. Under date of May 1, 1947, you addressed 
a communication to the Adjutant General, Washington, D. C., re- 
questing that you be reappointed on June 7, 1947, a warrant officer, 
junior grade, Regular Army, and be retired in that grade on June 
30, 1947, if possible, and that, in view of your status and condition 
you “be not ordered to duty as a Warrant Officer” but that you be 
permitted to remain at your home. It was stated therein that your 
address then was Philadelphia, Pennsylvania, and that your address 
after retirement would be Flagstaff, Arizona. 

Paragraph 28, War Department Special Orders No. 112, June 6, 
1947, announced your reappointment as a warrant officer, junior grade, 
Regular Army, effective June 7, 1947, with rank from January 14, 
1941. Verbal orders of the Commanding General of June 7, 1947, 
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assigning you to Headquarters Second Army, Baltimore, Maryland, 
pending retirement, were confirmed and made of record by para- 
graph 8, Special Orders No. 116, Headquarters Second Army, Office 
of the Commanding General, Baltimore, Maryland, dated June 13, 
1947. Said orders also state “Off will not rpt in compliance w/these 
order.” Paragraph 81, War Department Special Orders No. 124, 
June 24, 1947, states that having been found incapacitated for active 
service on account of disability incident thereto, your retirement 
from active service on June 30, 1947, was announced. Said orders 
also released you from nominal assignment to station at Fort George 
G. Meade, Maryland, on June 30, 1947, and directed you to proceed 
to your home at the proper time. You state that you later selected 
Palo Alto, California, as your home and proceeded thereto by pri- 
vately owned conveyance in October 1947. It is indicated that you 
have been paid mileage from Fort Sam Houston, Texas. to Freehold, 
New Jersey. 

There appears to be no specific statutory authority for the payment 
of mileage to an officer for travel to his home upon retirement. How- 
ever, the decisions of this Office have held that an officer in the Regular 
Establishment placed on the retired list continues to be an officer and 
that an order issued to him before his retirement or coincident there- 
with and while on the active list, directing him to travel to his home 
upon retirement, is a competent order entitling him to mileage for 
travel from the place where he was on duty when retired to the home 
selected by him. See 4 Comp. Gen. 954; 8 id. 327. The reason for 
the rule is that a Regular officer on the active list in the armed serv- 
ices generally has no fixed home or place of abode outside the service 
and, hence, upon the termination of his active career in such service by 
retirement may select the place which is to be his home. That reason 
for the rule has no application in your case, however, since your ap- 
pointment and immediate retirement as a Regular Army warrant 
officer were practically coincident with your release from active duty 
as a temporary commissioned officer in the Army of the United States 
for which you were paid mileage from Fort Sam Houston, Texas, to 
your “home” at Freehold, New Jersey. The rule may not be viewed 
as authorizing a double payment of mileage to two different “homes” 
at about the same time, although the travel may have been performed 
in different capacities. Under such circumstances, the orders of 
June 24, 1947, may not be regarded as competent orders for travel to 
some other place as your home and, therefore, no right to mileage for 
the travel involved may be recognized. That is, having claimed and 
been paid mileage from Texas to your “home” at Freehold, New Jer- 
sey, upon your release from active duty on June 6, 1947, you could 
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not be heard to say a few days later that Palo Alto, California, was 
your “home” under your retirement orders of June 24, 1947. 
Accordingly, the settlement of June 21, 1948, is sustained. 


[B-56445] 


Newspapers and Periodicals—Status of Publication 
“Variety” 


The publication “Variety” containing items of general interest to the public on 
developments and occurrences in the fields of the theater, motion pictures, music, 
radio, and television, which also might be found in any metropolitan daily news- 
paper, is to be considered a newspaper within the $50 newspaper and periodical 
pao limitation imposed by section 104 of the General Appropriation Act, 
1951. 


Comptroller General Warren to the Chairman, Federal Commu- 
nications Commission, October 30, 1950: 


Reference is made to your letter of August 29, 1950, 8051, request- 
ing reconsideration of the decision of this Office dated April 25, 1946, 
B-56445, 25 Comp. Gen. 734, holding that the publication “Variety” 
is a newspaper within the meaning of the provision contained in vari- 
ous acts making appropriations for the independent offices of the 
Government for the past several years, currently appearing as sec- 
tion 104 of the General Appropriation Act, 1951, Public 759, 81st 
Congress, approved September 6, 1950, 64 Stat. 720. The said section 
is as follows: 

Where appropriations in this title are expendable for the purchase of news- 
papers and periodicals and no specific limitation has been placed thereon, the 
expenditures therefor under each such appropriation may not exceed the amount 
of $50: Provided, That this limitation shall not apply to the purchase of scientific, 
technical, trade, or traffic periodicals necessary in connection with the perform- 
ance of the authorized functions of the agencies for which funds are herein 
provided. 

It is stated in your letter that the publication “Variety” is a valu- 
able source of detailed trade information concerning important busi- 
ness aspects of radio and television broadcasting and of developments 
in such industry which are of vital concern to your Commission. Also, 
it is stated that under the referred-to decision of this Office only a very 
limited number of copies of the publication can be secured within the 
$50 limitation, so that it has been necessary to circulate the copies 
of the publication which were secured from office to office within the 
Commission with the result that information which would have been 
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particularly valuable if received at the time of publication does not 
come to the attention of proper Commission officials or employees until 
so late that much of its value is lost. In view thereof, you state that 
the basis for the decision of April 25, 1946, holding that the publica- 
tion appears to fall within the definition of “newspaper” or “news- 
paper of general circulation,” as set forth in the various court decisions 
quoted or cited therein has been reexamined and it is suggested that, 
based thereon and the decision in the case of the Continental Life In- 
surance Company v. Mahoney, 49 S. W. 2d 371, a publication—whether 
it is intended for the public generally, or for a particular class of busi- 
ness men and carries items of special interest to the latter—is not a 
newspaper unless it regularly carries a record of events occurring of 
general interest to the public as a whole. You state that an examina- 
tion of “Variety” reveals that it carries only news, advertising, or 
other information of interest to those engaged in, or otherwise inter- 
ested in, some phase of the entertainment industry. 

A reexamination of the court decisions quoted or cited in the Office 
decision of April 25, 1946, and the Continental Life Insurance Com- 
pany case, cited by you, leaves no doubt that the said decisions require 
that to be considered a newspaper a publication must carry news or 
records of occurrences of general interest to the public at large. How- 
ever, the public generally is certainly interested in the theater, motion 
pictures, music, radio, and television, the developments and occurrences 
in those fields, and the personalities involved. In fact, those fields oc- 
cupy a substantial portion of the average person’s time and interests. 
Metropolitan daily newspapers regularly devote a considerable por- 
tion of their space to such fields. Also, while certain of the features 
found in “Variety” appear to be intended for and view the entertain- 
ment world from the aspect of persons engaged therein as a vocation 
or business, it is also true that many items therein are such as might 
appear in any metropolitan daily newspaper intended for the general 
public and of interest tothem. While the paper, considered as a whole, 
is probably of particular interest to those engaged in the entertain- 
ment world, the articles or records of occurrences dealt with therein, or 
at least some portion thereof, appears to be of general interest to the 
public at large. Accordingly, the requirement of the court decisions 
that a newspaper, in order to be so considered, carry news or records 
of occurrences of general interest to the public appears to be ful- 
filled by the publication “Variety,” which otherwise in its format and 
regularity of publication at short intervals properly is to be considered 
a newspaper. Under the circumstances, the decision of April 25, 1946, 
appears to have been proper and upon review I am constrained to ad- 
here to the view that “Variety” is required to be considered a newspaper 
within the meaning of the appropriation provision involved. 
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[B-98498] 


Parking Fees for Government-Owned Vehicles—Appro- 
priation Availability 


Parking fees incurred by an employee incident to the transaction of official busi- 
ness for daytime parking of a Government-owned automobile on a privately 
owned parking lot in order adequately to protect valuable Government property 
stored in the automobile may be considered as a proper travel expense item for 
reimbursement from appropriated funds. 


Comptroller General Warren to B. F. Loveless, Department of 
Commerce, October 30, 1950: 


Reference is made to your letter of September 29, 1950 (200.4 R01- 
3.2), transmitting a voucher for per diem and reimbursement of 
expenses incident to official travel stated in favor of James F. McCloy, 
an employee of the Weather Bureau, Pittsburgh 19, Pennsylvania, 
and requesting a decision as to whether you may certify the voucher 
for payment in view of two items contained therein totaling $0.85, 
covering fees for daytime parking of a Government-owned automobile 
on a privately owned parking lot. 

It is stated in your letter that the expenses were incurred by Mr. 
McCloy while using a Government automobile on official business in 
the downtown areas of Pittsburgh, Pennsylvania, his headquarters, 
and Wheeling, West Virginia; that there is no Government storage 
space conveniently accessible for daytime parking in the particular 
places of business in those cities; that the employee could find no park- 
ing space on the street within a reasonable distance “except those spaces 
which are under the metered park system”; that, because of the val- 
uable Government equipment and records which were stored in the car 
for use in his inspection work, it is considered that there would have 
been a greater possibility of loss of the equipment and records by theft 
had the car been parked on the streets. No receipts have been fur- 
nished covering the parking lot fees claimed. 

Decision of December 9, 1946, B-60611, 26 Comp. Gen. 397, referred 
to in your letter, did not consider, and is not necessarily for application 
to, the payment of expenses, such as here involved, of parking a Gov- 
ernment automobile on a privately owned parking lot. Rather. that 
decision involved the propriety of a payment to a city for the rental of 
or cost of providing parking space on a public street in lieu of paying 
parking meter fees and it was held that the payment was unauthorized. 

The privately owned parking lot fees for which reimbursement is 
claimed by Mr. McCloy were incurred while he was using the Govern- 
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ment automobile on official business, and neither of the fees was in 
excess of $1 so as to require a receipt under paragraph 80 (g), Stand- 
ardized Government Travel Regulations. Accordingly, and since the 
use of the parking lot appears to have been necessary in order to ade- 
quately protect valuable Government property, the fees may be con- 
sidered as proper for reimbursement on the travel expense voucher 
from the appropriation “Salaries and Expenses, Weather Bureau, 
Department of Commerce, 1951.” 

The voucher, which is returned herewith, may be certified for pay- 
ment, if otherwise proper. 
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[B-71972] 


Pay—Retired—Active Duty Subsequent to Retirement— 
Effect of Career Compensation Act of 1949 


An Army Officer retired pursuant to the provisions of section 5 of the act of 
July 31, 1935, with over 27 years’ service and who was recalled to active duty 
so that he now has completed more than 30 years’ active service is entitled to 
have his retired pay computed under method (b) of section 511 of the Career 
Compensation Act of 1949 in an amount equal to 75 percent of the active-duty 
pay of the highest federally recognized rank, grade, or rating satisfactorily 
held by him as determined by the Secretary concerned. 


Assistant Comptroller General Yates to the Secretary of Defense, 
November 3, 1950: 


Reference is made to your letter of July 20, 1950, transmitting a 
letter dated February 21, 1950, from Colonel B. J. Tullington, Finance 
Department, United States Army, together with a voucher, and sup- 
porting papers, stated in favor of Major General William E. R. 
Covell, United States Army, retired, in the amount of $119.35, repre- 
senting the difference in the retired pay of a major general computed 
at the rate of 721% per centum of his active-duty pay and such retired 
pay computed at the rate of 75 per centum of his active-duty pay for 
the period October 1, 1949, to February 28, 1950. Decision is re- 
quested as to whether payment of such voucher is authorized. 

It appears that under the provisions of section 203 (a) of the 
act of June 29, 1948, 62 Stat. 1085, the officer was advanced to the 
rank of major general on the retired list by paragraph 3, Special 
Orders 164, Department of the Army, 1948, it having been deter- 
mined by the Secretary of the Army that he satisfactorily held such 
rank. Also, it appears that he is entitled to have his retired pay 
computed under the provisions of section 511 of the Career Com- 
pensation Act of 1949, Public Law 351, approved October 12, 1949, 
63 Stat. 829, effective October 1, 1949, which reads, in pertinent part, 
as follows: 

On and after the effective date of this section [October 1, 1949] (1) members 
of the uniformed services heretofore retired for reasons other than for physical 
disability * * * shall be entitled to receive retired pay * * * in the 
amount whichever is greater, computed by one of the following methods: (a) 
The monthly retired pay * * * in the amount authorized for such mem- 
bers * * * by provisions of law in effect on the day immediately preceding 


the date of enactment of this Act, or (b) monthly retired pay * * * equal 
to 2% per centum of the monthly basic pay of the highest federally recognized 
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rank, grade, or rating, whether under a permanent or temporary’ appointment, 
satisfactorily held, by such member * * * as determined by the Secretary 
concerned, and which such member * * * would be entitled to receive if 
serving on active duty in such rank, grade, or rating, multiplied by the number 
of years of active service creditable to him * * * Provided further, That 
in no case shall such retired pay * * * exceed 75 per centum of the monthly 
basic pay upon which the computation is based: Provided further, That for 
the purposes of this section, the term “active service” as used herein shall mean 
all service as a member * * * of the uniformed services * * * while 
on the active list or on active duty * * *. [Italics supplied.] 


It appears that on May 31, 1940, General Covell, then a lieutenant 
colonel, upon his own application, was placed on the retired list 
pursuant to the provisions of section 5 of the act of July 31, 1935, 
49 Stat. 507, after completing 28 years, 11 months, and 17 days’ 
service. The said section 5, as then in effect, provided, in pertinent 
part, as follows: 


That any officer on the active list of the Regular Army or Philippine Scouts 
who. on the effective date of this Act or at any time thereafter, shall have 
completed not less than fifteen nor more than twenty-nine years’ service may 
upon his own application be retired, in the discretion of the President with 
annual pay equal to the product of 2% per centum of his active duty annual 
pay at the time of his retirement, multiplied by a number equal to the years of 
his active service not in excess of twenty-nine years: Provided, That the number 
of years of service to be credited in computing the right to retirement and 
retirement pay under this section shall include all service now or hereafter 
credited for active duty pay purposes any fractional part of a year amounting 
to six months or more to be counted as a complete year * * *. [Italics sup- 
plied.] 


Under such provisions of law General Covell was entitled to retired 
pay at the rate of 7214 per centum of his active-duty pay. However, 
subsequent to his retirement he served on active duty during the 
period June 1, 1941, to January 31, 1946, giving him a total of more 
than 30 years’ active service. 

By virtue of such service after retirement General Covell claimed 
to be entitled to retired pay at the rate of 75 per centum, instead of 
72% per centum of his active-duty pay, in view of the provisions 
of the first and second paragraphs of section 15 of the Pay Readjust- 
ment Act of 1942, 56 Stat. 367, which read, in pertinent part, as 
follows: 


On and after the effective date of this Act, retired officers, warrant officers, 
nurses, enlisted men, and members of the Fleet Reserve and Fleet Marine Corps 
Reserve shall have their retired pay, retainer pay, or equivalent pay, computed 
as now authorized by law on the basis of pay provided in this Act, which pay 
shall include increases for all active duty performed since retirement or transfer 
to the Fleet Reserve or Fleet Marine Corps Reserve in the computation of their 
longevity pay and pay periods * * 

In the computation of the retired pay of officers heretofore or hereafter retired 
with pay at the rate of 2%, 3, or 4 per centum of the active duty pay received 
by them at the time of retirement multiplied by the number of years of service 
for which entitled to credit in the computation of their pay on the active list, 
not to exceed a total of 75 per centum of said active duty pay, active duty 
performed by such retired officers subsequent to the date of their retirement shall 
be counted for the purpose of computing Percentage rates and increases with 
respect to their retired pay. * * 
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And, in decision of May 19, 1948, 27 Comp. Gen. 705, it was held that 
while General Covell was entitled to credit for active service per- 
formed after his retirement in computing his longevity and period 
pay for the purpose of determining his retired pay, he was not entitled 
to credit for such service so as to authorize his retired pay to be 
computed at the rate of 75 per centum, instead of 7214 per centum, of 
his active-duty pay. That decision was based primarily on the fact 
that section 5 of the 1935 act expressly fixed 29 years’ service as the 
maximum number of years’ service to be used in computing the retired 
pay of officers retired under that act and there was nothing in the 
said section 15 of the 1942 act to indicate that the Congress intended 
to expand such limitation. 

In connection with such decision it will be noted that section 15 
of the 1942 act contained no formula for computing retired pay and 
such retired pay continued to be computed as otherwise prescribed 
by law. On the other hand, section 511 of the Career Compensation 
Act of 1949, supra, which is now applicable to General Covell, ex- 
pressly prescribes two methods for computing retired pay, the amount 
authorized to be paid being the greater of the two. Under method 
(a) the personnel affected thereby are entitled to receive monthly 
retired pay in the amount authorized by provisions of law in effect 
on the day immediately preceding the date of enactment of the act 
and under method (b) they are entitled to monthly retired pay equal 
to 214 per centum of the monthly basic pay of the highest federally 
recognized rank, grade, or rating satisfactorily held by such personnel, 
as determined by the Secretary concerned, multiplied by the number 
of years of active service creditable tothem. The two methods neces- 
sarily are mutually exclusive and, accordingly, the 1935 act would 
not be for consideration in computing General Covell’s retired pay 
under method (b). 

The said section 511 defines active service as including service 
while on active duty which clearly includes active service after retire- 
ment and, since General Covell has completed in excess of 30 years’ 
active service, counting the periods he served on active duty both 
before and after retirement, he would, under the said method (b), 
be entitled to retired pay in an amount equal to 75 per centum of 
his active-duty pay as a major general. The adjustment necessary 
to accomplish payment of retired pay on that basis, effective October 
1, 1949, is covered by the present voucher and since such retired pay 
exceeds that computed under method (a), the voucher, together with 
the supporting papers, is returned herewith for transmittal to Colonel 
Tullington, payment thereon being authorized, if it is otherwise 
correct, 
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[B-15479} 


General Accounting Office—Jurisdiction—Matters Involved 
in Court of Claims Judgments 


The provision of section 178 of the Judicial Code (28 U. 8. Code 285) that pay- 
ment of the amount due by any judgment of the Court of Claims, as provided 
by law, shall be a full discharge to the United States of all claim and demand 
touching any of the matters involved in the controversy operates as a bar to the 
consideration by the General Accounting Office of the claim of a customs inspector 
for additional extra compensation for services performed during a period of 
time included in a judgment of said Court which has been paid. 


Comptroller General Warren to Robert M. Drysdale, November 6, 
1950: 


Reference is made to your letter of June 15, 1950, requesting, on 
behalf of Raymond Walker, further consideration of the action taken 
by this Office in settlement dated June 12, 1950, which, among other 
things, disallowed Mr. Walker’s claim for additional extra compensa- 
tion under the act of February 13, 1911, as amended by the act of 
February 7, 1920, 41 Stat. 402, for services rendered as a customs in- 
spector subsequent to January 27, 1936, and prior to February 26, 1944. 

The pertinent portion of said settlement is as follows: 

With respect to that portion of ycur claim subsequent to January 27, 1936, 
you are advised that the record of this office discloses that the period January 
28, 1936 to February 26, 1944, was included in judgment rendered June 4, 1945 


by the Court of Claims, No. 45390, which was allowed by Certificate of Settle- 
ment No. 1155906, dated September 20, 1945. 


In that connection, you state that while it is true that the services 
involved in the claim were performed during the period of time in- 
cluded in the judgment, the judgment was rendered upon an incorrect 
certification from the Bureau of Customs in that such certification 
included only the time worked at Sault Ste. Marie, Michigan, and 
omitted time worked at Detroit, Michigan. In a letter dated April 
20, 1950, to the Claims Division of this Office, you stated that the 
court denied a motion for a new trial “because of lack of jurisdiction.” 

Section 178 of the Judicial Code, as restated in 28 U.S. C. (1946 ed.) 
285, which was in effect during the period involved, provided as 
follows: 

The payment of the amount due by any judgment of the Court of Claims, and 
of any interest thereon allowed by law, as provided by law, shall be a full 


discharge to the United States of all claim and demand touching any of the 
matters involved in the controversy. 


Section 2517 (b) of the new Judicial Code as enacted by Public Law 
773, approved June 25, 1948, 62 Stat. 979, is to the same effect. 

As stated by you and as is otherwise apparent from an examination 
of the amended petition, as well as the stipulation of the parties as 
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to the amount due upon which the judgment in this case was based, 
the period involved in the demand before the court included the 
period during which the services for which claim now is made are 
stated to have been rendered. 

In view of the foregoing, and since the judgment in this case has 
been paid, the above-quoted provision of the Judicial Code operates 
as a bar to the consideration by the General Accounting Office of the 
claim now asserted for an amount in addition to that allowed by 
the judgment. St. Louis, Brownsville & Mewico Ry. Co. v. United 
States, 268 U. S. 169, 172, and cases there cited; Seaboard Air Line Ry. 
v. United States, 59 C. Cls. 250, 272. Accordingly, the portion of the 
settlement in question must be, and is, sustained. 


[B-94518] 


Bids—Deviations From Advertised Specifications 


Deviations in a bid from the advertised specifications relative to the design, parts, 
and delivery date of the articles bid upon go to the substance of the bid by 
affecting either the price, quantity, or quality of the articles, so as to be 
prejudicial] to the rights of other bidders, and therefore such deviations may 
not be waived as mere bid informalities in considering the bid for acceptance. 
20 Comp. Gen. 4, amplified. 


Comptroller General Warren to the Secretary of the Air Force, 
November 8, 1950: 


Further reference is made to the protest of Stewart & Stevenson 
Services, Inc., against the award of a contract for electrical equip- 
ment on Wright-Patterson Air Force Base invitation No. 33-038- 
1038, to any concern other than the said company. A report of 
the facts in the matter was transmitted to this Office by letter dated 
June 12, 1950, from Colonel J. R. Gilchrist, USAF, Acting Director 
of Finance, Department of the Air Force. 

It appears from the record that Headquarters, Air Materiel Com- 
mand, Procurement Division, Services Section, Advertising and 
Orders Branch, Wright-Patterson AFB, Dayton, Ohio, requested 
bids—to be opened March 21, 1950—for furnishing certain items of 
electric equipment (electric power plants, etc.) to be in accordance 
with the Government’s specifications therefor. In paragraph 4 of 
the Instructions to Bidders, prospective bidders were advised that the 
right was reserved, as the interests of the Government might require, 
to reject any or all bids and to waive any minor informality or irregu- 
larity in bids received and that the contract would be awarded to 
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that responsible bidder whose bid, conforming to the invitation for 
bids, would be most advantageous to the Government, prices and 
other factors considered. 

Five bids were received in response to the invitation. The bid of 
the Wolverine Diesel Power Company was low as to price but that 
bid was accompanied by a letter dated March 25, 1950, to the con- 
tracting office, wherein it was stated that in the event that company 
was awarded a contract, it would be necessary for the Air Force to 
furnish the said company with 130 oil transfer valves. It was stated 
further that an exception was taken to subparagraph E-10i (1) of 
the applicable U. S. Army specification No. 94-32343-B, Amendment 
No. 4, dated September 9, 1948, relative to the design of an integral 
heater for the electric power plants covered by the invitation. Also, 
the company offered to commence delivery of the power plants within 
75 days and to complete delivery within 90 days, whereas the invita- 
tion for bids specified that delivery was required to begin within 60 
days and be completed within 120 days. However, the letter con- 
tains a notation dated April 12, 1949 [apparently should be 1950], 
at the bottom of page 2, wherein the bidder requested that the excep- 
tzons as taken be deleted in their entirety, without, in any manner, 
affecting the total bid prices for furnishing the items called for on the 
invitation for bids. The bid of the Wolverine Diesel Power Company 
was accepted on behalf of the Government on May 4, 1950. 

The basis for the original protest of Stewart & Stevenson Services, 
Inc., against the award of a contract to any bidder other than that 
concern was summarized in its letter of April 12, 1950, to this Office, 
as follows: 

(1) all bids should be considered only on the basis on which they 
were submitted and no bidder should be allowed to revise its bid or 
to withdraw its exceptions to the advertised specifications, 

(2) the Government should maintain faith with bidders to the 
extent that bids will not be rejected or rebid or negotiated since this 
would eliminate the protesting bidder from consideration, and 

(3) the contract should be awarded to Stewart & Stevenson Serv- 
ices, Inc., because that concern submitted the low bid in accordance 
with the invitation to bid and the Government’s specifications. 

In subsequent letters dated May 29 and June 2 and 8, 1950, Stewart 
& Stevenson Services, Inc., stated that other work had been received 
to keep its plant in operation and, award having been made to the 
Wolverine Diesel Power Company, it was interested in this particular 
case only for the purpose of ascertaining whether bidders properly 
may be permitted to waive deviations from their bids after the opening 
date. 











Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 181 


In the report of the facts transmitted to this Office by Colonel 
Gilchrist, it is stated that the bid of the Wolverine Diesel Power 
Company was accepted for the reason that the said company had 
previously supplied the Air Force with many power plants of the 
same type; that on all previous contracts, the company had been fur- 
nished the oil transfer valves requested in its bid in this case due to 
the fact that there was a surplus of such valves in AF stock; and 
that as a result of having been furnished with the valves on the pre- 
vious bids, the said company felt that the same condition would apply 
in this instance and based its bid accordingly. It is stated further 
that: 

In view of the difference in the unit price between the low bid and the next 
low bid, current market prices were obtained on items requested to be furnished 
as GFP by Wolverine Diesel, and it was found that the 130 Oil Transfer Valves 
could be procured for $5.50 each and the 130 fittings for $.50 each. In effect, 
this resulted in a low bid price of $1,907.36 per unit by Wolverine, and it was 
still substantially lower than the next low bid of $1,926.00 per unit plus $3,500.00 
for Data. As a result, it was felt that it would not be prejudicial to any other 
bidder to permit Wolverine to withdraw this objectionable condition at no 
change in bid price and it certainly was in the best interests of the Government 


todo so. Authority for permitting this withdrawal was based upon Comptroller 
General Decision 20-4. 


In a subsequent report dated July 27, 1950, the Headquarters, Air 
Materiel Command, Wright-Patterson Air Force Base, Dayton, Ohio, 
stated that the bid of the Wolverine Diesel Power Company was ac- 
cepted before receipt of notice that the formal protest had been filed 
with this Office. 

The decision of July 2, 1940, 20 Comp. Gen. 4, cited as authority 
for the award of the contract to the Wolverine Diesel Power Company, 
involved the question as to whether an otherwise acceptable low bid- 
der might be permitted to waive limiting conditions attached to its 
bid, after the bid opening date, when such waiver was in the interest 
of the Government. In that decision, the Secretary of the Interior 
was informed that the practice in that Department of requesting a 
low bidder to eliminate such limiting conditions from its bid and 
of accepting the low bid upon such elimination was not objectionable 
subject to certain conditions set forth therein. 

The question as to whether deviations from the requirements of 
advertised specifications might be waived after the opening date has 
been before this Office many times; and it has been consistently held 
that such deviations may be waived provided they do not go to the 
substance of the bid or work an injustice to other bidders. In other 
words, the primary question for determination in this and similar 
cases is whether the deviation proposed to be waived goes to the sub- 
stance of the bid so as to affect either the price. quantity, or quality 
of the articles offered and therefore is prejudicial to the rights of 
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other bidders or is merely a matter of form or some immaterial vari- 
ation from the exact requirements of the specifications such as would 
not affect either the price, quality, or quantity of the articles offered. 

In the present matter, it clearly appears that the deviations from 
the advertised specifications were of such substance as to affect not 
only the price but the quality and quantity of the equipment offered 
by the low bidder. The condition which would have required the 
Government to furnish the valves in question goes to the price, not 
in the sense that the Government would have been charged more for 
the power plants offered, but in the sense that a charge for the valves 
undoubtedly would have been made in the first instance had the low 
bidder quoted on the basis of furnishing those parts; and such devia- 
tion goes to the quantity and quality of the equipment in that every- 
thing required was not originally proposed to be furnished. Simi- 
larly, it seems reasonable to assume that the deviation which would 
have permitted a longer delivery period than that specified was de- 
signed to avoid the necessity of paying overtime or acquiring some 
other material advantage affecting the contractor’s cost of perform- 
ance and therefore the contract price. The exception taken to sub- 
paragraph E-10i (1) of the specifications is a further indication that 
the bidder did not propose to comply with the essential requirements 
of that part of the specifications. 

As was stated in Office decision B-93245, March 17, 1950, to you, 
the purpose of the statutory requirement of advertising for bids in 
matters of this type is to secure free and open competition among 
bidders in order that the needs of the Government may be supplied 
upon the most advantageous terms available and to give all persons 
an equal right to compete for Government business. To insure to 
the Government the benefits of such competition it is essential that 
awards of contracts be fairly made upon the basis of the essential 
requirements of the specifications submitted for competition. While 
the Government reserved the right in the invitation for bids to waive 
any informality in bids received, the informalities which may be 
waived are those of form and not of substance, or of some immaterial 
and inconsequential defect in or variation of a bid from the exact 
requirements of the advertised invitation and specifications. As was 
stated in 17 Comp. Gen. 554, 558, 559— 

* * * To permit public officers to accept bids not complying in substance 
with the advertised specifications or to permit bidders to vary their proposals 
after the bids are opened would soon reduce to a farce the whole procedure of 
letting public contracts on an open competitive basis. The strict maintenance 
of such procedure, required by law, is infinitely more in the public interest than 


obtaining an apparently pecuniary advantage in a particular case by a violation 


of the rules. As was said by the court in City of Chicago v. Mohr, 216 Ill. 320; 
74 N. BE. 1056— 
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“* * * where a bid is permitted to be changed [after the opening] it is 
no longer the sealed bid submitted in the first instance, and, to say the least, 
is favoritism, if not fraud—a direct violation of law—and cannot be too strongly 
condemned.” 


It follows that the contract in the present case should not have been 
awarded to the Wolverine Diesel Power Company. 

While no further question will be raised to the administrative action 
taken in this instance, the matter is being brought to your attention for 
such action as may be necessary to assure that -n future cases bidders 
will not be permitted to change or alter their bids in material respects 
after the date set for opening of bids. The conclusion stated in 20 
Comp. Gen. 4, to the extent it may be interpreted to be in conflict with 
what is stated herein, should no longer be applied in this type of case. 


[B-98755] 


Traveling and Subsistence Expenses—Members of Veterans’ 
Education Appeals Board—aAuthority to Authorize Official 
Travel 


While the act of July 13, 1950, creating the Veterans’ Education Appeals Board 
provides for the payment of its administrative expenses out of appropriations 
available for administrative expenses of the Veterans Administration, the 
Board acts as a Federal activity independent of the Veterans Administration, 
so that under the act of August 2, 1946, as amended, a Board methber may be 
regarded as having the same authority as the head of a department to authorize 
official travel, including official travel of any personnel under his jurisdiction, 
without delegation of such authority from the Administrator of Veterans Affairs. 


The provision in the act of July 13, 1950, for necessary travel and subsistence 
expenses for members of the Veterans’ Education Appeals Board creates an 
exception to section 3 of the Travel Expense Act of 1949 which otherwise would 
permit a per diem in lieu of subsistence to be authorized for such members, so 
that Board members may be reimbursed for subsistence expenses only upon an 
actual expense basis. 


Comptroller General Warren to the Administrator of Veterans 
Affairs, November 9, 1950: 


Reference is made to letter of October 13, 1950, from the Deputy 
Administrator of Veterans Affairs relating to the Veterans’ Education 
Appeals Board authorized by the act of July 13, 1950, Public Law 
610, 64 Stat. 336, 339. 

Among other things, section 2 of the subject act, 64 Stat. 338, 339, 
creates a board to be known as the “Veterans’ Education Appeals 
Board,” consisting of three members “appointed by the President,” 
and provides that the Board members shall receive “out of appropria- 
tions available for administrative expenses of the Veterans’ Adminis- 
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tration, compensation at the rate of $50 for each day actually spent 
by them in the work of the Board, together with necessary travel and 
subsistence expenses.” The law further provides that the Adminis- 
trator of Veterans Affairs “shall provide for the Board such steno- 
graphic, clerical, and other assistance and such facilities and services 
as may be necessary for the discharge of its functions.” 

In his letter of October 13, the Deputy Administrator states that, 
since this is to be an independent Board, a question has arisen as to 
whether the Administrator of Veterans Affairs, has authority to 
delegate to the chairman of said Board, or to some other member or 
employee thereof, authority to direct or approve travel, transporta- 
tion, and subsistence expenses of the members of the Board and of 
such personnel as may be furnished the Board under the statute. It 
is stated further that the basic question appears to be whether the 
Board members, or any of its employees, are “subordinate officials” 
of the Veterans Administration within the contemplation of that 
term as used in section 1 (a) of Public Law 600, 60 Stat. 806. In 
such connection it is requested that advice be furnished as to whether 
this Office would be required to object to expenditure of Veterans 
Administration appropriations for travel authorized by an official of 
the Board pursuant to delegation by the Administrator of Veterans 
Affairs. Also, it is stated that, in view of the language of the statute 
creating the Board, a question exists as to whether the Board members 
shall be reimbursed for actual subsistence expenses instead of at a 
flat per diem rate. 

As the aforesaid letter of October 13 indicates, the legislative his- 
tory of Public Law 610 shows that it was intended by the legislators 
that the Veterans’ Education Appeals Board be “an independent 
board.” Section 1 (a) of the act of August 2, 1946, Public No. 600, 
supra, as amended by Public Law 830, approved September 23, 1950, 
64 Stat. 985, authorizes travel of officers and employees upon transfer 
of official station when “authorized or approved by such subordinate 
official or officials of the department concerned as the head thereof 
may designate.” In section 18 of that act, 60 Stat. 811, it is stated 
that the word “department” as used therein shall be construed to 
include independent establishments, other agencies, etc. Further, the 
regulations issued by the President under section 1 (a), that is, 
Executive Order 9805, defines “department” as being “‘an executive 
department, independent establishment or other executive agency.” 
Also, the authorization or approval of travel under the Standardized 
Government Travel Regulations may be made by independent boards. 
See the preamble to the said travel regulations as revised effective 
October 1, 1950, and section 2 of the Travel Expense Act of 1949, 
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Public Law 92, approved June 9, 1949, 63 Stat. 166. Consequently, 
since in its operations the Board acts as a Federal activity independent 
of the Veterans Administration, it is concluded that the members of 
the Board are themselves possessed of authority to authorize official 
travel, including official travel of any personnel under their jurisdic- 
tion. Of course, for administrative convenience, the member of a 
board designated as chairman may, with the consent of the other 
board members, exercise the authority to authorize travel, or there 
may be a further delegation by the board members. See generally 
25 Comp. Gen. 467. It follows that a delegation of such authority 
from you to members of the Board is unnecessary. 

While section 3 of the Travel Expense Act of 1949, 63 Stat. 166, 
normally would operate so as to permit a per diem in lieu of sub- 
sistence to be authorized for the members of the Board, it is considered 
that the authorization for necessary travel and subsistence expenses 
for the Board members by Public Law 610 evidences an intention to 
create an exception to the usual rule. Accordingly, the Board mem- 
bers may be reimbursed for subsistence expenses only upon an actual 
expense basis. See 27 Comp. Gen. 659. 

Your submission is answered accordingly. 


[B-96057] 


Pay and Allowances—Reservist Injured While on Training 
Duty 


A member of the Naval Reserve who was injured while on authorized training 
duty is entitled under the Naval Aviation Personnel Act of 1940, as amended, 
to active-duty pay and allowances for periods of hospitalization resulting from 
such injury, but not for periods be was iiving at home and reporting to the 
hospital for treatment, in the absence of an affirmative determination by the 
Bureau of Medicine and Surgery that he continued *o be disabled for normal 
pursuits due to the continued existence of the disability for which he was origi- 
nally hospitalized. 


A member of the Naval Reserve who is also a civilian employee of the Govern- 
ment and who was hospitalized subsequent to a period of training duty for an 
injury sustained while on such duty may not receive during the periods of hos- 
pitalization both his naval pay and allowances and the compensation of his 
civilian position from which he was absent in a leave with pay status, in con- 
travention of the dual compensation restrictions of the act of May 10, 1916, as 
emended; however, the employee's civilian leave record may be corrected to 
show his absence during the periods of hospitalization as leave without pay. 
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Assistant Comptroller General Yates to the Secretary of the Navy, 
November 15, 1950: 


Reference is made to your letter of July 13, 1950, with enclosures, 
relative to the right of Captain Edward N. Dingley, United States 
Naval Reserve, to active-duty pay and allowances under the provi- 
sions of section 4 of the Naval Aviation Personnel Act of 1940, as 
amended by section 1 of the act of June 20, 1949, Public Law 108, 
63 Stat. 201. 

It appears that by orders dated July 6, 1949, from the Commandant, 
Potomac River Naval Command, Captain Dingley was directed to 
proceed and report to the Medical Officer at the Dispensary, Naval Gun 
Factory, Washington, D. C., for a physical examination. If found in 
all respects qualified, he was to report to the Commanding Officer, 
Naval Communication Station, Cheltenham, Maryland, for 14 days’ 
active duty for training, commencing on or about July 12, 1949. 
From endorsements on his orders it appears that he was found physi- 
cally qualified for active duty for training and that he reported there- 
for, as directed in his orders, on July 12, 1949. On July 25, 1949, 
upon being given a physical] examination, he apparently was found to 
be physically qualified for release from active duty for training—the 
endorsement on the copy of his orders before this Office does not indi- 
cate one way or the other—and he was so released on that date. It is 
stated, however, that the examining medical officer made a note to the 
effect that the officer complained of a pain in the lumbo-sacral region 
which he first experienced while mowing the lawn at home on July 23, 
1949, two days prior to his release from active duty for training. 

On December 27, 1949, he was hospitalized at the National Naval 
Medical Center as a Veterans Administration beneficiary for treat- 
ment of the above-mentioned complaint and he was discharged there- 
from on January 6, 1950. He was readmitted to such hospital as a 
Veterans Administration beneficiary on February 7, 1950, and he 
remained hospitalized until May 15, 1950, on and after which date, it 
is understood, he has been living at home and reporting to the hospital 
once or twice a week for treatment. On May 12, 1950, his status was 
changed at the hospital from Veterans Administration beneficiary to 
“Captain, USNR (Active)” by authority of Notice of Eligibility, 
dated May 11, 1950, issued by the Commandant, Potomac River Naval 
Command. 

From a copy of «xn opinion of The Judge Advocate General of the 
Navy, contained in the file, it appears that upon admission to the 
hospital on December 27, 1949, Captain Dingley’s ailment was diag- 
nosed as “Sprain, Acute, Lumbo-Sacral Joint, #8321” and that the 
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Chief, Bureau of Medicine and Surgery, expressed the medica] opinion 
that the officer’s disability was the result of an injury suffered when 
he was mowing his lawn on July 23, 1949. It is not indicated just 
how it was determined that the disability was due solely to the occur- 
rence on July 23, 1949, and not to some subsequent activity of the 
officer during the period of approximately five months intervening be- 
tween that date and December 27, 1949, when he was hospitalized. 
In any event, The Judge Advocate General reached the conclusion 
that Captain Dingley’s disability was the result of an “injury” suf- 
fered by him on July 23, 1949, while he was on active duty for training. 

It is stated that during the entire period in question Captain 
Dingley has been a civilian employee of the Government. Evidence 
in the file indicates that during the periods of his hospitalization he 
was absent from his civilian position on sick leave two hours on De- 
cember 27, 1949; from December 28, 1949, to January 5, 1950; five 
hours on January 6, 1950; February 7 to April 14, 1950; two hours 
on April 17, 1950; and that he was absent on annual leave six hours 
on April 17, 1950; and April 18 to May 31, 1950. Presumably he 
continued on annual leave until June 8, 1950, when he entered a leave 
without pay status. It is understood informally that the compen- 
sation of his civilian position exceeds $2,000 per annum. 

Section 4 of the Naval Aviation Personnel Act of 1940, as amended, 
63 Stat. 201, supra, provides, in pertinent part, as follows: 

All officers, nurses, warrant officers, and enlisted men of the United States 


Naval Reserve or United States Marine Corps Reserve, who— 
» * © * 2 + s 


(2) if called or ordered by the Federal Government to active naval or military 
service or to perform active duty for training or inactive-duty training for any 
period of time, suffer disability or death in line of duty from injury while so 
employed ; 


shall be deemed to have been in the active naval service during such period, and 
they * * * shall be in all respects entitled to receive the same * * 
pay and allowances as are now or may hereafter be provided by law or eshte 
for officers, warrant officers, nurses, and enlisted men of corresponding grades 
and length of service of the Regular Navy or Marine Corps * * *. [Italics 
supplied. ] 


In decision of June 19, 1950, 29 Comp. Gen. 509, it was held that 
under the above provisions of law a member of the Marine Corps Re- 
serve who is injured while on training duty for any period of time is 
entitled to active-duty pay and allowances while hospitalized because 
of such injury and while awaiting action on disability retirement pro- 
ceedings if such proceedings are instituted. Such decision, of course, 
is also applicable to members of the Naval Reserve. 

It does not appear from the record before this Offic. that any dis- 
ability retirement proceedings have been instituted in Captain Ding- 
ley’s case and since he apparently has been living at home since May 
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15, 1950, he may not, on and after that date, be considered to be 
entitled to pay and allowances under the provisions of the said section 
4 of the Naval Aviation Personnel Act of 1940, as amended, in the 
absence of an affirmative determination by the Bureau of Medicine 
and Surgery that he continued to be disabled for normal pursuits after 
that date and that the failure to discharge the officer from hospitaliza- 
tion on May 15, 1950, was because of the continued existence of the 
disability for which he was originally hospitalized and not because of 
some other disease, injury, or condition. 

As to the periods when he was actually confined to the hospital, i. e., 
December 27, 1949, to January 6, 1950, and February 7 to May 14, 1950, 
it will be noted that the law authorizes him to be paid only the “same” 
pay and allowances as are authorized for officers of the Regular Navy 
and I think it clear that an officer of the Regular Navy would not 
legally be entitled to receive his naval pay and allowances and at the 
same time receive compensation as a civilian employee of the Gov- 
ernment. See, in that connection, section 6 of the act of May 10, 
1916, as amended, 5 U.S. C. 58, which reads as follows: 

Unless otherwise specifically authorized by law, no money appropriated by 
any act shall be available for payment to any person receiving more than one 


salary when the combined amount of said salaries exceeds the sum of $2,000 
per annum. 


Accordingly, Captain Dingley would not be entitled to both his naval 
pay and allowances and the compensation of his civilian position dur- 
ing the periods in question. See 16 Comp. Gen. 1103. If he desires 
tc be paid his naval pay and allowances during such periods there 
would be no objection to correcting his leave record at this time to 
show his absence during those periods as leave without pay, in which 
event the necessary steps would have to be taken to recredit the proper 
appropriation with the amount of the civilian compensation he was 
paid. See 27 Comp. Gen. 353. 


[B-95762] 


Sales—Surplus Property—Disclaimer of Warranty 


The purchaser of a surplus compressor advertised on the basis of property records 
as being equipped with a motor and offered for sale by the Government without 
any warranties or guaranties whatsoever, having failed to take advantage of an 
opportunity to inspect the property which would have disclosed the absence of 
the motor, may not be refunded the value of the motor which was not delivered 
with the compressor. 
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Comptroller General Warren to Mill Products Company, November 
16, 1950: 


Further reference is made to your letter of April 28, 1950, with re- 
spect to settlement dated December 30, 1949, wherein there was dis- 
allowed your claim for $75, under contract No. N151s-76498 dated 
September 24, 1946. 

In response to Sales Catalog B-17-47, issued by the Philadelphia 
Naval Shipyard, you submitted a bid dated September 10, 1946, of- 
fering to purchase, among others, lot No. 8, for $155, which was 
described as follows: 

Air or Gas Compressor, Local 40359. Mfg. by Worthington Pump and Ma- 

chinery Co. 8’’ x 6%%"’, 3%"’ x 9’’ 6000 C. F. H. Motor 50HP/440V/AC3ph/60cy/ 
1750RPM. 
Your bid was accepted on lot No. 8, in addition to other lots, on 
September 24, 1946, consummating the subject contract in the total 
amount of $250.60, and payment therefor was made by you in the full 
amount. Subsequently you advised the Philadelphia Naval Shipyard 
that the motor described under lot No. 8 was not received with the 
air compressor and requested immediate shipment thereof. After 
further correspondence revealed that the motor was not with the com- 
pressor during the inspection period, it apparently having been re- 
moved prior to advertising and, therefore, was not available for 
shipment, you filed a claim for $75 as representing the value of the 
motor, and the said claim was disallowed by the settlement of Decem- 
ber 30, 1949, for the reasons set forth therein. 

In your letter of April 28, 1950, you request immediate shipment 
of the motor or payment of the amount claimed. In support of such 
request you state that the motor was with the compressor at the time 
the material was advertised and available for inspection but that it 
was later removed, and you refer to such information appearing in 
the sales catalog as the motor number, voltage, and the type of cur- 
rent used, etc., to show that the information was taken from labels on 
the motor; also, you refer to the description of the equipment on the 
invoice which shows motor number, etc., as further proof that you 
had purchased the motor as well as the compressor. Basically, your 
contention is that you did not receive what was advertised for sale and 
purchased by you. 

Paragraph 2 of the conditions and terms of contract No. N151s- 
76498 provides, in pertinent part, that: 

All materia! is sold without any warranties or guaranties whatsoever, express 
or implied. The descriptions in each lot * * * are statements of opinion 


only, * * * and are neither binding on the Government nor confer any 
rights on the purchaser unless the purchaser has inspected the material in any 
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particularlot * * *. The purchaser agrees that it has had ample opportunity 
to inspect the material. * * * 


Such language, which specifically provides that no warranties or 
guaranties are made by the Government, constitutes an express dis- 
claimer of warranty. While ordinarily in the sale of personal prop- 
erty by description, there is an implied warranty that the property 
will correspond with the description, where there is an express dis- 
claimer of warranty—as in the instant case—no such warranty may 
be implied from the description of the property sold as the disclaimer 
of warranty extends to and includes the description. See, in that 
connection, Lumbrazo v. Woodruff, 175 N. E. 525; W. £. Hedger Com- 
pany v. United States, 52 F. 2d 31, certiorari denied, 284 U. S. 676; 
Triad Corporation vy. United States, 63 C. Cls. 151; and /. Shapiro & 
Company v. United States, 66 C. Cls. 424. Asa matter of fact, para- 
graph 2 also specifically states that the description furnished in each 
lot of the sales catalog is merely a statement of opinion, that is to say, 
that the sales section, which prepared the catalog, merely believed that 
the material offered for sale in lot No. 8 was accurately described. 
In addition, paragraph 2 clearly provides that the descriptions— 
being statements of opinion only—are not binding on the Government 
and confer no rights on the purchaser unless an inspection of the 
material has been made by the purchaser prior to the submission of 
the bid. The record shows that you did not inspect the property 
offered for sale prior to the submission of your bid and that, if you 
had made such an inspection as you were cautioned to do by the invita- 
tion, you would have discovered the discrepancy of which you now 
complain, since it is administratively reported that the compressor 
“was without motor when it was shown for inspection.” The law is 
clear that where surplus materials are offered for sale by the Govern- 
ment on an “as is” basis without warranty or guaranty of any kind, 
a bidder who fails to take advantage of an opportunity to inspect 
cannot subsequently recover on the grounds that the materials are not 
as described. See M. Samuel & Sons v. United States, 61 C. Cls. 373; 
Triad Corporation v. United States, 63 C. Cls. 151; 8. Brody v. United 
States, 64 C. Cls. 538; Silberstein & Son v. United States, 69 C. Cls. 
412; Sachs Mercantile Co. y. United States, 78 C. Cls. 801; Lipshite 
& Cohen v. United States, 269 U. S. 90; Mottram v. United States, 
271 U.S. 15; Maguire & Co. v. United States, 273 U. S. 67. 

Nor does it appear that the question here involved is one of short- 
age in delivery. The basic article sold was a compressor which was, 
in fact, delivered. The motor merely constituted equipment for the 
compressor and the fact that the compressor was not equipped with 
a motor as advertised amounted to nothing more than an error in 
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description. An almost identical situation was involved in the above- 
cited case of W. EF. Hedger Company v. United States. There a 
tugboat which had been advertised for sale on an “as is” basis and 
had been described in the advertisement as “equipped with towing 
engine” was delivered without such an engine. The court in denying 
relief stated in pertinent part that “The petitioner did not buy a tug 
and a towing engine separately, but bought a tug which it supposed 
was equipped with a towing engine; that is, the subject matter of 
the sale was a vessel with its equipment included.” It seems apparent 
that the subject matter of the instant sale was intended to be a com- 
pressor with its equipment—motor—included. This view finds con- 
clusive support in the fact that the shipment was not described 
separately in the contract but was specifically designated as a lot. 
In that connection, see Lipshitz and Cohen v. United States and Mot- 
tram v. United States, supra. 

Under the circumstances, and since the selling agency of the Gov- 
ernment is shown to have acted in entire good faith in the matter by 
describing the equipment on the basis of information contained in 
the applicable property records and therefore for what it was believed 
to be, there is no legal basis on which your claim properly may be 
allowed and the settlement of December 30, 1949, is sustained. 


[B-98785] 


Contracts—Damages—Actual—Delays in Delivery 


Where due to the failure of a contractor to make delivery of transformers and 
lightning arresters within the time stipulated in the contract it was necessary 
for the Government to purchase electric energy and incur expenses for labor 
and materials to make maximum use of existing facilities, the additional ex- 
penses so incurred were such as might reasonably have been expected to flow 
from the failure to make timely delivery and therefore are chargeable to the 
contractor notwithstanding the contract did not contain provisions for either 
liquidated or actual damages. 


Comptroller General Warren to the Secretary of the Interior, 
November 17, 1950: 


Reference is made to a letter dated October 13, 1950, from the Act- 
ing Secretary of the Interior, requesting decision whether the Bureau 
of Reclamation was authorized to deduct from sums otherwise due 
The Standard Transformer Company an amount sufficient to cover 
actual damages sustained by the Government as a direct and proxi- 
mate result of the failure of said company to deliver certain trans- 
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formers and lighting arresters within the time stipulated in contract 
No. 12r—17462, dated January 16, 1947. 

Under the terms of the contract involved, The Standard Trans- 
former Company agreed, for the consideration specified therein, to 
furnish and deliver 6 outdoor-type transformers, 1 outdoor-type dis- 
tribution transformer, 6 outdoor distribution-type lightning arresters, 
and the services of erecting engineers and/or mechanics, if required, 
under items 1, 2, 3, 4, and 5 of the schedule for Heart Mountain 
Switchyard and Garland Substation, Shoshone Project, Wyoming, in 
strict accordance with the schedules, drawings, and specifications 
which were made a part of the contract. It was provided in the 
specifications that complete shipment of the transformers and light- 
ning arresters would be made from the shipping points specified 
therein within 350 calendar days after date of notice of award to 
the contractor. Article 5 of the contract provided that if the con- 
tractor refused or failed to make deliveries of the materials or sup- 
plies within the stipulated time, the Government might by written 
notice terminate the right of the contractor to proceed with deliveries 
of such part or parts thereof as to which there had been delay and, 
in such event, that the Government might purchase similar materials 
or supplies in the open market or secure the manufacture and delivery 
thereof by contract or otherwise, and the contractor and its sureties 
should be liable for any excess cost occasioned the Government there- 
by. Paragraph 7 of the specifications was to like effect. Paragraph 
17 of the specifications provided in part as follows: 

Delivery—urgency of. Time of delivery is important, and complete shipment 
from the shipping point or points is urgently needed within three hundred and 


fifty (350) calendar days after date of receipt by the contractor of notice of 
award of contract. * * 


The contract contained no provision with respect to liquidated damages 
or for actual damages in the event of the failure of the contractor to 
complete performance within the specified time. 

The facts in the matter, as to which there apparently is no dispute, 
are set forth in the letter of October 13, 1950, and correspondence sub- 
mitted therewith, and may be summarized as follows: Final shipment 
of all items under the contract was not completed until December 7, 
1949, after a delay of 505 days. The transformers furnished under 
items 1 and 2 for the Garland Substation and the Heart Mountain 
Switchyard were delivered on December 28 and 29, 1949, respectively. 
Installations were completed on February 23, 1950, and the trans- 
formers were placed in service on February 24, 1950. As a result of 
the contractor’s delay in the performance of the contract, it became 
necessary for the Government to purchase electric energy to replace 
energy that could have been generated in the Heart Mountain and 
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Shoshone Power Plants at a cost of $22,142.22 and to incur expenses 
for labor and materials in providing “expedients and improvisations” 
to make the maximum use of existing facilities in the sum of $3,792.79, 
thereby resulting in actual damages to the Government in the total 
amount of $25,935.01. Accordingly, in making payment under the 
contract, the said sum was deducted from amounts otherwise due 
the contractor. 

While the contractor admits that it did not complete the contract 
within the time specified therein, it contends that since no specific 
provision was made in the contract for either liquidated or actual 
damages in the event of delays in delivery, the contractor was not liable 
for damages of any nature and was not properly chargeable for any 
expenses incurred by the Government on account of delays in per- 
formance. 

It is well established that a party who is injured by another’s breach 
of contract is entitled to recover from the latter such damages as are 
the direct, natural, and proximate result of the breach, or which, in 
the ordinary course of events, would likely result from the breach and 
which reasonably may be said to have been foreseen, contemplated, or 
expected by the parties at the time they executed the contract as a 
probable and natural result thereof. 15 Am. Jur. 449, 450; 25 C. J. S. 
525; United States v. Wyckoff Pipe & Creosoting Co., 271 U.S. 263; 
The Globe Refining Co. v. Landa Cotton Oil Co., 190 U. S. 540, 543; 
United States v. Behan, 110 U. S. 388; Grand Trunk Western R. Co. v. 
A. W. Nelson Co., 116 F. 2d 823. 

Paragraph 17 of the specifications plainly stated that time of de- 
livery was important and—notwithstanding the fact that the contrac- 
tor was not required to complete shipment until 550 days after date of 
notice of award—that complete shipment was urgently needed within 
350 calendar days after receipt by the contractor of notice of award 
of the contract. Hence, it may not be successfully contended by the 
contractor that, at the time of the execution of the contract, it was not 
on actual notice that time was of the essence under the terms thereof. 
In that connection, it may be pointed out that in a letter dated June 5, 
1950, from the District Finance Officer to the contractor, it was stated 
that by letter of April 28, 1948, the contractor was informed that the 
Government would suffer actual damages if the transformers were not 
delivered as scheduled. 

In view of the foregoing, it is at once apparent that the actual 
damages sustained by the Government as a result of the contractor’s 
failure to make timely delivery were such as might reasonably have 
been expected to flow from the contractor’s delays in performance. It 
follows that the deduction of $25,935.01 from amounts otherwise due 
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the contractor was proper. 18 Comp. Gen. 483; 16 Comp. Gen. 277. 
Cf. 28 Comp. Gen. 717; 23 Comp. Gen. 717. The decision is 
accordingly. 


[B-95189] 


Leaves of Absence—Military—Cash Settlement—Release 
from Enlistment Contract to Accept Commission 


A cash settlement for unused leave to the credit of a Naval Reserve aviation cadet 
upon release from his enlistment contract and acceptance of an appointment as 
ensign in the Naval Reserve is prohibited by section 4 (c) of the Armed Forces 
Leave Act of 1946, as added by section 1 of the act of August 4, 1947, which 
requires, under the foregoing circumstances, that any unused leave to the credit 
of the cadet shall be carried forward to his new status as an ensign. 


Assistant Comptroller General Yates to Stanley D. Brokhausen, 
November 20, 1950: 


Reference is made to your letter of April 11, 1950, in effect requesting 
review of settlement of the Claims Division of this Office dated March 
8, 1950, which disallowed your claim for leave accrued as an aviation 
cadet, U. S. Naval Reserve, during the period July 3, 1944, to April 
11, 1947, the date on which you accepted appointment as an ensign, 
U.S. Naval Reserve. 

Section 4 (c) of the Armed Forces Leave Act of 1946, as added by 
section 1 of the act of August 4, 1947, 61 Stat. 748, provides, in perti- 
nent part, as follows: 

Any member of the armed forces discharged after August 31, 1946, having 
unused accrued leave standing to his credit at time of discharge shall be com- 
pensated for such unused leave in cash on the basis of the base and longevity 
pay, and allowances, applicable to such member on the date of discharge includ- 
ing for enlisted persons the allowances as provided for such enlisted persons in 
subsection (a) of this section: Provided, That no cash settlement shall be made 
to any member (1) discharged for the purpose of accepting a commission or 
warrant or entering into an enlistment in his respective branch of the armed 
forces * * *. A member excluded from cash settlement by the foregoing 
provision * * * shall carry any unused accrued leave standing to his 
credit from one status to another within his respective branch of the armed 
forces. * * * [Italics supplied] 

Section 3 (b) of the said act, as added by section 1 of the act of 
September 23, 1950, Public Law 818, 64 stat. 978, provides, in part, as 


follows: 


* * * That no cash settlement shall be made for unused or accumulated 
leave in excess of sixty days upon discharge or retirement subsequent to August 
81, 1946. 


It will be noted that section 4 (c), supra, specifically provides that 
no cash settlement shall be made to any member who is discharged for 
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the purpose of accepting a commission in his respective branch of the 
armed forces. The Chief of Naval Personnel, Department of the 
Navy, has advised this Office that you were released from your enlist- 
ment contract in the U. S. Naval Reserve on April 10, 1947, to accept 
a commission as ensign, U.S. Naval Reserve. Hence, under the express 
provisions of section 4 (c) of the Armed Forces Leave Act, a cash set- 
tlement for unused leave to your credit upon discharge as an aviation 
cadet and acceptance of appointment as an ensign is prohibited. How- 
ever, it is assumed that any unused leave to your credit as an aviation 
cadet was carried forward upon your appointment as ensign. In any 
event, since it appears that you were compensated for 60 days’ unused 
leave on release from active duty as ensign on March 31, 1950, which is 
the maximum amount that a member may be paid upon discharge, the 
settlement of March 3, 1950, is correct and must be sustained. Your 
claim for 4 days’ additional pay and allowances, as well as your claim 
for transportation of dependents, is being considered in the Claims 
Division of this Office and you will be advised with respect to such 
claims in the near future. 


[B-95910] 


Retirement—Navy Officer Continuing on Active Duty After 
Effective Date of Retirement—De Facto Status as Affecting 
Pay and Allowances 


While the retirement of a Navy officer placed on the retired list voluntarily for 
length of service pursuant to section 6 of the act of February 21, 1946, is effective 
on the first day of such month as the President may designate, an officer who did 
not receive notice of such retirement until after the effective date thereof and 
who currently was paid active-duty pay and allowances may be regarded as 
having been in a de facto status and entitled to retain such pay and allowances 
or recover back any amounts which may have been refunded less any retired pay 
received. 


Assistant Comptroller General Yates to Raymond B. Drinan, Novem- 


ber 20, 1950: 

Reference is made to letter of May 11, 1950, written in your behalf 
by Geoffrey Creyke, Jr., attorney at law, 444 Washington Building, 
Washington 5, D. C., with enclosures, requesting review of General 
Accounting Office settlement dated May 1, 1950, which disallowed 
your claim for active-duty pay and allowances as captain, United 
States Navy, for the period December 1, 1946, to April, 28, 1947. 

It appears that on May 21, 1946, you requested voluntary retire- 
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ment after 20 years’ service, retirement to be effective “at as early 
a date as possible.” Orders dated July 26, 1946, Navy Department, 
Bureau of Naval Personnel, Washington, D. C., addressed to you via 
the Commandant, Eleventh Naval District, advised you, inter alia, that 
your request for retirement would be forwarded to the President of 
the United States recommending that it be approved and that: 

You will regard yourself relieved of all active duty in the U. S. Navy on 


1 December 1946. A letter from the Secretary of the Navy formally placing 
you on the retired list as of that date will be forwarded to you shortly thereafter. 


First endorsement on such orders indicates that the orders were for- 
warded to the U. S. Naval Hospital, San Diego, California, at which 
place there was added second endorsement dated August 8, 1946, 
showing that you were admitted there as a patient on July 24, 1946. 
The third endorsement dated April 22, 1947, reads in pertinent part 
as follows: 

1. You were discharged to three months sick leave on 22 Oct 1946, and returned 


on 22 January 1947 for further treatment and a report of medical survey, in 
accordance with reference (b) [orders dated September 24, 1946, infra]. 


38. * * * you will consider yourself released from all active duty in the 
U. S. Navy on 1 December 1946. A letter from the Secretary of the Navy formally 
placing you on the retired list as of that date will be forwarded to you shortly 
thereafter. 


By letter orders dated September 24, 1946, you were granted a sick 
leave of absence from the U. S. Naval Hospital, San Diego, for a period 
of three months, at the expiration of which you were directed to 
report to the Medical Officer in command of the said hospital for 
further treatment, for physical examination to determine your fit- 
ness for duty, and for a report by a board of medical survey. Also, 
it appears that by letter dated August 6, 1946, addressed to you via 
the Commandant, Eleventh Naval District, you were advised that 
your request for retirement was being forwarded to the President rec- 
ommending that it be approved during the month of November in 
order that your retirement might be effected on December 1, 1946. 
The date of receipt by you of the orders of July 26, 1946, relieving 
you of active duty on December 1, 1946, is not shown by the record 
or the endorsements on the said orders. However, in an affidavit 
dated May 11, 1950, you aver that you did not receive notice from 
any source of your retirement on December 1, 1946, until about April 
26, 1947, at which time you received a letter from the Bureau of 
Naval Personnel dated April 8, 1947, stating that you had been trans- 
ferred to the inactive [retired] list as of December 1, 1946. You fur- 
ther state that throughout the months of December 1946, January, 
February, March, and April, 1947, all duty was performed in the belief 
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that you were properly acting under orders received by you from the 
Bureau of Naval Personnel on October 22, 1946, and dated September 
24, 1946, and that it was your belief that such orders were valid and 
superseded all other orders. It appears that you were credited active- 
duty pay and allowances after December 1, 1946, but that the amounts 
received by you in excess of your retired pay for the period beginning 
December 1, 1946, have been withheld from your retired pay. 

The record shows that you were retired pursuant to the provisions 
of the act of February 21, 1946, 60 Stat. 26, Public Law 305, section 
6 of which, 60 Stat. 27, provides: 


When any officer of the Regular Navy or the Regular Marine Corps or the 
Reserve Components thereof has completed more than twenty years of active 
service in the Navy, Marine Corps, or Coast Guard, or the Reserve Components 
thereof, including active duty for training, at least ten years of which shall 
have been active commissioned service, he may at any time thereafter, upon 
his own application, in the discretion of the President, be placed upon the retired 
list on the first day of such month as the President may designate. 


It will be seen that under the express provisions of that section the 
retirement of an officer placed on the retired list pursuant thereto is 
effective “on the first day of such month as the President may desig- 
nate.” No exception is made in the case of an officer who does not 
receive notice of his retirement. 

Your claim for active-duty pay for the period December 1, 1946, 
to April 28, 1947, was disallowed for the stated reasons that : 


The retirement of an officer effects a complete severance from active service 
and his rights, benefits, and privileges as an officer on the active list terminate 
upon the effective date of his retirement. 24 Comp. Gen. 291. It has been held 
that an order of the President placing an officer of the Navy on the retired list, 
changes the status of such officer wherever he may be and whatever duty he may 
be performing. In the absence of orders prior to retirement definitely assigning 
an officer to duty after retirement, or orders issued subsequently to retirement for 
performance of active duty, his active duty pay ceases on the date in which he 
was ordered to be placed on the retired list. 17 Comp. Dec. 533; 18 id 747; 
Terry vy. United States, 81 C. Cls. 958; and Holland v. United States, 83 C. Cls. 
376. The time spent by an officer subsequent to his retirement, for the purpose 
of undergoing treatment at a hospital pursuant to orders previously issued for 
that purpose, cannot be considered as service performed on active duty. Hol- 
land v. United States, supra. The orders of July 26, 1946 do not appear to have 
contemplated that you be kept on active duty following your retirement and 
even though you did remain in the hospital subsequent thereto, it does not ap- 
pear that you were in an active duty status so as to be entitled to active duty 
pay after November 30, 1946. 


In Holland v. United States, 83 C. Cls. 376, the President approved 
Holland’s retirement from the Navy under authority of section 1453, 
Revised Statutes, on July 20, 1926, on which date he completed 29 
years, 11 months, and 18 days of active service. Notice thereof was 
not received by him until August 21, 1926. In holding that the retire- 
ment became effective on July 20, 1926, and that Holland was not 
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entitled to count any service after that date as active service for 
longevity to increase his retired pay, the court said: 


* * * In view of the positive provisions of that section that an officer 


shall be retired from active service when the President approves the decision of 
the retiring board, we see no escape from the conclusion that the officer was in 
fact retired from active service on the date of the President’s order. The time 
subsequently spent undergoing treatment at the hospital pursuant to orders 
previously issued for that purpose cannot be considered as service performed on 
the active list and cannot be counted for longevity purposes to increase the retired 
pay, In Terry v. United States, No. 28148, decided March 30, 1908 (81 C. Cls. 
958), this court said: 

“* * * An order of the President placing an officer of the Navy upon the 
retired list * * * changes the status of such officer wherever he may be and 
whatever duty he may be performing; and thereafter he is entitled to retired 
pay only, unless such status is changed by some subsequent order of the Secretary 
of the Navy. * * * It may be that the Secretary of the Navy might issue a 
preliminary order in terms assigning an officer to duty after retirement, but such 
order should be certain in its terms and not given that effect by strained con- 
struction.” 

Plaintiff was in a retired status on and after July 20, 1926, when the President 
approved the decision of the retiring board and ordered the plaintiff placed on 
the retired list. No orders of any kind were subsequently issued giving plaintiff 
an active-duty status after retirement. This court is not at liberty to change 
the record. Rogers v. United States, 59 C. Cls. 464. It has been uniformly held 
that in the absence of orders prior to retirement definitely assigning an officer 
to duty after retirement, or orders issued subsequent to retirement for perform- 
ance of active duty, an officer’s active-duty pay ceases on the date on which he 
was ordered to be placed on the retired list. 17 Comp. Dec. 533, 536; 18 Comp. 
Dec. 747, 750 ; 32 Atty. Gen. Op. 176, 178. 


There has not been brought to attention any authoritative precedent 
which would be a proper basis for holding that your transfer to the 
retired list did not become effective on December 1, 1946. However, 
as indicated above, it appears that you did not receive notice of your 
retirement “until approximately 26 April 1947.” Also, it appears that 
you currently were paid active-duty pay and allowances through 
April 1, 1947, the last payment of such pay and allowances having been 
made to you by check No. 14,819, dated April 1, 1947, drawn by O. R. 
Garrett, Supply Corps, USN. In such circumstances, there is for ap- 
plication the rule that a person who can establish that he received pay 
and allowances in a de facto status may retain such pay and allow- 
ances, and where it has been refunded to the Government he is entitled 
to recover it back. See United States v. Royer, 268 U. S. 394; cf. 5 
Comp. Gen. 70; 6 id. 71; td. 263. Accordingly, after verification of 
the amount deducted from your retired pay on account of active-duty 
pay and allowances received for the period December 1, 1946, to April 
1, 1947, a settlement will be stated in your favor for such amount less 


the amount of retired pay, if any, received by you for the period prior 
to April 2, 1947. 
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[B-97176] 


National Guard—Armory Drill and Field Training Pay— 
Federal Recognition Requirement 


A federally recognized National Guard Engineer officer who transferred to the 
Air Force National Guard and assumed the duties of the Air Force position, 
although not at that time federally recognized as an Air Force officer, is not en- 
titled to Federal pay under the National Defense Act, as amended, for any 
drills or field training performed in the new position prior to the date he was 
federally recognized as an officer in the Air Force National Guard. 


Assistant Comptroller General Yates to Col. E. E. Enger, Department 
of the Army, November 21, 1950: 


By first endorsement dated August 1, 1950, the Chief of Finance 
referred to this Office your letter of April 18, 1950, forwarding for 
advance decision supplemental armory drill pay rolls of Headquar- 
ters, 126th Bomb Group, 66th Fighter Wing, Illinois National Guard, 
for the periods from June 1, 1949, to August 31, 1949, and September 
1, 1949, to November 30, 1949, and supplemental field training pay 
roll of that organization for the period from July 30, 1949, to August 
13, 1949, containing the claims for pay by Eugene E. Burns, first 
lieutenant, during the period July 1 to November 30, 1949. 

In paragraph 2 of your letter the facts are stated briefly, as follows: 


First Lieutenant Burns was relieved from duty as Battalion Adjutant, 1903d 
Aviation Engineer Battalion, and appointed First Lieutenant Air Force Na- 
tional Guard, and assigned duty as Special Service Officer, Headquarters 126th 
Bomb Group, pursuant to authority contained in paragraph 9, Special Order 
150, AGO Illinois dated and effective 1 July 1949. The transfer involving a 
change in service and duty assignment required a new appointment and federal 
recognition under the provisions of Change 3, paragraph 22b, NGR 20 dated 
22 November 1948. At time of transfer, 1 July 1949, the officer was federally 
recognized as a First Lieutenant, Corps of Engineers, as of 24 January 1949, 
but was not federally recognized as a First Lieutenant, Air Force National 
Guard, under the new appointment, until 25 October 1949. Prior to date of 
federal recognition under the new appointment on 25 October 1949, the officer 
attended 4 drills in July 1949, 2 drills in August 1949, 5 drills in September 1949, 
2 drills in October 1949, and attended Field Training from 30 July to 13 August 
1949, for which pay is claimed on the attached supplemental pay rolls as a 
federally recognized First Lieutenant, Corps of Engineers. 


Section 75 of the National Defense Act, as amended, 32 U. S. Code 
113, provides: 


The provisions of this title shall not apply to any person hereafter appointed 
as an officer of the National Guard unless he first shall have successfully 
passed such tests as to his physical, moral, and professional fitness as th« 
President shall prescribe. The examination to determine such qualifications for 
appointment shall be conducted by a board of three commissioned officers ap- 
pointed by the Secretary of the Army from the Regular Army or the National 
Guard of the United States, or both. The examination herein provided for 
may be held prior to the original appointment or promotion of any individual 
as an officer or warrant officer and if the applicant has been found qualified, he 
may be issued a certificate of eligibility by the Chief of the National Guard 
Bureau, which certificate, in the event of appointment or promotion within two 
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years to the office for which he was found qualified, shall entitle the holder to 
Federal recognition without further examination, except as to his physical 
condition. 


Upon being federally recognized such officers and warrant officers may be 
appointed in the National Guard of the United States. 


Insofar as here pertinent, paragraph 22b, NGR 20, dated December 
11, 1947, as changed by Changes No. 3, dated November 22, 1948, 
provides as follows: 

b. Involving change.—A transfer involving a change in grade, or in arm or 
service, requires a new appointment and oath of office, and the officer in ques- 
tion must again seek Federal recognition. In such cases, recognition involves 


the same application, nineties and examination as prescribed for an original 
appointment * * 


In decision of June 22, 1940, B-9483, a similar case, it was stated: 


It was held in A-15117, dated September 22, 1926, that where an officer of the 
National Guard is promoted by a commission of the Governor of a State and 
continues to function in the grade held prior thereto pending notice of Federal 
recognition in the grade to which promoted, he is entitled to pay as an officer of 
the grade from which promoted unti! notice of Federal recognition is received. 

Colonel Howe, however, appears from the facts for consideration not to have 
continued to function in the grade of colonel after the effective date of his State 
commission but, on the other hand, appears to have assumed the duties of the 
grade to which promoted although not federally recognized. 


See, also, 15 Comp. Gen. 280; and decision of March 13, 1942, B-17873. 

Lieutenant Burns did not continue to function as an Engineer 
officer but, apparently effective July 1, 1949, assumed the duties of 
the Air Force position to which transferred, although not federally 
recognized in that status. His status asa first lieutenant of Engineers, 
in which he performed no duty, did not qualify him for Federal pay 
under the National Defense Act subsequent to June 30, 1949, in either 
that capacity or as a first lieutenant of the Air Force. And, since 
he was not federally recognized as a first lieutenant in the Air Force 
until October 25, 1949, he was not entitled to Federal pay as an Air 
Force officer prior to that date. Accordingly, you are not authorized 
to make payment on the supplemental pay rolls, which are returned 
herewith, for any drills or field training performed after June 30, 
1949, and prior to October 25, 1949. If otherwise proper, payment 
of armory drill pay and flying pay earned subsequent to October 24, 
1949, may be made on the supplemental pay roll covering the period 
from September 1, 1949, to November 30, 1949. 
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[B-97901] 


Pay—Promotions—Effective Date—Former Regular Navy 
Officer Commissioned in the Naval Reserve 


A Navy officer who upon resigning his commission in the Regular Navy was 
appointed in the same rank as an officer in the Naval Reserve and who later 
was promoted to the next higher rank to rank retroactively from a date within 
the period in which he was serving under said commission in the Regular. Navy 
is not entitled to the pay and allowances of the higher rank in the Naval Reserve 
prior to the date he entered on active duty as a naval reservist and, therefore, 
may not receive the pay and allowances of such higher rank for any part of 
the period covered by his commission in the Regular Navy. 


Assistant Comptroller General Yates to John J. Dempsey, November 
21, 1950: 

Reference is made to your letter of August 14, 1950, wherein you 
request review of General Accounting Office settlement dated July 30, 
1950, which disallowed your claim for the difference in the pay and 
allowances of a lieutenant (jg) and the pay and allowances of an 
ensign for the period June 5 to December 21, 1949, incident to your 
service as an officer in the United States Navy. 

It appears that on June 5, 1946, you were appointed an ensign in 
the United States Navy and that you served in that capacity until 
December 21, 1949, when your resignation was accepted. On Decem- 
ber 22, 1949, you apparently were appointed an ensign in the United 
States Naval Reserve and on January 25, 1950, you were appointed 
a lieutenant (jg) in the United States Naval Reserve to rank from 
June 5, 1949. 

In the said settlement it was pointed out that your appointment 
as a lieutenant (jg) in the Naval Reserve to rank from June 5, 1949, 
would entitle you to the pay and allowances of that rank from that 
date only if you were then serving on active duty as an officer in the 
Naval Reserve. Decision of May 26, 1941, 20 Comp. Gen. 813. It was 
also pointed out that you were completely separated from the Regular 
Navy on December 21, 1949, at which time you were paid the pay 
and allowances properly due you, and that no back pay and allowances 
could accrue to you incident to your service as an officer of the Regular 
Navy by reason of your appointment to a higher rank in the Naval 
Reserve. 

In your letter you point out that you actually were on active duty 
during the entire period from June 5 to December 21, 1949, and that 
you were not completely separated from the service on December 21, 
1949, but that you merely had a change in status from that of an officer 
in the Regular Navy to that of an officer in the Naval Reserve. How- 











202 DECISIONS OF THE COMPTROLLER GENERAL [30 


ever that may be, it should be apparent that unless you actually were 
appointed as a lieutenant (jg) in the Regular Navy you would not 
be entitled to the pay and allowances of that rank for any period of 
service as an officer of the Regular Navy. And, under no circum- 
stances could an appointment to such rank in the Naval Reserve be 
considered as constituting an appointment in the Regular Navy. 
Under your appointment in the Naval Reserve as a lieutenant (jg) 
you could not have become entitled to the pay and allowances of such 
rank prior to the date you entered on active duty as a naval reservist 
and in no event could you have become entitled to such pay and allow- 
ances for any period prior to the time you became an officer of the 
Naval Reserve. 


[B-97930] 


Transportation — Dependents — Travel at Personal Ex- 
pense—Reimbursement Basis 


Where the dependents of a Navy officer performed travel to his new station by 
commercial aircraft at personal expense rather than by available rail transporta- 
tion, such travel is to be regarded, under the act of April 27, 1946, and Navy 
Travel Instructions promulgated pursuant thereto, as land travel for which 
reimbursement may be made on a mileage basis only, notwithstanding that 
the available rail transportation was not desirable for travel of dependents. 


Assistant Comptroller General Yates to Comdr. Robert H. Caldwell, 
November 21, 1950: 

Reference is made to your letter of August 11, 1950, with enclosures, 
requesting review of settlement dated May 25, 1950, which disallowed 
your claim for $65.22, representing the difference between the cost 
of commercial air travel and the amount paid to you on a mileage 
basis for the transportation of your dependents (wife and daughters, 
ages 9 and 2) from Guatemala City, Guatemala, to Mexico City, 
Mexico, incident to change of station orders of November 29, 1948, 

By orders from the Chief of Nava] Personnel, dated November 29, 
1948, and endorsements thereon, you were detached from duty at 
Guatemala City, Guatemala, and assigned to duty at Mexico City, 
Mexico, where you reported on January 5, 1949. It appears that your 
dependents traveled from Guatemala City, Guatemala, to Mexico City, 
Mexico, on March 17, 1949, via commercial aircraft at personal ex- 
pense of $126, On voucher No. 153676, June 1949 accounts of J. A, 
Smith, symbol 50-047, you were paid the sum of $60.78, representing 
reimbursement on a mileage basis for travel of your dependents be- 
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tween the points involved. You now claim the difference between the 
amount paid to you on said voucher and the cost of your dependents’ 
travel by commercial aircraft. 

In support of your claim you have furnished statements by officials 
of the American Embassies in Guatemala and Mexico, respectively, 
stating in substance that travel by rail between Guatemala City and 
Mexico City is not recommended, particularly for minors and female 
dependents, due to the danger, inconvenience, absence of sanitary 
and suitable passenger and sleeping cars, the length of the trip, and 
irregular schedule of trains. You state that travel by train between 
the points involved through the jungles with inferior accommoda- 
tions is unsuitable, except for the hardiest of natives, and on such 
basis you urge that your claim should be allowed. While it may be, 
as contended by you, that rail transportation between such places is 
not desirable for travel of dependents, it is shown by the record and 
the Official Railway Guide that rail transportation is available and 
could have been used by your dependents for their travel. 

The transportation of dependents of naval personnel is governed 
by law and by regulations promulgated pursuant thereto by the De- 
partment of the Navy. Section 2 of the act of April 27, 1946, 60 
Stat. 126, 127, provides that in lieu of transportation for dependents 
of personnel of the Navy under any provision of law, payment at 
the rate of 4 cents per mile for dependents 12 years of age and over, 
and 2 cents per mile for dependents under 12 years of age to include 
dependents 5 years of age and over, may be made for land travel 
when such travel shall have been completed, provided that no pay- 
ment will be made for dependents less than 5 years of age. Section 
4 of the said act, 60 Stat. 127, provides that the Secretary of War 
and the Secretary of the Navy, respectively, are authorized to pre- 
scribe regulations for carrying out the provisions of said act. Para- 
graph 8152-la, U. S. Navy Travel Instructions, provides that “in 
lieu of transportation for dependents of personnel authorized under 
any provisions of law, payment at the rate of $0.04 per mile for 
dependents 12 years of age and over, and $0.02 per mile for depend- 
ents under 12 years of age to include dependents 5 years of age and 
over, will be made for land travel (domestic and foreign) performed 
at personal expense, when such travel shall have been completed.” 
Also, paragraph 8102, U. S. Navy Travel Instructions, provides, in 
pertinent part, that “Air transportation for overseas travel will 
not be furnished except when air transportation is the only means 
available.” 

Since rail transportation was available, travel from Guatemala 
City, Guatemala, to Mexico City, Mexico, properly is to be regarded 
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as land travel and you were entitled, under the law and regulations, 
to reimbursement on a mileage basis only without regard to the actual 
amount expended for travel. Such reimbursement has been made to 
you. 

Accordingly, the settlement of May 25, 1950, is sustained. The 
orders submitted by you are returned. 


[B-99327] 


Compensation—Rates—Special and Temporary Services— 
Employees of the Library of Congress 


The funds provided by the Legislative Branch Appropriatidn Act for 1951 for 
special and temporary services and extra special services of regular employees 
of the Library of Congress at rates of compensation to be fixed by the Librarian, 
and for services of other employees of the Library engaged by the day or hour, 
are not subject to the maximum compensation limitations of the Classification 
Act of 1949, nor to any other limitation, and therefore there is no limitation on 
the rates of compensation which may be fixed and paid for such services, pro- 
vided aggregate payments therefor do not exceed the maximum amounts made 
available by the act. 


Comptroller General Warren to the Librarian of Congress, Novem- 
ber 21, 1950: 


Reference is made to letter of November 3, 1950, from the Acting 
Librarian of Congress, requesting decision whether there is any limita- 
tion upon the rates of payment which may be made to employees 
under certain provisions in the Legislative Branch Appropriation 
Act for 1951, Public Law 759, 64 Stat. 604, quoted in the letter as 
follows: 

Salaries, Library Proper * * * including special and temporary services 
and extra special services of regular employees (not exceeding $5,000) at rates 
to be fixed by the Librarian * * 

Salaries and expenses. Legislative Reference Service * * * including not 


to exceed $20,000 for employ ees engaged by the day or hour at rates to be fixed 
by the Librarian * * 


The letter states that similar provisions are contained in the appro- 
priation for Distribution of Catalog Cards, Union Catalogs, and Sal- 
aries and Expenses, Library Buildings. 

In decision B-90867 of December 6, 1949, 29 Comp. Gen. 267, re- 
ferred to in the letter, the limitation of $11,000 per annum involved 
the application of the provision in section 15 of the act of August 2, 
1946, 60 Stat. 810, limiting—as to agencies subject to the Classification 
Act—payments to experts or consultants to “rates not in excess of the 
per diem equivalent of the highest rate payable under the Classifica- 
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tion Act.” The quoted appropriation extracts, supra, and the similar 
provisions referred to, contain no reference to the maximum rates 
payable under the Classification Act, or any other act. Accordingly, 
the decision of December 6, 1949, has no application to the rates pay- 
able to the employees here involved. Some of the referred-to appro- 
priation provisions permit additional payments to “regular em- 
ployees” who may be drawing compensation under the Classification 
Act and such payments are, therefore, in addition, and not subject, 
to any limitation in the Classification Act, and I find no other limita- 
tion applicable thereto. 

Specifically answering the question presented, it may be stated that 
so long as the aggregate payments under each appropriation do not 
exceed the maximum amounts made available by the several appro- 
priation provisions there appears no limitation applicable to the rates 
of compensation which may be fixed and paid by the Librarian under 
the referred-to appropriation provisions. Cf. 22 Comp. Gen. 682, 
and 776. 


[B-99489} 


Appropriations—Selective Service System—Availability for 
Expenses of National, State, and Local Advisory Committees 


The Selective Service Act of 1948, as amended, which directs the President to 
establish a National Advisory Committee to advise the Selective Service System 
and to coordinate the wurk of State and local voluntary advisory committees. 
but which does not appropriate funds for the necessary expenses of said com- 
mittees, may be viewed as an authorization to consider expenses of the commit- 
tees aS expenses necessary for the operation and maintenance of the Selective 
Service System and therefore funds appropriated for the Selective Service Sys- 
tem by the Supplemental Appropriation Act, 1951, may be regarded as available 
to defray the expenses of the committees. 


Comptroller General Warren to the Director, Selective Service 
System, November 27, 1950: 


Reference is made to your letter of November 16, 1950 (reference 
1-49-1), requesting a decision as to whether the funds appropriated 
for the Selective Service System by the Supplemental! Appropriation 
Act, 1951, approved September 27, 1950, Public Law 843, 64 Stat. 
1057, are available to defray the necessary expenses, including the 
compensation, of the members of the Nationa] Advisory Committee 
provided for by Executive Order No. 10166 dated October 4, 1950, and 
the necessary expenses of such State and local volunteer advisory 
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committees as may be established to cooperate with the National Ad- 
visory Committee in the performance of its functions. 

Subsection (j) of section 4 of the Selective Service Act of 1948, title 
1, act of June 24, 1948, 62 Stat. 605, as added by the act of September 
9, 1950, Public Law 779, 64 Stat. 827, directs the President to estab- 
lish a National Advisory Committee which shall advise the Selective 
Service System and shall coordinate the work of such State and local 
volunteer advisory committees as may be established to cooperate 
with the National Advisory Committee with respect to the selection 
of needed medical, dental, and allied specialists for induction in the 
Armed Forces. The National Advisory Committee on the Selection 
of Doctors, Dentists, and Allied Specialists was established by Execu- 
tive Order No. 10166 dated October 4, 1950. Section 4 of the Execu- 
tive order provides that the Selective Service System shall defray 
necessary expenses of the Committee, including the compensation 
of the members thereof, within the limits of applicable law. 

The Supplemental Appropriation Act, 1951, Public Law 843, above, 
making appropriations for the Selective Service System provides, 
among other things, “For expenses necessary for the operation and 
maintenance of the Selective Service System, as authorized by title 
I of the Selective Service Act of 1948 (62 Stat. 604), as amended, 
including personal services in the District of Columbia.” 

Public Law 779, directing the establishment of a National Advisory 
Committee, does not authorize an appropriation to be made or to 
be included in some other appropriation act for carrying out the 
work of the Committee. However, as the creation of the national, 
State, and local committees is expressly authorized by statute, and 
since the primary function of the National Committee is to advise 
the Selective Service System and to coordinate the State and local 
committees with respect to an authorized function of the Selective 
Service System, the said Public Law 779, amending title I of the 
Selective Service Act of 1948 to authorize the establishment of the 
committees, may be viewed as an authorization to consider the ex- 
pense of the committees as an expense necessary for the operation 
and maintenance of the Selective Service System without need for a 
separate or distinct appropriation to carry out the provisions of the 
said Public Law 779. Cf. 10 Comp. Gen. 453; 15 id. 167. 

Accordingly, the appropriation contained in the Supplemental Ap- 
propriation Act, 1951, for expenses necessary for the operation and 
maintenance of the Selective Service System is available for use by the 
Selective Service System to defray the expenses of the committees. 
The specific question presented is answered in the affirmative. 
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[B-98483] 


Appropriations — Limitations — Coast Guard — Reserve 
Training Program 


The limitation contained in the General Appropriation Act, 1951, on funds made 
available to the Coast Guard for expenses of Reserve training does not apply to 
the pay and allowances of all personnel who may be engaged on duty in connection 
with the over-all Reserve program but only to the pay and allowances of those 
whose primary duty is in connection with the administration of the training pro- 
gram, and the question as to what personnel are assigned duties primarily in 
administering the Reserve training program is one for administrative determina- 
tion by the Coast Guard. 


Assistant Comptroller General Yates to the Secretary of the Treas- 
. ury, November 28, 1950: 


Reference is made to your letter of September 28, 1950, relative to 
the provision contained in the General Appropriation Act, 1951, ap- 
proved September 6, 1950, Public Law 759, 64 Stat. 639, under the 
heading “Coast Guard, Operating Expenses,” reading as follows: 

* * * That not to exceed $1,000,000 shall be available for expenses of 
Reserve training, including pay and allowances of Regular and Reserve person- 
nel on active duty engaged primarily in administration of the Reserve training 


program, and including drill pay at rates not to exceed those prescribed by or 
pursuant to law for the Naval Reserve * * *. 


You state that this appropriation is the first that has been made for 
training personnel of the Coast Guard Reserve but that in previous 
years a Reserve and Auxiliary Division has been maintained at Head- 
quarters and that a Reserve Director with one or two enlisted men as 
assistants have been carried on the District Commander’s staff. The 
expenses of both the Headquarters and the field organizations have 
been met from the regular Coast Guard appropriations under the pro- 
visions of 14 U. S. C. 894 which read as follows: 

The services and facilities of and appropriations for the Coast Guard shall be 
available to effectuate the purposes of the Reserve and the Auxiliary. 

You further state that while both the Headquarters and the field 
organizations were engaged in some training activities, it could not be 
said that they were engaged primarily in the administration of any 
Reserve training program but were concerned primarily with the ad- 
ministration of the Coast Guard Reserve in its various phases other 
than training, such as the keeping of personnel records, renewal of 
commissions, recruiting, classification of officers, establishment of pol- 
icies through regulations and other publications dealing with matters 
other than training, and similar classes of work which took up the 
major part of their time in administering the Reserve. 





208 DECISIONS OF THE COMPTROLLER GENERAL [30 


You indicate that it will be necessary, in carrying out the training 
program for which funds are now available, to greatly enlarge the 
administrative organization; that the enlarged organization will 
administer the entire Reserve program, including the training of re- 
servists; and that it is possible that some present personnel not now 
engaged in training activities will be assigned to those duties while 
some will be assigned duties involving other than duty in connection 
with the training program, or both. 

In view of the foregoing, you request decision as follows: 


(1) Can it be assumed, for the purposes of the language limitation, that the 
present administrative organization—namely, as it existed on July 1, 1950, will 
continue to administer the Coast Guard Reserve program other than in its train- 
ing activities, and that the pay, allowances and salaries of new personnel added 
(and to be added) to the organization only as a result of inaugurating the train- 


ing program made possible by the training fund may be charged to such fund? ° 


(2) Must the pay, allowances, and so forth, of all the personnel, present and 
future, comprising the organization for administering the Coast Guard Reserve 
program (including training) be met from the training fund? 

(3) If questions (1) and (2) are answered in the negative, what criteria must 
be used to determine the character of duty comprehended within the phrase 
“primarily in administration of the Reserve training program,” and must that 
criteria be applied to each individual in the Reserve administrative organization? 


This Office has examined the legislative history which resulted in 
enactment of the quoted proviso and nothing is found therein which 
would furnish a conclusive basis that the limitation in question was 
intended to be the exclusive source of funds for carrying out all pur- 
poses of the Coast Guard Reserve program, as may have been con- 
templated by the language of the original provision submitted by the 
Coast Guard in the amount of $4,100,000. This latter suggested 
provision, it is understood, was in addition to the sum of $135,000,000 
under “Operating Expenses” previously agreed to by the House. 
However, the $1,000,000 limitation offered as an amendment and ap- 
proved after considerable debate on the floor of the House of Repre- 
sentatives was coupled with a provision which increased the total 
appropriation to $136,000,000. 

In that connection, it is found from comments by the member who 
introduced the amendment that the wording of the proviso containing 
the $1,000,000 limitation was suggested by officials of the Coast Guard 
in lieu of their previous justification which would have carried the 
larger sum of $4,100,000 and, inasmuch as the wording of the proviso 
as finally enacted differs so materially from the originally suggested 
provision, I think it may not be said that the same over-all purposes 
were contemplated within the framework of the proviso. It seems 
to have been admitted that $1,000,000 would be sufficient to start the 
Reserve training program. The drill pay provision therein presents 
no difficulty as to the exclusiveness of the limitation; the difficulty 
arises with reference to that part of the proviso “for expenses of 
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Reserve training, including pay and allowances of Regular and Re- 
serve personnel on active duty engaged primarily in administration 
of the Reserve training program.” 

There seems to be no question that moneys appropriated under 
“Coast Guard, Operating Expenses,” which include pay and allow- 
ances generally, have been considered available for general purposes 
of the Coast Guard Reserve, presumably under the authority con- 
tained in 14 U. S. C. 894, supra. In support of such view see, for 
example, page 293 of the Hearings before the Subcommittee of the 
Committee on Appropriations, House of Representatives, 81st Con- 
gress, 2d Session, on Treasury Department appropriations for 1951, 
where the following appears: 

Mr. CANFIELD. Mr. Chairman, pointing up what you said about this problem 
before this committee, when we considered the regular Treasury Department 
appropriation bill for 1950, this last year, I questioned Captain Richmond of 
the Coast Guard on the status of the Reserve program, and he stressed the fact 
he did not have funds. And I said: 

“Mr. CANFIELD. Captain, you stress the fact that you don’t have the funds. 
Do I understand that you have asked for funds and have been denied funds? 
Or is there some legislative hurdle? 

“Captain RIcHMOND. No; there is no legislative hurdle. Strictly speaking, 
I must be frank with the committee, there isn’t a thing in the world to prohibit 
our taking anything in ‘Pay and Allowances’ that now exists and spending it 
on Reserve, but we have submitted our estimate on the basis that it will do 
so much. It will provide so many Regular officers and so many men. It is 
the old story that we can do just so much. If we went and spent ‘X’ million 


dollars on the Reserve, then we would not have the men that we have indicated 
because we would not have the money to pay them. Something has to give.” 


In the Hearings on the 1950 Treasury Department appropriation 
bill referred to by Congressman Canfield, it is found that the same 
Coast Guard officer previously had testified in part as follows (page 
120 of the Hearings, before the same subcommittee) : 

* * * On several occasions we have attempted to put the Reserve on a 
going basis, but right now it is practically a static organization. We have no 
funds and have had no funds for the training ot Reserves, either new members 
or refresher courses for the members. * * 

We, however, have no money for training. we have called one or two Reserve 
officers to active duty, and we have set up in our districts Reserve directors. We 


are trying to get our records in order in the sense of knowing who are Reserve 
officers and where they are presently located. * * * 


In view of the above and of the representations contained in your 
letter, I believe it is reasonable to infer that the Congress, in refusing 
to approve the subappropriation for “Reserve training” in the amount 
of $4,100,000, did not intend that the $1,000,000 limitation should apply 
to expenses or services necessary to effectuate the general purposes of 
the Reserve fairly outside the term “Reserve training” in the proviso 
and of a character for which the Regular Coast Guard appropriations 
previously had been used in that respect. 

Accordingly, it is concluded that the limitation contained in the 
appropriation for the Coast Guard for the fiscal year 1951, herein- 
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before quoted, does not apply to the pay and allowances of all per- 
sonnel who may be engaged on duty in connection with the over-all 
Reserve program but only to the pay and allowances of those whose 
primary duty is in connection with the administration of the training 
program. The question as to whether that is their primary duty is 
more properly for administrative determination and such determina- 
tions would not ordinarily be questioned by this Office unless it clearly 
appears that they are at variance with the actual facts. Cf. 26 Comp. 
Dec. 195; 1 Comp. Gen. 70; and decision of April 19, 1943, B-30910, 
to the Secretary of the Navy. The questions presented are answered 
accordingly. 


[B-52089] 


Rental and Subsistence Allowances—Dependents—Failure 
Legally to Adopt Minor Dependent Child 


An Army officer who was given legal custody and control of a minor child 
without effecting its legal adoption through judicial proceedings as required by 
the statutes of the State in which the child was domiciled is not entitled under 
the act of June 10, 1922, as amended, and the Pay Readjustment Act of 1942, 
to increased rental and subsistence allowances as for an officer with a dependent 
child. 


Assistant Comptroller General Yates to Major C. L. McCanless, De- 
partment of the Army, November 29, 1950: 


There was forwarded to this Office by first endorsement dated 
November 2, 1949, of the Chief of Finance, Department of the Army, 
your letter dated October 12, 1949, with enclosures, in which you, as 
custodian of the retained accounts of the various disbursing officers 
mentioned therein, request review and reversal of audit exceptions 
taken to certain rental and subsistence allowance payments made to 
Major Richard O. Flinn, Jr., O-260011, ChC, Army of the United 
States, for the period March 26, 1942, through April 1945, as for an 
officer with a dependent child (Jack Wheeler—legal ward), the excep- 
tions having been taken for the reason that a “legal ward” is not within 
the meaning of the term “dependent” as used in the statutes authoriz- 
ing payment of such allowances. 

Among the papers enclosed with your letter are photostatic copies 
of an affidavit and a release, both executed May 15, 1942, by Lillie Mae 
Capes, mother of said Jack Wheeler, and copies of explanatory letters 
written by Major Flinn on March 31, 1943, and June 26, 1945, the 
originals or copies of which previously were submitted to establish his 
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right to retain the amounts of the questioned payments. Lillie Mae 
Capes’ affidavit is to the effect that prior to the early part of 1941 Jack 
Wheeler, then residing with others in Carroll County, Georgia, got 
into trouble and was taken before the City Court of Carrollton, Car- 
roll County, Georgia; that he was paroled by the court to the custody 
and control of the Reverend Richard O. Flinn, Jr.; that she had not 
contributed to the support of Jack Wheeler after that time or for some- 
time prior thereto; that she was and had been for several years unable 
to support Jack Wheeler and after he had been paroled to Richard O. 
Flinn, Jr., she agreed and consented for the said Richard O. Flinn, Jr., 
to have the custody and control of Jack Wheeler until he became 21 
years old; and that she had that day executed a formal release giving 
to Richard O. Flinn, Jr., full custody and control of Jack Wheeler and 


relinquishing all of her rights as a parent to him. The said release 
reads as follows: 


I, the undersigned, mother of said child, being solicitious that my child, Jack 
Wheeler, born 14th day of May, 1942 [sic] now 12 years of age, receive the 
benefits of a Christian home, and Richard Orme Flinn, Jr., being desirous of 
giving my said child the benefits of a Christian home, do hereby surrender the 
said child to the said Richard Orme Flinn, Jr., and promise not to interfere in 
the management, custody and control of the said child in any respect whatever, 
or to visit said child without the consent of the said Richard Orme Flinn, Jr., and 
in said consideration of the said Richard Orme Flinn, Jr., providing for said 
child, I do hereby relinquish all rights, title and claim to the said child herein 
named, and his service until he becomes of legal age. 


In his letter of March 31, 1943, Major Flinn states, in part, that 
in May 1941 he received from the Courts of Carrollton, Carroll 
County, Georgia, the full legal custody of Jack Wheeler who was at 
that time 10 years of age; that the whereabouts of the child’s father 
has been unknown since its birth; that in binding the child over to 
him the courts secured affidavits of its mother (apparently those here- 
inbefore referred to), and that since receiving the child he has main- 
tained a home and provided for the child’s support and education. 
In his letter of June 26, 1945, he states, in part— 

1, There has been no statutory adoption by me of Jack Wheeler and hence I 


cao furnish no decree of the Court to this effect. No statutory proceedings under 
Georgia Code, Chapter 74-4 were taken out. 


2. There has been a legal adoption of Jack Wheeler, however, under the laws 
of Georgia, which law would control his status. There are many decided cases 
which hold that conduct of the parties establishes a legal or virtual adoption. 
One of the first attributes of adoption is the right to inherit the adopting parents 
property and most of these cases arise under that state of facts. * * 


and concludes— 
There is nothing in the Readjusted Pay and Allowances Act of 1942 regen 
a statutory adoption. The fact of dependency is the controlling feature * * 
Section 4 of the act of June 10, 1922, 42 Stat. 627, as amended by 
the act of February 21, 1929, 45 Stat. 1254, and section 4 of the Pay 
Readjustment Act of 1942, approved June 16, 1942, 56 Stat. 361, 
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under which acts the payments here involved were made, define the 
term “dependent” as including “children,” and provide that the term 
“children” shall be held to include “adopted children” when such 
children are in fact dependent upon the person claiming dependency 
allowance. 

In Report No. 1359 of the Committee on Military Affairs, United 
States Senate, 70th Congress, second session, on H. R. 12449, which 
later became the act of February 21, 1929, swpra, and which added 
the words “adopted children” to the definition of the term “children” 
as it appeared in the parent act, it was said at page 2— 


The changes that will be brought about by the proposed legislation and the 
effect of such changes are that officers of the services concerned legally adopting 
minor children will be entitled to the allowances now provided by law for officers 
having natural minor children * * * 


It is evident that it was the intent of Congress to include such children in the 
acts referred to, as such adopted children are, to all intents and purposes, legiti- 
mate children of the adopting parent and constitute obligations to such parent 
equal in all respects to-natural children. [Italics supplied.] 


The words “legal” and “legally” are defined, respectively, in Black’s 
Law Dictionary, Third Edition, as— 


Conforming to law; according to law; required or permitted by law; not 
forbidden or discountenanced by law; good and effectual in law. 
* a * ” : a ” 
Cognizable in courts of law, as distinguished from courts of equity; construed 


or governed by the rules and principles of law, in contradistinction to rules 
of equity; 


and as— 
j Lawfully ; according to law. 

In legal contemplation, adoption is the act by which the parties 
thereto establish the relationship of parent and child between persons 
not so related by nature. Adoption of children was unknown to the 
common law; it is purely statutory; does not depend upon equitable 
principles; and can be accomplished only in accordance with the con- 
trolling statute, generally by a judicial proceeding in a court of com- 
petent jurisdiction. 2 C.J. S., Adoption of Children, sees. 1 and 2; 
1 Am. Jur., Adoption of Children, secs. 2 and 3. Thus, considering 
the legislative intent as set forth in the committee report, supra, 
the legal definitions of the words “legal” and “legally,” and the his- 
tory and statutory status of adoption proceedings, it seems clear that, 
in order to be entitled to the increased allowances authorized to be 
paid to an officer on account of “adopted children,” there must be 
shown a legal adoption, that is, one accomplished according to stat- 
ute. See Butler v. United States, 74 C. Cls. 672, and Gros v. Millers’ 
Indemnity Underwriters, 153 La. 257, 95 So. 709, in the latter of 
which cases it was stated, in part, on page 710: 


The Workmen’s Compensation Act does not, either in letter or spirit, 
provide a method for the adoption of children. It merely declares that the 
terms “child” or “children” shall include, among others, adopted children ; that is 
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to say, children who have been legally adopted. “Adoption” is a status created 
by special laws, the requirements of which must be strictly complied with 
under penalty of nullity of the proceedings. * * 


The laws governing the adoption of children in the State of Georgia 
are contained in Chapter 74-4, Code of Georgia, Annotated (Acts 
1933, and subsequent acts), and provide for adoption only by judicial 
proceeding in the superior court of the county in which the child 
may be domiciled. In construing such laws, in the case of Rahn v. 
Hamilton, 144 Ga. 644, 87 S. E. 1061, it is stated, in a syllabus by the 
court, “There can be no legal adoption of a minor child (or adult 
person) in this state, except as provided in the Civil Code of 1910, 
section 3016 et seg.”; and in Allen v. Morgan, 44 S. E. 2d 500 (1947), 
involving a later similar code .provision (Acts 1941, Ga. Code Ann. 
Supp., section 74403) , the court stated at page 506— 

* * * The rules in adoption cases are quite different from those involving 
custody alone and from cases involving virtual adoption. * * * Persons 
are presumed to know the law and parties contracting to adopt children in 


Georgia are bound to know that adoption can only be actually accomplished by 
judicial action under existing law. * * * 


As stated hereinbefore, Major Flinn admits in his letter of June 
26, 1945, that there has been no “statutory adoption” by him of Jack 
Wheeler; however, he contends that, under the laws of Georgia, the 
documents hereinbefore referred to, including his certificates as to 
support, maintenance, etc., of Jack Wheeler, show a “legal” or “vir- 
tual” adoption. Since, as stated by the Supreme Court of the State 
of Georgia, there can be no legal adoption in that State except in the 
manner provided by statute, and since there has been no such pro- 
ceeding by Major Flinn, it is clear that the documents referred to 
by him did not bring about a “legal” adoption by him of Jack Wheler. 
There having been no legal adoption of Jack Wheeler within the 
meaning of the acts of June 10, 1922, as amended, and June 16, 1942, 
supra, the further contention that the said documents would be con- 
sidered as having accomplished a “virtual” adoption, under the laws 
of Georgia, need not be considered. However, a few matters related 
thereto and coming immediately to hand will be referred to briefly. 

While the courts of (ieorgia, in equity proceedings, have recognized 
the doctrine of “virtual adoption” so as to adjudge a child not “le- 
gally” adopted entitled to a natural child’s share in the property of a 
decedent who has not disposed of his property by will, and have held 
that the specific word “adopt” is not necessary before a contract is 
enforceable under that doctrine, said courts have held that there 
must be a provision in the contract or agreement for the adoption of 
the child and the contract or agreement must comprehend and intend 
a legal adoption according to statute. Toler v. Goodin (1946), 200 
Ga. 527, 37 S. E. 2d 609, 617, and Jones v. O’Neal, 194 Ga. 49, 20 S. E. 
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2d 585. In the present case there has been shown no contract or 
agreement by Major Flinn to adopt the said Jack Wheeler; rather 
it is shown by the pay vouchers on which he (Flinn) claimed the 
rental and subsistence allowances on account of Wheeler that Major 
Flinn referred to him during the entire period from March 26, 1942, 
to April 30, 1945, by the name “Jack Wheeler,” and as his “legal 
ward,” adoption of the said Jack Wheeler apparently not having 
been alleged by Flinn until the paid allowances were subsequently 
questioned. 

Also, it is noted that the mother’s affidavit and release relinquished 
the custody, control, etc., of her son, the said Jack Wheeler, only 
until “he becomes of legal age.” Hence, there is doubt that there 
could arise under such an agreement a status consistent with complete 
adoption with rights of inheritance, since, if fully adopted, that 
relationship would continue until death. Jn re Kirby’s Estate (1932), 
145 Misc. 756, 261 N. Y. S. 71. Besides, the doctrine of “virtual 
adoption” is incident to an action to enforce property claims against 
a decedent’s estate, and, even in upholding such a remedy, the courts 
do not undertake to change the status of either party, but merely 
enforce a contract which has been fully performed on one side, since 
equity is not considered as having the power to decree an adoption, 
although it does have power to enforce a contract fully performed 
on one side. 2 C. J. S., Adoption of Children, sec. 27; also Caulfield 
v. Noonan (1940), 229 Iowa 955, 295 N. W. 466, 472. 

Whatever may be the relationship arising between Major Flinn 
and Jack Wheeler under the above-described circumstances, it is clear 
from what has been said hereinbefore that there resulted no “legal” 
adoption. There having been no “legal” adoption, it may not be 
considered that during the period the allowances were paid Major 
Flinn had an “adopted child” within the meaning of the acts of June 
10, 1922, as amended, and June 16, 1942. supra. Hence, the audit 
action in withholding credit for the payments so made was correct. 
However, those payments now have been passed to credit in the 
accounts of the disbursing officers concerned pursuant to the provi- 
sions of the act of July 26, 1947, 61 Stat. 498. Since, however, such 
payments were illegal as to the payee, the total amount thereof should 
be refunded to the United States. Accordingly, a charge will be 
raised by the Claims Division of this Office against Major Flinn for 
the amount of the allowances so paid, and such steps will be taken as 
may be necessary to enforce collection thereof from him. 
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[B-99326] 


Territorial Cost-of-Living Allowance—Entitlement of Em- 
ployee Prior to Reporting to His Permanent Station 


The Territorial cost-of-living allowance provided by section 208 of Executive 
Order No. 10000 for increased living costs in the Territories is not payable for 
any period prior to an employee's first reporting to the permanent post to which 
he is assigned, so that an employee who attended a training course in a Terri- 
torial school in Alaska prior to reporting to his new permanent station in that 
Territory may not receive the Territorial cost-of-living allowance for the period 
of attendance at the school. 


Comptroller General Warren to W. K. Chambard, Department of 
Commerce, November 30, 1950: 


Reference is made to your letter of September 7, 1950, transmitted 
here by letter of November 6, 1950, from the Accounting Division, 
Civil Aeronautics Administration, wherein advice is requested as to 
the propriety of certifying for payment a voucher transmitted there- 
with in favor of Mr. Charles R. Dillingham for an amount representing 
Territorial cost-of-living allowance for the period May 28, 1950, to 
June 10, 1950, inclusive, under the facts and circumstances herein- 
after set forth. While your letter states that two vouchers were 
being forwarded therewith, only one was received—the one above 
described. 

It appears from the information contained in your letter that Mr. 
Dillingham was transferred from the Fourth Region at Fort Worth, 
Texas, to Sisters Island, Alaska, and that it had been planned to have 
him attend the VHF Training School at Anchorage, Alaska, as soon 
as possible after his transfer to the Alaska region. Your letter states 
that it was determined later that it wou:d be more economical to the 
Government through savings in travel expenses to have Mr. Dilling- 
ham proceed directly to Anchorage, Alaska, to complete the four 
weeks’ training course at the VHF school prior to his reporting to 
his new permanent station at Sisters Island. 

The question as to whether Mr. Dillingham is entitled to the Terri- 
torial cost-of-living allowance claimed is dependent upon whether 
under part II of Executive Order No. 10000, September 16, 1948, such 
allowance is payable prior to the date of his arrival at his permanent 
duty post at Sisters Island, Alaska. 

Section 208 of Executive Order No. 10000 is, in part, as follows: 

Payment of Territorial post differentials and cost-of-living allowances. (a) 
The following shall govern the payment of Territorial post differentials and 
Territorial cost-of-living allowances under this Part: 


(1) Payments shall begin as of the date of arrival at the post on assignment, 
transfer, or detail and shall stop as of departure from the post for separation, 
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transfer, or detail, except that in the case of local recruitment such payments 
shall begin and stop as of the beginning and end of employment. 

The Territorial cost-of-living allowance is additional compensation 
payable to certain employees on account of their assignment to speci- 
fied Territorial posts where living costs have been determined by the 
Civil Service Commission to be substantially higher than in the Dis- 
trict of Columbia. The said Executive order contemplates that the 
cost-of-living allowance is to be paid to assist the employee to defray 
living expenses normally incident to his residence at a permanent 
Territorial post. I find nothing in the said order which indicates that 
the Territorial cost-of-living allowance would be payable prior to 
the time an employee reports to the permanent post to which he was 
assigned. In fact, the very wording—“Payments shall begin as of 
the date of arrival at the post”—of the order would seem to preclude 
a conclusion that the allowance is payable for a period prior to an 
employee's first reporting to his assigned post. Accordingly, no basis 
is perceived upon which this Office properly may approve payment 
of the Territorial cost-of-living allowance to Mr. Dillingham for the 
period claimed. 

Accordingly, the voucher, which is returned herewith, may not be 
certified for payment. 





' 
' 
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[B-97852] 


Disability Retirement Pay—Commissioned Warrant Officer 
Advanced on Retired List—Effect of Career Compensation 
Act of 1949 


A member of the uniformed services who was retired for physical disability under 
the Career Compensation Act of 1949 in his permanent grade of commissioned 
warrant officer and who having served satisfactorily in a higher rank was 
advanced to that rank on the retired list under section 10 of the act of July 24, 
1941, as amended, is required to have his disability retirement pay computed 
under section 402 (d) of the said 1949 act on the basis of the higher rank to 
which advanced on the retired list even though the retired pay based on his 
lower rank would be higher. 


The final proviso of section 511 of the Career Compensation Act of 1949 granting 
to warrant officers and commissioned warrant officers who Were theretofore 
advanced to a higher rank on the retired list the right to elect to be restored to 
their warrant officer status and receive retired pay computed on such status 
applies only to persons whose retired pay is governed by that section and, there- 
fore, a commissioned warrant officer retired for physical disability and advanced 
on the retired list to the highest rank in which he served satisfactorily, with his 
retired pay computed under section 402 (d) of the act, is not entitled to the 
right of election granted members under section 511, even though there may be 
discrimination between certain disabled and non-disabled members. 


Assistant Comptroller General Yates to the Secretary of Defense, 
December 1, 1950: 


Reference is made to your letter of September 6, 1950, relative to 
the case of First Lieutenant Amos Walton Taylor, United States 
Marine Corps, retired. 

You state that on April 1, 1950, Lieutenant Taylor was retired for 
physical disability in his permanent grade of commissioned warrant 
officer under the provisions of title [IV of the Career Compensation 
Act of 1949, Public Law 351, approved October 12, 1949, and that 
having served satisfactorily in the higher temporary rank of first 
lieutenant he was advanced to that rank on the retired list under the 
provisions of section 10 (b) (2) of the act of July 24, 1941, 55 Stat. 
605, as amended by section 8 of the act of February 21, 1946, 60 Stat. 
28. Section 402 (d) of the said Career Compensation Act of 1949, 
63 Stat. 818, provides, in pertinent part, as follows: 

* * * That the disability retirement pay of any such member who shall 
have held a temporary rank, grade, or rating higher than the rank, grade, or 
rating held by him at the time of placement of his name upon the temporary 
disability retired list or at the time of his retirement, whichever is earlier, and 
who shall have served satisfactorily in such higher rank, grade, or rating as 
determined by the Secretary concerned, shall be computed on the basis of the 
monthly basic pay of such higher rank, grade, or rating to which he would have 
been entitled had he been serving on active duty in such higher rank, grade, or 


rating at the time of placement of his name on the temporary disability retired 
list or at the time of retirement, whichever isearlier * * * 
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Section 409 of such act, 63 Stat. 823, provides: 


A member of the uniformed services who is retired pursuant to this title shall 
be retired in the rank, grade, or rating upon which his disability retirement pay 
is based or in such higher rank, grade, or rating as may be authorized by law 
at the time of retirement. 

Since retired pay computed on the monthly basic pay of a com- 
missioned warrant officer with Lieutenant Taylor’s length of service 
is higher than retired pay computed on the monthly basic pay pro- 
vided for a lieutenant with comparable service, you request decision 
as to whether Lieutenant Taylor must be paid the retired pay of a 
first lieutenant or whether he may be paid the retired pay of a com- 
missioned warrant officer. You also request decision as to the pay to 
be used as a basis for computing his retired pay if he should elect to 
revert to his permanent rank of commissioned warrant officer under 
the authority contained in the final proviso of section 511 of the said 
Career Compensation Act of 1949, 63 Stat. 829. 

In decision of April 19, 1950, 29 Comp. Gen. 412, there was con- 
sidered the case of a commissioned warrant officer of the Navy who, 
under the similar provisions of the said section 511 of the 1949 act, 
was entitled to have his retired pay computed on the monthly basic 
pay of a lieutenant and it was held that the retired pay of the officer 
there in question was authorized to be computed only on the active- 
duty pay of his higher temporary rank, notwithstanding the fact that 
the retired pay of his permanent rank of commissioned warrant offi- 
cer would be higher. The language in section 402 (d), here involved, 
is even more positive and unequivocal than that in section 511, con- 
sidered in the prior decision, and the conclusion reached in that de- 
cision is equally applicable here notwithstanding the possibility, if 
not probability, that in using such unconditional language the Con- 
gress may have overlooked the fact that in certain instances a lower 
pay was provided for the higher rank. Accordingly, Lieutenant 
Taylor’s retired pay, under the statute as it now stands, is authorized 
to be computed only on the active-duty pay of a first lieutenant. 

With respect to your second question, it was pointed out in the said 
decision of April 19, 1950, that, under the provisions of the final pro- 
viso of the said section 511, warrant officers, including commissioned 
warrant officers, who theretofore had been advanced to a higher rank 
or grade on the retired list could elect to be restored to their warrant 
officer status and that if such restoration should be approved by the 
Secretary concerned, they then would be entitled to receive retired 
pay computed on the pay of their warrant officer grade. However, 
for the reasons hereinafter stated, it appears that such proviso applies 
only to persons whose retired pay is governed by the said section 511 
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and would not have any application to persons coming within the pur- 
view of section 402 (d). 

The general rule is that a proviso must be construed with reference 
to the subject matter of the section to which it is appended, unless it 
clearly appears from a consideration of the entire act that the Con- 
gress intended it to have a broader and more independent operation. 
McDonald v. United States, 279 U. S. 12, 20, and the authorities 
therein cited. While the said final proviso of section 511 is stated in 
broad language, the fact that it was not intended to be general or 
independent legislation appears to be established beyond all reason- 
able doubt by the circumstances that it was considered necessary to 
insert an identical proviso in section 513 of the act, 63 Stat. 830, 
authorizing enlisted persons and warrant officers who served in World 
War I and who were retired before or after the effective date of the 
Career Compensation Act of 1949 to be advanced on the retired list 
to the highest federally recognized officer rank or grade satisfactorily 
held under a permanent or temporary appointment for any period 
of service between April 6, 1917, and November 11, 1918, with retired 
pay to be computed on the basis of such officer rank or grade. Had 
the proviso in section 511 been intended for general application, there 
would have been no necessity to include an identical provision in 
- section 513, and to hold that the proviso in section 511 is for general 
application would render the proviso in section 513 surplusage—a 
result not favored in the law. Also, in both sections 511 and 513 
the proviso expressly refers to “this section.” Hence, as indicated, it 
must be concluded that the proviso in section 511 applies only to 
persons whose retired pay is computed under the provisions of such 
section. It follows that such proviso would furnish no authority for 
restoring Lieutenant Taylor, or other officers in the same situation, 
to a commissioned warrant officer status and, in the absence of some 
such specific statutory provision therefor, there would appear to be 
no authority whereby the lower rank may be so restored to increase 
the retired pay. Compare decision of October 28, 1946, answer to 
question (d), 26 Comp. Gen. 271, 277. 

It is recognized that the conclusion reached with respect to the 
second question results in an apparent discrimination between certain 
disabled retired members and non-disabled retired members, with 
the latter receiving the greater benefits, but even assuming that the 
failure to make some provision in the statute to eliminate such ap- 
parent discrimination was entirely inadvertent, such an omission in 
the statute may not be cured by interpretation and must be left to 
correction by the Congress. See 23 Comp. Gen. 52, 55. 


979477—52——-16 
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[B-98667] 


Contracts—Reformation—Mutual Mistake 


A contract for the purchase of coal which through a mutual mistake of the parties 
did not provide for adjusting the contract prices in the event of mine or 
freight increases, as stipulated in a letter accompanying the contractor’s bid, 
may be reformed to reflect the true understanding and agreement of the parties. 


Comptroller General Warren to H. R. Duckett, Housing and Home 
Finance Agency, December 1, 1950: 


Reference is made to your letter of November 16, 1950, with en- 
closures, supplementing your letter of October 9, 1950, in which you 
requested a decision whether payment is authorized on Bureau 
voucher No. 28161-30, stated in favor of Consumer’s Fuel Company, 
Somerville, New Jersey, in the amount of $56.41, claimed under 
contract No. NJ (28160) m-118, dated June 23, 1949. 

In your letter of October 9, 1950, you stated that on June 1, 1949, 
invitations to bid on the furnishing of anthracite coal to the Manville 
Homes project, Manville, New Jersey, were sent to the Consumer’s 
Fuel Company and to ten other coal dealers; that, in response to the 
said invitations, four bids were received, one of which was from the 
Consumer’s Fuel Company and was accompanied by a letter dated 
June 20, 1949, in which it was stated in part: 

The prices quoted you above is [sic] based on current prices. This bid is 
necessarily subject to any mine or freight increase (by notice of such increase 


to you in advance of shipment) and subject to subsequent government restriction 
and further subject to strikes or suspensions beyond our control. 


that the bid submitted by Consumer’s Fuel Company was accepted 
on June 23, 1949, by the General Housing Manager of the project in 
question; that the contract awarded to said company was prepared 
on Standard Form No. 1036-Revised, consisting of the invitation, 
bid, and acceptance, and that there was not incorporated therein the 
provision contained in the contractor’s letter of June 20, 1949, quoted 
above; that the contract provided for the delivery of approximately 
40 tons of chestnut coal at the price of $18.05 per ton and approxi- 
mately 40 tons of stove coal at the price of $18.10 per ton, and aside 
from a provision that, due to limited storage facilities, not more than 
three tons of coal would be ordered at any time, the contract con- 
tained no provision as to when the coal should be delivered; that on 
April 5, 1950, there was received from the Consumer’s Fuel Company 
a bill for $186.79 for chestnut coal, based on the price of $18.60 per 
ton, and on April 24, 1950, there was received another bill in the 
amount of $431.47 for chestnut coal based on the price of $19.40 per 
ton; that of the total amount of $618.26 invoiced by the contractor, 
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$561.85 has been paid, and that the difference between said amounts 
is the amount now claimed on the Bureau voucher referred to above; 
that the sum of $56.41, shown on said voucher, represents unearned 
discount of $16.14 and an increase in the price of coal in the amount 
of $40.27; and that the cost of the coal furnished under the contract 
involved was less than it would have been under the lowest bid 
received. 

With your letter of November 16, 1950, there were enclosed a letter 
dated November 8, 1950, from Sidney D. Skowronek, president of the 
Consumer’s Fuel Company—who signed the bid submitted by the 
contractor—and a memorandum dated November 9, 1950, from Harry 
Glanz, the contracting officer who executed the contract on behalf of 
the Government, with respect to the omission from the contract of that 
part of the contractor’s letter of June 20, 1949, quoted above, and their 
respective understanding and intention relative thereto. 

In his letter Mr. Skowronek stated in part that “we were under the 
impression that the mimeographed copy of the contract was not to be 
tampered with in any form of additional writing. We therefore 
assumed that by attaching our letter of June 20, 1949 that any accept- 
ance of our contract with attached letter would automatically support 
our terms plus your terms of contract.” The contracting officer in 
his memorandum stated in effect that it was his belief, at the time of 
the execution of the contract, that the explanatory letter submitted 
by the contractor in connection with its bid was sufficient to provide 
for freight and mine increases and that he, therefore, signed the con- 
tract without incorporating therein any provision with respect to 
such increases; that it was the mutual understanding of both the con- 
tractor and the contracting officer, at the time the contract was exe- 
cuted, that the prices quoted by the contractor were subject to mine and 
freight increases and subsequent Government restrictions; that the 
contractor’s bid, as qualified by its letter of June 20, 1949, was accepted 
because it was believed at the time to be in the best interest of the 
Government; and that “in spite of all increases,” the Government 
actually did save money by the acceptance of the bid. Accordingly, 
the contracting officer recommended payment of the contractor’s claim. 

Where, by reason of a mutual mistake in omitting from a contract a 
material provision on which the parties previously had agreed, the 
contract, as reduced to writing, does not reflect the actual agreement 
of the parties, such mistake is ground for reforming the written instru- 
ment if it can be established what the contract actually was or would 
have been but for the mistake. 26 Comp. Gen. 899; 20 Comp. Gen. 
533, and cases there cited. It now appears to be clearly established 








992 DECISIONS OF THE COMPTROLLER GENERAL [30 


that it was the intention of the parties, in the event of mine or freight 
increases, to provide for an adjustment of the prices stipulated in the 
contract. In view thereof and since such a provision by mutual mis- 
take was omitted from the contract, it is obvious that the contract, as 
executed, does not conform to the real intention of the parties. Ac- 
cordingly, the contract may be viewed in the light of the true under- 
standing and agreement of the parties, and you are advised that the 
voucher, which together with supporting papers is returned herewith, 
may be certified for payment, if otherwise correct. 


[B-96194] 


Enlistment Allowance or Reenlistment Bonus—Eligibility 
Requirement 


The right of a member of the uniformed services to payment of an enlistment 
allowance under the Pay Readjustment Act of 1942 or to a reenlistment bonus 
under the Career Compensation Act of 1949 is contingent upon the enlistment 
or reenlistment of such member being accomplished within three months from 
date of discharge from the service, so that a member whose enlistment or 
reenlistment is not effected within the three-month period because of admin- 
istrative delay may not receive said allowance or bonus even though the enlist- 
ment or reenlistment is antedated under administrative regulations to a date 
within three months from the dute the member was discharged. 


Assistant Comptroller General Yates to the Secretary of Defense, 
December 4, 1950: 


Reference is made to letter from the Acting Secretary of Defense, 
dated June 13, 1950, requesting a decision as to whether payment of 
enlistment allowance under the provisions of section 10 of the Pay 
Readjustment Act of 1942, 56 Stat. 363, as saved by section 520 of 
the Career Compensation Act of 1949, 63 Stat. 834, or reenlistment 
bonus under section 207 of the latter act, 63 Stat. 811, may be made 
to individuals whose enlistments or reenlistments, although not in 
fact accomplished within three months from the date of discharge or 
separation from a prior period of service, are antedated to a date 
within three months from the date of discharge or separation under 
authority of paragraph 20, SR 615-105-1, which reads as follows: 

20. Date of enlistment, antedating enlistments.—a. Except as hereinafter set 
forth, the date of enlistment is the date upon which the oath of enlistment is 
administered, and it must be shown on the enlistment record above the signature 
of the officer who administers the oath. No enlistment will be antedated with- 
out prior approval of The Adjutant General for Army enlistees, or the Chief 
of Staff, United States Air Force, for Air Force enlistees. Under no circum- 
stances will an enlistment be postdated. 

b. When the enlistment of an individual is delayed through no fault of his 
own, but for the convenience of the Government, and it appears that he has a 


well-founded claim to have a prior date recorded as the date of enlistment, a 
full report of all the facts, with recommendations, will be made to The Adjutant 
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General for Army enlistees, or the Air Adjutant General, Headquarters, United 
States Air Force, Attention: Personnel Records Service, for Air Force enlistees. 
It is stated that the basis for such antedating of enlistments is, in 
part, an opinion of the Judge Advocate General dated August 3, 1947, 
in which it was held, in effect, that an enlistment may be antedated for 
the purpose of granting an enlistment allowance in cases where the ap- 
plicant for enlistment was eligible for acceptance at time of his orig- 
inal application, but through no fault of his own was not actually 
enlisted until a date subsequent to three months from the date of dis- 
charge from a prior period of service. It appears from the enclosures 
forwarded with the letter of June 13, 1950, that the basic purpose in 
antedating an enlistment is to establish eligibility for enlistment al- 
lowance and that it is contemplated that antedating an enlistment 
would be authorized primarily in those cases where a waiver of physi- 
cal defect is required for enlistment, and in those cases where the 
physical examination discloses conditions which require further tests 
or consultation but such tests or consultations later indicate that no 
waiver is required, provided the applicant is physically present at a 
military installation and subject to military control from the date of 
his application for enlistment to the date he actually is enlisted. 

Section 10 of the Pay Readjustment Act of 1942, supra, like section 
9 of the Pay Readjustment Act of 1922, 42 Stat. 629, authorized the 
payment of an enlistment allowance to every honorably discharged 
enlisted man “who reenlists within a period of three months from the 
date of his discharge,” and section 207 of the Career Compensation 
Act of 1949, supra, authorizes the payment of a reenlistment bonus to 
members of the uniformed services who enlist under the conditions 
set forth therein “within three months from the date of their dis- 
charge or separation, or within such lesser period of time as the 
Secretary concerned may determine from time to time.” 

In decision of February 4, 1927, 6 Comp. Gen. 500, there was con- 
sidered the case of an enlisted man of the Navy who was honorably 
discharged on March 23, 1925, and was reenlisted on July 7, 1925, 
under circumstances which were reported by the Navy Department 
to have been as follows: 

The records of the bureau show that the above-named man was discharged 
from the United States naval service on 23 March, 1925. On 29 May, 1925, he 
addressed a communication to the bureau relative to his desire to reenlist, 
stating that he applied for reenlistment and was rejected by the recruiting 
office. Under date of 15 June, 1925, the bureau informed Bennett that he should 
apply at a recruiting station for reenlistment and if found not physically quali- 
fied that a rejection report be submitted. Bennett accordingly applied for re- 
enlistment at the recruiting station. Cincinnati, Ohio, on 19 June, 1925, but 
was not reenlisted due to physical disability, and a waiver was submitted to 
the bureau. The waiver was approved and returned to the recruiting station 


at Cincinnati, Ohio, with the result that he was reenlisted and his enlistment 
contract was signed and sworn to as of 7 July, 1925. 
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It there was held, quoting the syllabus, that: 


An applicant for reenlistment in the Navy in continuous service who was 
found physically disqualified for enlistment, the disqualification thereafter 
having been waived by the Navy Department, may not be regarded for the 
purposes of pay, enlistment allowance, etc., as having reenlisted prior to the 
date he finally executed the formal contract of enlistment and took the oath of 
allegiance. 

Such decision was based in part upon the decisions of the Supreme 
Court of the United States in /n re Grimley, 137 U. S. 147, 157, “that 
the taking of the oath of allegiance is the pivotal fact which changes 
the status from that of civilian to that of soldier,” and United 
States v. Union Pacific Railroad Company, 249 U.S. 354, holding that 
applicants for enlistment provisionally accepted, but subject to final 
examination and not sworn in, are not “troops of the United States.” 
Such view, in principle, was adhered to in Billings v. Truesdell, 321 
U. S. 542, wherein it was held that under the provisions of the Selec- 
tive Training and Service Act of 1940, 54 Stat. 885, as amended, it 
was not enough that a selectee was accepted by the Army after physi- 
cal examination, or that the oath was read to him and that he there- 
upon was informed that he was in the Army, to make him an enlisted 
man of the Army subject to trial by court martial. 

The right to the enlistment allowance or reenlistment bonus is 
predicated on an enlistment or reenlistment within a period of three 
months from date of discharge. The statutes contain no express or 
implied provision extending the period in which an enlistment or 
reenlistment may be accomplished under circumstances where the 
enlistment or reelistment is not effected within the three-month pe- 
riod because of administrative delay in accomplishing such enlist- 
ment or reenlistment. In such cases neither the accounting officers 
nor the administrative officers are authorized to waive such three- 
month limitation for the purpose of establishing eligibility of a par- 
ticular individual to receive such allowances. Accordingly, I must 
advise you that payment of the enlistment allowance or reenlistment 
bonus is not authorized unless the enlistment or reenlistment is in 
fact effected within three months from date of discharge. 


[B-99218]} 


Transportation of Dependents—Advance Authorization 
Requirement 


In view of the requirement in section 1 of the Administrative Expenses Act of 
August 2, 1946, that reimbursement of the expenses of transportation of an em- 
ployee’s immediate family upon a change of official duty station be authorized 
in the order directing the employee’s travel, an employee who was transferred 
between official duty stations outside the continental United States, under orders 











Comp.Gen.} DECISIONS OF THE COMPTROLLER GENERAL 225 


which did not authorize the transporation of his immediately family due to 
lack of available housing for dependents, may not be reimbursed for the expenses 
incurred’ by his wife in traveling to his new station without advance 
authorization. 29 Comp. Gen. 526, distinguished. 


Comptroller General Warren to Ira H. Ours, December 4, 1950: 


Reference is made to your letter of October 10, 1950, and enclosures, 
requesting review of the settlement of June 6, 1950, which disallowed 
your claim for reimbursement of travel expenses of your dependent 
wife from Nashville, Tennessee, to Anchorage, Alaska, incident to 
your service as an employee of the Department of the Air Force, the 
disallowance being for the reason that the travel of your dependent 
was not authorized or approved in writing. In your request for 
review you enclose a clipping from the Army Times referring to a 
recent decision by this Office, and you state that your case falls in the 
same catagory. 

The decision referred to in the clipping has been identified as 
decision B-95377, June 28, 1950, published in 29 Comp. Gen. 526, in 
which it was held, quoting from the syllabus: 

Under section 7 of the act of August 2, 1946, permitting allowance of expenses 
of transportation of the immediate families of new appointees from places of 
actual residence at time of appointment to places of employment outside con- 
tinental United States, a person who, while outside the United States, is em- 
ployed by the Federal Government for duty in the country where appointed with 
the understanding that his dependents would be transported at Government 
expense to his post of duty from his legal residence in the United States may 
be reimbursed such expenses, even though the travel was performed without 
prior administrative authorization. 

The above decision was rendered with respect to an employee given 
an original appointment in a foreign country, otherwise coming 
within the purview of section 7 of the act of August 2, 1946, 60 Stat. 
808, and which appointment was made with the understanding that 
his dependents would be transported at Government expense. Your 
case does not involve an original appointment, but a transfer of official 
duty station from Honolulu to Alaska, and comes under section 1 
of the act of August 2, 1946, 60 Stat. 806. Furthermore, there is no 
evidence of record here of any understanding that your dependent 
would be transported at Government expense. Section 1 of said act 
of August 2, 1946, in pertinent part, provides: 

"That (a) under such regulations as the President may prescribe, any civilian 
officer or employee of the Government who. in the interest of the Government, 
is transferred from one official station to another, including transfer from one 
department to another, for permanent duty, shall, except as otherwise provided 
herein, when authorized in the order directing the travel, by such subordinate 
officia! or officials of the department concerned as the head thereof may designate 
for the purpose, be allowed and paid from Government funds the expenses of 
travel of himself and the expenses of transportation of his immediate family 


(or a commutation thereof in accordance with the Act of February 14, 1931) 
and the expenses of transportation, packing, crating, temporary storage. drayage, 
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and unpacking of his household goods and personal effects * * *. [Italics 
supplied. ] 

The administrative office has advised this Office that not only was 
the transportation of your wife not authorized in the order directing 
your transfer but, also, that you were informed your dependent 
could not accompany you due to the lack of available housing for de- 
pendents in Alaska. You filed no application for the transportation 
of your dependent but paid therefor without advance authorization. 
By second endorsement of February 28, 1950, from Headquarters, 
57th Fighter-Interceptor Wing, Fort Richardson, Alaska, your claim 
was administratively disapproved. 

The disallowance of your claim was, therefore, proper and upon 
review must be, and is, sustained. 


[B-97178] 


Subsistence—Per Diems—tTravel Incident to Military Leave 
of Absence 

An enlisted man stationed overseas who was directed to return to the United 
States only for the purpose of a leave of absence from military duty under orders 
issued pursuant to administrative regulations authorizing the furnishing of 
transportation but not subsistence allowance to military personnel returned to 
the United States for emergency leaves of absence is not entitled to per diem 
incident to the travel performed under said orders, such travel being considered 
as having been for reasons of personal benefit rather than in the public interest. 
Assistant Comptroller General Yates to Banker C. Traylor, Decem- 


ber 5, 1950: 


There has been considered your letter of July 3, 1950, requesting 
review of General Accounting Office settlement dated June 15, 1950, 
which disallowed your claim for per diem incident to travel performed 
by you during the period from February 28 to March 3, 1947 (inad- 
vertently stated in the settlement as April 3, 1947), pursuant to orders 
of Headquarters, U. S. Forces, European Theater, dated February 
28, 1947. 

Under the provisions of paragraph 1, Special Orders No. 41, Head- 
quarters 559th Engineer Service Battalion, APO 757, dated February 
27, 1947, you were directed to proceed from your duty station to the 
7705th Air Returning Center for further temporary duty incident to 
return to the Zone of the Interior. By the orders of February 28, 
1947, you were directed to proceed therefrom on or about February 
28, 1947, by first available air transportation to the United States, 
reporting upon arriva] to the Debarkation Officer for movement to 
Fort Dix, New Jersey, for the purpose of being granted a leave of 
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absence not to exceed 30 days at Chicago, Illinois. Upon completion 
of the period of leave you were to report back to Fort Dix for process- 
ing to your proper station in the European Theater. Authority for 
the performance of the travel directed and the leave of absence granted 
was stated in the orders to be the provisions of War Department 
Circular No. 14, January 15, 1946, as amended by Circular No. 225, 
July 26, 1946. You state that the air travel for which you claim per 
diem commenced at Frankfurt, Germany, on March 1 and ended at 
Westover Field, Massachusetts, on March 3, 1947. 

Under the provisions of the second paragraph of section 12 of the 
Pay Readjustment Act of 1942, 56 Stat. 365, as amended by section 
203 of the act of August 2, 1946, 60 Stat. 859, members of the various 
military services, including enlisted personnel, may, under regulations 
prescribed by the heads of the departments concerned, be allowed and 
paid their actual and necessary traveling expenses not to exceed $8 
per day or, in lieu of subsistence, per diem allowances at rates not to 
exceed $7 per day for travel performed by air under competent orders 
on duty without troops. It is well established that the right of per- 
sonnel of the armed services to those allowances or to other statutory 
transportation or subsistence allowances incident to travel performed 
by them depends upon whether such travel is on public business or in 
the public interest. Leave of absence from the performance of mili- 
tary duty has been considered as granted for reasons of personal 
convenience rather than as a matter in the public interest and, conse- 
quently, it has been held that such allowances may not be considered 
to accrue to military personnel incident to the performance of personal 
travel on leave. Elmore v. United States, 61 C. Cls. 173; B-93996, 
June 21, 1950. 

It appears that your orders of February 28, 1947, directed travel-to 
the United States only for the purpose of enabling you to avail your- 
self of a leave of absence from military duty. Under such circum- 
stances, it is concluded that no authority exists for the payment to you 
of the per diem claimed incident to the performance of that travel. 
In that connection, it will be noted that while War Department Cir- 
cular No. 14, as amended, cited in your orders as authority for the 
travel therein directed, contemplates the furnishing of transportation 
to military personnel returned to the United States for emergency 
leaves of absence, nothing therein purports to authorize the payment 
of subsistence allowances incident to travel performed under that 
authority. ' 

Accordingly, the settlement of June 15, 1950, is sustained. 
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[B-98693] 


Pay—Service Credits—Service in a Cadet Status After Grad- 
uation From Academy 

Notwithstanding that members of the Coast Guard Academy graduating class 
of 1927 were permanently detached from the Academy on the day of graduation, 
given duties normally performed by commissioned officers, and authorized to 
wear the uniform of an ensign, such members, having been continued in their 
cadet status for administrative reasons pending receipt of their commissions, did 
not acquire a de facto status as ensigns so as to include such cadet service under 


section 202 (a) of the Career Compensation Act of 1949 in the computation of 
their cumulative years of service for pay purposes. 


Assistant Comptroller General Yates to the Secretary of the Treas- 
ury, December 5, 1950: 


There has been considered your letter of October 6, 1950, requesting 
decision as to whether the period of time intervening between date of 
graduation of the Coast Guard Academy Class of 1927, viz, January 
28, 1927, and the date the members of that class were commissioned in 
the Coast Guard, March 8, 1927, may, for the reasons set forth in your 
communication, be construed as “de facto” commissioned service so as 
to come within the scope of section 202 (a) (1) of the Career Com- 
pensation Act of 1949. 

It is stated that the cadets of the Coast Guard Academy Class of 
1927 who ordinarily would have been graduated in June 1927 and 
then immediately commissioned were, instead, graduated on January 
28, 1927, because of the need for officers on vessels engaged in enforcing 
the prohibition and anti-smuggling laws. While for administrative 
reasons the members of the said class of 1927 were not commissioned 
ensigns in the Coast Guard until March 8, 1927, it is further stated 
that they were permanently detached from the Coast Guard Academy 
on the day of their graduation and ordered to report to their assigned 
units and that while so assigned although continuing in their “actual 
cadet status” they were given duties normally performed by commis- 
sioned officers and were authorized to wear the uniform of an ensign. 

It appears that the Commandant, United States Coast Guard, has 
received a communication from a member of the Coast Guard Acad- 
emy Class of 1927, who is now a commissioned officer in the Coast 
Guard on active duty, to the effect that the period of time elapsing 
from the date of his graduation, January 28, 1927, until the date he 
was commissioned ensign on March 8, 1927, should be considered as 
“de facto” commissioned service. The said commissioned officer fur- 
ther contends that the restrictive provisions of section 2a, title 14, 
U.S. Code, 1946 Ed., and of Article 102 (2) of the current edition of 
Pay and Supply Instructions, U. S. Coast Guard, quoted in pertinent 
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part in your letter, which preclude counting of service as a midship- 
man at the U. S. Naval Academy or service as a cadet at the U. S. 
Military Academy or U. S. Coast Guard Academy “in computing 
length of service for pay purposes of any commissioned officer, chief 
warrant or warrant officer,” are aimed at excluding cadet service only 
where such cadet service was performed at the particular academy. 

An officer “de facto” is one who performs the duties of an office 
with apparent right and under color of an appointment and claim of 
title to such office. That is, where there is an office to be filled, and 
one acting under color of authority fills said office and discharges its 
duties, his actions are those of an officer “de facto.” McDowell v. 
United States, 159 U. S. 596; cf. 19 Comp. Dec. 747-752. It is not 
asserted, nor is it even suggested, that any of the said members of the 
Coast Guard Academy graduating class of 1927, during the period 
January 28, 1927, to March 7, 1927, inclusive, claimed to hold the office 
of ensign or actually served under color of an appointment to the office 
of ensign otherwise regular upon its face and purporting to have been 
made by the President. See section 6, title 14, U. S. C. A., 1927. 
Hence, notwithstanding the nature of their assigned duties or the type 
of uniform they were allowed to wear, since the members of the Coast 
Guard Academy graduating class of 1927 in fact served in the status 
of cadets, they did not acquire a “de facto” status of ensign. Your 
question in that respect is, therefore, answered in the negative. 

It is suggested, however, that the restrictive provisions of law and 
regulations above referred to and quoted in your letter, excluding 
service as a cadet at the Military or Coast Guard Academies and serv- 
ice as a midshipman at the Naval Academy from computation for 
length of service, are limited to the time actually spent at said acade- 
mies and, therefore, are not for application and do not prohibit count- 
ing the service performed by the members of the 1927 class during the 
period they served as cadets away from the Coast Guard Academy 
from January 28, 1927, to March 7, 1927, inclusive. As “members” 
of the “uniformed services”—see subsections (a) and (b), section 102 
of the Career Compensation Act of 1949, 63 Stat. 804, 37 U.S. C. 231 
(a) and (b), 1946 Ed. Supp. I1[—commissioned officers of the Coast 
Guard on active duty who were members of the Coast Guard Academy 
graduating class of 1927 are now subject, in the computation of their 
cumulative years of service for pay purposes, to the following pro- 
visions of the said Career Compensation Act, 63 Stat. 807, 808: 

Sec. 202. (a) Subject to the provisions of subsections (b), (c), and (d) of 
this section, in computing the cumulative years of service to be counted by 
members of the uniformed services for determining the amount of basic pay 


they are entitled to receive upon completion of such years of service, such 
members shall be credited with— 
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(1) full time for all periods of active service as a commissioned officer, com- 
missioned warrant officer, warrant officer, Army field clerk, flight officer, and 
enlisted person in any Regular or Reserve component of any of the uniformed 
services ; and 

(2) full time for all periods during which they were enlisted or held ap- 
pointments as commissioned officers, commissioned warrant officers, warrant 
officers, Army field clerks, or flight officers, in any of the Regular components 
of the uniformed services, or in the Regular Army Reserve, or in the Organized 
Militia prior to July 1, 1916, or in the National Guard, or in the National Guard 
Reserve, or in the National Guard of the United States, or in the Organized 
Reserve Corps, or in the Officers’ Reserve Corps, or in the Enlisted Reserve Corps, 
or in the Medical Reserve Corps, or in the Medical Reserve Corps of the Navy, 
or in the Dental Reserve Corps of the Navy, or in the Naval Militia, or in the 
National Naval Volunteers, or in the Naval Reserve Force, or in the Naval Re- 
serve, or in the Air National Guard, or in the Air National Guard of the United 
States, or in the Air Force Reserve, or in the officers’ section of the Air Force 
Reserve, or in the enlisted section of the Air Force Reserve, or in the Air Corps 
Reserve, or in the Army of the United States without specification of any com- 
ponent thereof, or in the Air Force of the United States without specification of 
any component thereof, or in the Marine Corps Reserve Force, or in the Marine 
Corps Reserve, or in the Coast Guard Reserve, or in the Reserve Corps of the 
Public Health Service, or in the Philippine Scouts, or in the Philippine Constabu- 
lary ; and 

(3) for commissioned officers in service on June 30, 1922, all service which 
was then counted in computing longevity pay, and service as a contract surgeon 
serving full time; and 

(4) full time for all periods during which they held appointments as nurses, 
reserve nurses, or commissioned officers in the Army Nurse Corps, the Navy 
Nurse Corps, the Nurse Corps of the Public Health Service, or the reserve com- 
ponents thereof; and 

(5) full time for all periods during which they were deck officers or junior 
engineers in the Coast and Geodetic Survey; and 

(6) all service which, under any provision of law in effect on the -ffective 
date of this section is authorized to be credited for the purpose of computing 
longevity pay. 


Paragraphs (1) and (2) of subsection (a), supra, 63 Stat. 807, 808, 
specifically enumerate the organizations in which prior service as a 
commissioned officer, commissioned warrant officer, warrant officer, 
Army field clerk, flight officer, or as an enlisted person may be credited 
in the computation of the cumulative years of service. The said pro- 
visions of law do not designate, expressly or by implication, service 
as a midshipman or as a cadet, which service, whether performed at 
or away from the Military, Naval, or Coast Guard Academies, is not 
service in the capacity of a commissioned officer, commissioned war- 
rant officer, warrant officer, Army field clerk, flight officer, or as an 
enlisted person. See United States v. Noce, 268 U.S. 613. Compare 
27 Comp. Dec. 289; also 30 Comp. Gen. 31. Hence, cadet or mid- 
shipman service may not be included in the computation of creditable 
service under the above-quoted provisions of law. For the same rea- 
sons, cadet or midshipman service was not properly creditable under 
the provisions of sections 1 and 3A of the Pay Readjustment Act of 
1942, as amended (sections 101 and 103A, title 87, U. S. Code, 1946 
Ed.), or under the provisions of section 1 of the act of June 10, 1922, 
42 Stat. 625, 627, 37 U. S. C. 4, 1934 Ed. See 22 Comp. Gen. 987 and 
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29 id. 331. It follows that such cadet service may not be included or 
counted by the members of said class of 1927 in the computation of 
their basic pay, notwithstanding that it may have been performed 
after graduation and away from the Academy, pending the receipt 
of their commissions as ensigns. 


[B-99366] 


Traveling and Transportation Expenses—Employees Ap- 
pointed Outside Continental U. S.—Return to U. S. Upon 
Separation 

While, generally, section 7 of the Administrative Expenses Act of 1946, as 
amended, requires the allowance of expenses of return travel and transportation 
of employees to the continental United States upon their separation from the 
service, an employee locally hired in Alaska who claims residence in the con- 
tinental United States must establish as a fact, before he becomes entitled as a 
matter of right to allowance of the expenses of return travel and transportation, 


that his actual residence at the time of the appointment was in the continental 
United States. 


Comptroller General Warren to the Secretary of Commerce, Decem- 
ber 7, 1950: 


Reference is made to your letter of November 9, 1950, requesting a 
decision as to whether, under the provisions of Public Law 830, 
approved September 23, 1950, 64 Stat. 985, amending section 7 of the 
Administrative Expenses Act of 1946, Public Law 600, 60 Stat. 806, 
the Civil Aeronautics Administration would be compelled to allow 
the return travel and transportation expenses (presumably to the 
continental United States) of persons locally hired in Alaska and 
claiming residence in the United States, assuming that the conditions 
of section 7, supra, otherwise have been satisfied. 

The question posed by your letter is understood to arise from the 
language used in the second proviso of section 7 of Public Law 600, 
as amended by Public Law 830, supra, with respect to the allowance 
of expenses of return travel and transportation of employees to the 
continental United States upon their separation from the service, 
which language differs from the language in the Administrative Ex- 
penses Act of 1946, supra—the latter act vesting discretionary author- 
ity in the various departments and agencies to allow such return 
expenses. Generally, it may be said that the second proviso of the 
amended section does require the allowance of expenses of return 
travel and transportation where the conditions of the applicable law 
and regulations have been satisfied. However, as to whether em- 
ployees, locally hired in Alaska, who claim residence in the continental 
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United States are entitled as a matter of right to allowance of the 
expenses of return travel and transportation would depend upon their 
establishing as a fact that their actual residence at the time of appoint- 
ment was in the continental United States. 


[B-96411] 


Pay—Discharges and Dismissals—Subsequent Reinstate- 
ment 


Under the Articles of War a special court martial may sentence a soldier to a 
bad conduct discharge but the sentence must be reviewed by a Board of Review 
and the Judge Advocate General before it legally may be executed, so that a 
soldier who was so sentenced for an absence without leave in violation of Article 
of War 61 and discharged prior to vacation of the sentence by the reviewing 
authorities, which vacation made the discharge void, and who was given the right 
to elect either to return to duty in an honorable status or to be furnished a 
general discharge for the convenience of the Government, is entitled, upon 
returning to duty, to the pay appropriate to his rank for the period between the 
date of discharge and the date of returning to duty. 23 Comp. Gen. 740, 


distinguished. 
Assistant Comptroller General Yates to First Lt. J. L. Shroyer, De- 
partment of the Army, December 11, 1950: 


By endorsement from the Chief of Finance, dated June 26, 1950, 
there was received your letter of May 25, 1950, with enclosures, re- 
questing decision as to whether payment is authorized on a military 
pay order, transmitted therewith, stated in favor of an Army enlisted 
man for pay as a recruit for the period from July 23, 1949, to Novem- 
ber 2, 1949, inclusive. 

It appears that the soldier was tried by a special court martial on 
February 23, 1949, for absence without leave from his station for a 
period in excess of six months in violation of Article of War 61, 41 
Stat. 801. The court found him guilty and sentenced him to be 
discharged from the service with a bad conduct discharge, to forfeit 
all pay and allowances to become due after the date of the order di- 
recting execution of the sentence, and to be confined at hard labor 
for six months. By Special Court Martial Orders No. 1, Head- 
quarters, 5th Army, dated April 15, 1949, the sentence was moditied 
to provide for a bad conduct discharge, confinement at hard labor for 
six months, and forfeiture of $48 pay per month for six months, and 
as modified the sentence was ordered executed, except that the execu- 
tion of that portion adjudging the bad conduct discharge was sus- 
pended until his release from confinement at the Post Guardhouse, 
Fitzsimons General Hospital, Denver, Colorado. Pursuant to the 
above orders, Headquarters, Fitzsimons General Hospital, by para- 
graph 18, Special Orders No. 193, dated July 12, 1949, released the 
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prisoner from confinement and discharged him with a bad conduct 
discharge on July 22, 1949. Meanwhile, the Board of Review, with 
the concurrence of the Judge Advocate General, upon review, under 
authority of paragraph 3 (e), Article of War 50, held the record “to 
be legally insufficient to support so much of the sentence as is in 
excess of confinement at hard labor for six months and forfeiture of 
$48 pay per month for six months,” and directed vacation of so much 
of the sentence as was in excess thereof, restoring all privileges and 
property of which the accused was deprived by virtue of that portion 
of the sentence vacated. Headquarters, 5th Army, by Special Court 
Martial Orders No. 12, dated July 25, 1949, vacated so much of the 
sentence as pertained to the bad conduct discharge in accordance with 
the holding of the Board of Review, although, at this time, the soldier 
had been discharged and had departed Fitzsimons General Hospital 
for his home. Under date of October 5, 1949, the Adjutant General 
of the Army advised the Commanding General of the Army that it 
had been determined that the bad conduct discharge given the soldier 
was “void ab initio, and that he was not constructively discharged 
from his status as an enlisted man by virtue thereof.” Thereupon, 
the soldier was notified of the cancellation of the bad conduct discharge 
and by letter dated October 17, 1949, of the Commanding General, 
Fitzsimons General Hospital, he was advised that he could elect to 
return to that station in an honorable duty status, or be furnished a 
General Discharge for the Convenience of the Government in place 
of the bad conduct discharge previously issued. The soldier elected 
to return to duty and reported at the Fitzsimons General Hospital on 
November 3, 1949. Later, the Office of the Judge Advocate General 
considered the matter and under date of March 27, 1950, advised The 
Adjutant General that it was the opinion of that office that the soldier 
was in a duty status from July 23, 1949, to date of restoration. 

Provisions of the Articles of War as amended by title IT of the act 
of June 24, 1948, 62 Stat. 627, 630, 634, 637 (10 U. S. C. 1484, 1518, 
1521), pertaining to the authority of a special court martial to impose 
a sentence of bad conduct discharge, are as follows: 


ART. 13. Special Courts-Martial. * * * 


Special courts-martial shall not have power to adjudge dishonorable discharge 
or dismissal, or confinement in excess of six months, nor to adjudge forfeiture 
of more than two-thirds pay per month for a period of not exceeding six months: 
Provided, That subject to approval of the sentence by an officer exercising gen- 
eral court-martial jurisdiction and subject to appellate review by The Judge 
Advocate General and appellate agencies in his office, a special court-martial may 
adjudge a bad-conduct discharge in addition to other authorized punishment: 
Provided further. That ® bad-conduct discharge shall not be adjudged by a 
special court-martial unless a complete record of the proceedings of and 
testimony taken by the court is taken in the case. 


s a s * * * . 
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d. Approval.—No sentence of a court-martial shall be carried into execution 
until the same shall have been approved by the convening authority: Provided, 
That no sentence of a special court-martial including a bad-conduct discharge 
shall be carried into execution until in addition to the approval of the convening 
authority the same shall have been approved by an officer authorized to appoint 
a general court-martial. 

7 + . * 2 . e 

Art. 50. Appellate Review. * * * 

e. Action by board of review in cases involving dishonorable or bad conduct 
discharges or confinement in penitentiary.—No authority shall order the execu- 
tion of any sentence of a court-martial involving dishonorable discharge not 
suspended, bad-conduct discharge not suspended, or confinement in a penitentiary 
unless and until the appellate review required by this article shall have been 
completed and unless and until any confirming action required shall have been 
completed. Every record of trial by general or special court-martial involving 
a sentence to dishonorable discharge or bad-conduct discharge, whether such 
discharges be suspended or not suspended, and every record of trial by general 
court-martial involving a sentence to confinement in a penitentiary, other than 
records of trial examination of which is required by paragraph (d) of this 
article, shall be examined by the Board of Review which shall take action 
as follows: 

: t * ~ * . * 

(3) In any case in which the Board of Review holds the record of trial legally 
insufficient to support the findings of guilty and sentence, in whole or in part, 
and the Judge Advocate General concurs in such holding, the findings and sen- 
tence shall thereby be vacated in whole or in part in accord with such holding, 
and the record shall be transmitted by the Judge Advocate General to the con- 
vening authority for rehearing or such other action as may be appropriate. 


Paragraph (b) (1) of Article of War 51, 62 Stat. 638, provides in 
part that the unexecuted portion of a sentence may be mitigated, re- 
mitted, or suspended and any order of suspension may be vacated, 
in whole or in part, by the military authority competent to appoint, 
for the command, a court of the kind that imposed the sentence, and 
there further expressly provides “that no order of suspension of a 
sentence to dishonorable discharge or bad conduct discharge shall 
be vacated unless and until action has been completed as required 
by articles 48 and 50.” 

Under the said provisions, it appears that while a special court 
martial may adjudge a bad conduct discharge in the case of an en- 
listed person, such sentence must be approved by an officer authorized 
to appoint a general court martial and be reviewed by the Judge 
Advocate General and a Board of Review as authorized in Article of 
War 50 before the-sentence to bad conduct discharge legally may be 
executed. It is noted that Article 50 provides that no authority shall 
order the execution of any sentence involving bad conduct discharge 
“not suspended” until the appellate review shall have been completed. 
Reading such provision in conjunction with Article 51, supra, how- 
ever, makes it reasonably clear that a suspension until release from 
confinement, as in this case, or for some other fixed period of time, 
not requiring a vacating order to restore the sentence, is not the 
character of suspension contemplated by Article 50. Otherwise the 
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prohibition against discharge until after review, which cannot be set 
at naught by vacating an indefinite suspension under Article 51, could 
be set at naught by a suspension for a fixed period not requiring a 
vacating order. It is not to be believed that the Congress intended 
any such anomaly, and such doubt as there may be on that phase of 
the matter may be resolved in consonance with the administrative 
conclusions. It follows that in the present case the appellate action, 
as required by the Articles of War, had not been completed at the 
time the soldier was released from confinement and given a bad con- 
duct discharge and since it has been determined by the Department 
of the Army, in accordance with the applicable Articles of War, that 
the record of the trial legally is insufficient to support the sentence of 
a bad conduct discharge and since that portion of the sentence has 
been vacated, it is concluded that the order directing his bad conduct 
discharge was prohibited by law and that the discharge was un- 
authorized and void. In such circumstances the soldier is considered 
to be entitled to pay appropriate to his rank for the period from July 
23, 1949, to November 2, 1949, in accordance with the administrative 
determinations in the case. 

The facts in the case here involved are to be distinguished from 
the situation considered in the decision of March 31, 1944, reported 
in 23 Comp. Gen. 740, which held—quoting the syllabus— 


Where, upon the setting aside by the Secretary of the Navy of a Coast Guard 

Reserve enlisted man’s court-martial sentence to a bad conduct discharge, the 
man was given the option of returning to the naval service and surrendering his 
discharge or of returning his discharge for reissue as of a characte: warranted 
by his record, payment of the pay and allowances of his rating for the interven- 
ing period between the datte of his discharge and the date of his return to duty 
in accordance with the option is not authorized. 
Under the laws then applicable to the Navy and Coast Guard, the 
court-martial sentence legally could be (and was) carried into exe- 
cution and completed prior to the action of the Secretary of the 
Navy, who had authority to set aside such sentence. In the present 
matter, as indicated above, the sentence of bad conduct discharge, as 
adjudged by the special court martial, could not legally be executed 
until after appellate review had been completed. 

The military pay order and supporting papers submitted with your 
letter are returned herewith, payment being authorized if it is other- 
wise correct. 


[B-99854] 


Bids—Acceptance or Rejection—Bidder’s Qualifications 
In making an award of a contract after advertising for preposals the public 


interest requires that the contract be awarded only to the lowest responsible 
bidder, which necessitates consideration of his financial resources, judgment, 


979477—52 
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ability, integrity, and fitness successfully to fulfill the contract requirements, so 
that where it is questionable whether equipment offered by a low bidder can 
meet the requirements of advertised specifications or where a low bidder has 
failed to demonstrate his fitness and ability successfully to fulfill the contract 
requirements, the low bid may be rejected and award made to the lowest re 
sponsible bidder. 

Comptroller General Warren to the President, Board of Commis- 


sioners of the District of Columbia, December 12, 1950: 


I have your letter of December 1, 1950, requesting advice as to 
whether, for the reasons stated therein, this Office would be required 
to object to the approval by the Board of Commissioners of the award 
of a contract to Combustion Engineering-Superheater, Inc., which 
submitted the second low bid for furnishing sludge drying and in- 
cinerating equipment in accordance with an invitation for bids issued 
on August 9, 1950. 

The Director of Sanitary Engineering, District of Columbia, issued 
an invitation for bids on August 9, 1950, for furnishing all labor and 
materials, for installing and erecting, for testing, and for placing in 
satisfactory operation sludge drying and incinerating equipment in 
accordance with the drawings and specifications attached to the invita- 
tion. Paragraph 14 of Instructions to Bidders provides that the con- 
tract will be awarded to the lowest responsible bidder complying with 
the invitation for bids provided his bid is responsible and it is in 
the interest of the District to accept it. Also, paragraph 11 of Special 
Conditions provides that the lowest bid, computed and evaluated in 
manner therein described, “will be considered by the District, together 
with the price bid, and the qualifications of the bidder in comparing 
bids and as a basis for determining the bidder to whom the contract 
will be awarded * * *.” Paragraph 12 of said Special Condi- 
tions provides that bidders must present satisfactory evidence that 
they have been regularly engaged in the business of constructing such 
work as they propose to execute, and in case the lowest responsible 
bidder has never done any work for the District of Columbia, he must, 
prior to award of the contract, be able to show work done by him 
within the continental United States and Canada. 

In response to the invitation, proposals were received from three 
bidders, the lowest bid being that of Morse Boulger Destructor Com- 
pany, consisting of “Arrangement B” in the amount of $691,446 and 
“Arrangement A” in the amount of $711,446. The second lowest bid- 
der was Combustion Engineering-Superheater, Inc., which submitted 
a bid in the amount of $731,363. 

It is pointed out in your letter that the Director of Sanitary Engi- 
neering, in his capacity as contracting officer, has determined to reject 
the lowest bid as to price and make award to the second lowest bidder, 
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and that the reasons forming the basis of the action taken by him are 
set forth in his memorandum of December 1, 1950, and accompanying 
papers. 

It is stated by the contracting officer that the bid on “Arrangement 
B,” submitted as an alternate proposal by the low bidder, is not accept- 
able because the proposal includes innovations contrary to the specifi- 
cations and which are entirely new to the process of sludge drying. 
As to the “Arrangement A” bid, submitted by the same bidder, the 
contracting officer states that an analysis thereof indicates that it 
does not conform to the requirements of specifications for various 
reasons. 

First, there is a failure to provide hydraulic or pneumatic ash 
handling equipment as called for in the specifications and as shown 
on the drawing entitled “Sludge Drying and Incinerating Equip- 
ment—Multiple Hearth Type—Section”; that instead of the ash hop- 
per, ash sump, and pump shown or required below the furnace, Morse 
Boulger substituted a screw conveyor and bucket elevator discharging 
to an ash hopper to the side of each incinerator and drying unit; and 
that this substitute equipment is subject to extreme wear as was found 
to be the case with the unit installed by the bidder at Lansing, Michi- 
gan, and would result in excessive maintenance costs to the District. 
Secondly, it is pointed out that the data supporting its bid state that 
the minimum dust requirements in the stack gases, as outlined by the 
specifications, will not warrant the use of a dust collector for in- 
cinerator operation and although it can be used if desired, it has 
not been included in the operating costs. Failure to include the op- 
erating costs is contrary to the requirements of the specifications and 
makes it impossible to properly evaluate the bids. In the third place, 
it is pointed out that the low bidder failed to meet the requirements 
on page S-16 of the specifications in that it did not submit a statement 
and substantiating evidence that the equipment proposed to be fur- 
nished will satisfactorily dry and incinerate dewatered digested com- 
bined sludge after the District’s Secondary Treatment Plant is placed 
in operation. In the fourth place, the thermal efficiency for the pro- 
posed equipment is 49.6%, and in view of the fact that the thermal 
efficiency secured during a test run at the Lansing Plant was 46.1% 
it is questionable whether the low bidder can meet the proposed effi- 
ciency. Finally, in view of the foregoing reasons and the fact that 
satisfactory evidence of the bidder’s experience has not been submitted 
in compliance with paragraph 12 of the Special Conditions, it is 
concluded that a serious question arises as to the bidder’s qualifica- 
tions in the field of sewage sludge drying, especially since the evi- 
dence submitted by it lists only six installations in sewage treatment 
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plants and, as to these, only one is known to be now operating with 
dewatered sludge and then only for drying the product to a moisture 
content of about 20% instead of the 6% moisture content required by 
the specifications. It is added that actually the Morse Boulger De- 
structor Company has never constructed a plant comparable to that 
called for in the plans and specifications here involved. 

It would appear from the report thus furnished by the contracting 
officer that the plant offered by the low bidder fails to meet the speci- 
fications. However, in addition and equally important is the question 
of whether the low bidder has demonstrated its fitness and ability to 
successfully fulfill the contract requirements. In making an award 
after advertising for proposals, the public interest requires that the 
contract be awarded only to the lowest responsible bidder, and in 
making a determination as to whether a bidder is responsible, not only 
are Federal and municipal officers required to consider his financial 
resources but also the judgment, ability, and integrity of the bidder 
and to inquire as to his fitness and ability successfully to fulfill the 
contract requirements. 26 Comp. Gen. 676. 

In view of the foregoing, this Office would not be required to object 
to rejection of the lowest bid and, if otherwise proper, to the award 
of the contract to Combustion Engineering-Superheater, Inc. 

The bid documents submitted by Morse Boulger Destructor Com- 
pany are returned herewith. 


[B-29950] 


Court Costs and Interest—Government Liability Generally 


In view of the discretionary power of a district court or the Court of Claims 
under section 2412 (b) of title 28 U. S. Code to allow costs to the prevailing 
party if the United States puts in issue plaintiff’s right to recover, a plaintiff 
who recovers a specific sum under a Court of Claims judgment, which does not 
specifically allow any amount as costs, is not entitled to any additional amount 
to cover fees paid to the Clerk of the Court of Claims or the Clerk of the 
Supreme Court. 


The denial by the Supreme Court of an application by the United States for 
certiorari to review a judgment of the Court of Claims does not constitute a 
review and affirmance of such judgment by the Supreme Court within the 
meaning of section 2516 (b) of title 28 U. S. Code, so as to entitle plaintiff to 
interest on said judgment from the date of filing of the transcript of the judg- 
ment in the Treasury Department to the date of denial of certiorari. 


Comptroller General Warren to Peter A. Campbell, December 
14, 1950: 


Reference is made to your letter of October 6, 1950, requesting in 
behalf of William Winters & Co., review of settlement dated July 25. 
1950, which allowed the sum of $16,093.34 in payment of a judgment 
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rendered July 11, 1949, by the Court of Claims of the United States in 
favor of William Winters & Company. 

It is stated in your letter that the said judgment of July 11 was 
presented to the Treasury on October 24, 1949, and, after review on 
petition of the United States to the Supreme Court, the judgment was 
affirmed December 19, 1949. On such statement of the facts you 
assert that— 

It is our belief, however, that the claim has not yet been fully settled and 
that a small amount is still due and owing from the United States covering 
(a) fees paid to the Clerks of the Court of Claims and of the Supreme Court 
and (b) interest at four per cent per annum from the date of the filing of the 
transcript of the judgment in the Treasury Department to the date of the 
mandate of affirmance. In this connection, your attention is invited to Sections 
2412 (b) and 2516 (b) of the United States Code. 

The record discloses that the Court of Claims in the instant case 
ordered the entry of the following judgment : 

It is adjudged and ordered that the plaintiffs recover of and from the United 


States the sum of sixteen thousand ninety-three dollars and thirty-four cents 
($16,093.34). 


Section 2412 (b) of title 28 U. S. Code provides that— 


In an action under subsection (a) of section 1346 or section 1491 of this 
title, if the United States puts in issue plaintiff’s right to recover, the district 
court or Court of Claims may allow costs to the prevailing party from the time 
of joining such issue. Such costs shall include only those actually incurred for 
witnesses and fees paid to the clerk. [Italics supplied.] 

The foregoing provision incorporates and restates the provision 
formerly appearing in section 258. Such former provision provided 
in part that— 

If the Government of the United States shall put in issue the right of the 
plaintiff to recover, the court may, in its discretion, allow costs to the prevail- 
ing party * * *. [Italics supplied.] 

It is clear that under such former provision the matter of taxing 
costs was discretionary with the court, and in those cases in which costs 
were allowed against the Government the judgment of the court spe- 
cifically provided therefor. Furthermore, it has been held that the 
costs referred to apply only to those incurred in the trial court. See 
United States v. Jacobs, 63 F. 2d 326. 

Therefore, as the instant judgment does not specifically allow any 
amount as costs and since I find nothing in section 2412 (b) which 
removes the matter of assessing costs from the discretion of the court, 
it appears that the plaintiff is not entitled to any additional payment 
to cover the fees paid to the Clerk of the Court of Claims or to the 
Clerk of the Supreme Court. 

With respect to your claim for interest on the said judgment it is 
noted that prior to enactment of the revised Judicial Code of the 
United States, U. S. Code title 28, by the act of June 25, 1948, 62 
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Stat. 869, interest on judgments of the Court of Claims was allowable 
only as provided by section 1090, Revised Statutes, as amended by 
the act of September 30, 1890, 26 Stat. 537—i. e., “on judgments in 
favor of claimants which have been appealed by the United States 
and affirmed by the Supreme Court.” See United States v. Barber, 
74 F. 483; Pacific Coast Steamship Company v. United States, 33 C. 
Cls. 36; 5 Comp. Gen. 832. 

By section 3 of the act of February 13, 1925, 43 Stat. 939, the pro- 
cedure for review by the Supreme Court of judgments of the Court 
of Claims was changed from appeal to certiorari. In the codification 
of the laws of the United States into the United States Code the above 
provisions were embodied in section 226 of title 31, and to give effect 
to the cited act of February 13, 1925, the language was modified to 
read “on judgments in favor of claimants which have been reviewed 
upon petition of the United States and affirmed by the Supreme 
Court,” and in this form was enacted as section 2516 (b), title 28 
U. S. Code, by the above-mentioned act of June 25, 1948, which ex- 
pressly repealed the prior laws referred to. 

While it is stated in your letter that after review on petition of the 
United States to the Supreme Court, the judgment was affirmed De- 
cember 19, 1949, an examination of the record discloses that a petition 
for a writ of certiorari was filed with the Supreme Court on October 
7, 1949, and that the Supreme Court did not on December 19, 1949, 
affirm the judgment of the Court of Claims but, rather, merely denied 
certiorari. See 338 U. S. 903. [United States v. Winters, et al.] 
Under the applicable law as above stated, your claim for interest 
would be allowable only on the basis that that action constituted a 
“review” and “affirmance” of the judgment of the Court of Claims. 

In Hamilton Shoe Company v. Wolf Brothers, 240 U. S. 251, at 
page 258, it was stated that refusal by the Supreme Court of a writ 
of certiorari “is in no case equivalent to an affirmance of the decree 
that is sought to be reviewed,” and it was accordingly held in a de- 
cision of this Office, 7 Comp. Gen. 128, that an application by the 
United States for certiorari to review a judgment of the Court of 
Claims, and denial thereof, did not entitle the plaintiff to interest, 
either under the act of September 30, 1890, supra, or under section 
1117 of the act of February 26, 1926, 44 Stat. 120, relating to judg- 
ments for refund of taxes erroneously collected and providing for 
interest thereon “if such judgment is reviewed by an appellate court, 
to the date of entry of final judgment.” 

In view of the foregoing, it appears that the settlement of July 25, 
1950, was stated in accordance with the applicable provision of law 
and therefore must be sustained. 
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[B-99532] 


Leaves of Absence—Annual—Civilian Employee Reservists 
on Active Military Duty 


Civilian employee members of the Officers’ Reserve Corps or the Enlisted 
Reserve Corps who are ordered to active duty for purposes other than training 
and are granted annual leave from their civilian positions may receive, under 
section 1 (b) of the act of May 12, 1917, as amended, the compensation of their 
civilian positions for the period of such annual leave in addition to the pay and 
allowances authorized for the military duty, without regard to the dual com- 
pensation laws. 


Comptroller General Warren to the Administrator of Veterans 
Affairs, December 15, 1950: 


Reference is made to letter dated November 16, 1950, from the 
Deputy Administrator, requesting a decision upon the following ques- 
tions involving the granting of annual leave to employees who are 
members of Reserve components of the Army, Navy, and Air Force, 
and who have been ordered to active duty, as distinguished from train- 
ing duty for which they are entitled to 15 days’ military leave— 


1. Would the granting of annual leave and the payment of compensation 
therefor to a Reservist, who is ordered to active duty, as distinguished from 
duty for training and instruction purposes, for the period October 2 ‘hrough 
October 4, 1950 for the purpose of undergoing physical examination, followed 
by a return to duty in the employee’s civilian position for the period from 
October 5 throngh October 15 and orders to extended active military duty on 
October 16, 1950, be in contravention of the provisions of the dual compensation 
statutes? 

©. If dual compensation is involved and it is required that employee be car- 
ried in an administrative non-pay status, would this period of active duty be 
creditable in the computation of a periodic step increase as coming within the 
purview of section 25.11 (e’ (4), Part 25, Chapter Z1, Federal Personnel 
Manual? 

8. Would the granting of annual leave and the payment of compensation 
therefor to physicians, who are civilian employees and are members of reserve 
components of the military or naval service and who have been ordered to 
active duty for one day for the purpose of assisting in the making of physical 
examinations of inductees and reservists, be in contravention of the provisions 
of the dual compensation statutes? 

4. Would the granting of annual leave and the payment of compensation 
therefor to a physician employed in a civilian capacity and a member of the 
Army Reserve Corps, who is ordered to a tour of active duty for a period of 
15 days to alleviate the shortage of officers in the Army Medical Department, 
the order having been issued under the authority of Special Regulation 140—210- 
10 which authorizes payment from the General Appropriation for the Army, 
as distinguished from Reserve Training Funds, be in contravention of the pro- 
visions of the dual compensation statutes? 


Section 1 (b) of the act of July 1, 1947, 61 Stat. 239, amended the 
act of May 12, 1917 (10 U. S. C. 371 (b)), to read as follows: 


* * * That no existing law shall be construed to prevent any member 
of the Officers’ Reserve Corps or the Enlisted Reserve Corps from accepting 
employment in any civil branch of the public service nor from receiving the 
pay incident to such employment in addition to any pay and allowances to 
which he may be entitled under the laws relating to the Officers’ Reserve Corps 
and Enlisted Reserve Corps, nor as prohibiting him from practicing his civilian 





242 DECISIONS OF THE COMPTROLLER GENERAL [30 


profession or occupation before or in connection with any department of the 
Federal Government. 

Under provisions similar to the above, appearing in Naval Reserve 
acts, it has been held that members of the Naval Reserve are entitled 
to pay for annual leave granted in addition to their military pay ir- 
respective of whether the annual leave is granted for training duty 
in excess of the 15 days’ military leave available for that purpose, or 
whether for active duty other than for training and instruction. 
See 19 Comp. Gen. 880; 20 7d. 151. Also, in Office decision of October 
27, 1947, 27 Comp. Gen. 245, referred to in the letter from the Deputy 
Administrator, it was held that under the act of May 12, 1917, as 
amended, supra, members of the Officers’ Reserve Corps or Enlisted 
Reserve Corps of the Army, who are granted annual leave upon the 
expiration of the 15 days’ military leave authorized by law, for the 
purpose of performing further military duty, are entitled to receive 
the compensation of their civilian positions for the period of such an- 
nual Jeave in addition to the pay and allowances authorized for the 
military duty, without regard to the dual compensation laws. 

While the decision of October 27, 1947, involved military training 
duty, there is perceived no reason why it should not be extended to 
cover military duty other than for training and instruction such as 
in the cases involving the Naval Reserve. Accordingly, questions 
1, 3, and 4 are answered in the negative, which answer renders un- 
necessary any answer to question No. 2. 


[B-85471] 


Active-Duty Pay and Allowances—Retired Navy Officers Ad- 
vanced on Retired List 


Navy officers of the grade or rank of captain or below who were specially com- 
mended for performance of duty in actual combat under section 412 (a) of the 
Officer Personnel Act of 1947 and, by reason thereof, placed upon the retired 
list with the rank of the next higher grade than that in which serving at the 
time of retirement, are entitled, when recalled to active duty in such higher 
grade or rank. to the active-duty pay and allowances of that rank. 28 Comp. 
Gen. 531 and 29 Comp. Gen. 64, overruled in part. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
December 20, 1950: 


There has been considered your letter of March 17, 1950, referring 
to decisions of March 21, 1949, B-78774, 28 Comp. Gen. 531, and 
August 10, 1949, B-85471, 29 Comp. Gen. 64, wherein it was concluded 
that it is doubtful whether naval officers specially commended for 
performance of duty in actual combat in accordance with the pro- 
visions of section 412 (a) of the Officer Personnel Act of 1947, 61 
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Stat. 874, and who subsequently are assigned to active duty, are “en- 
titled” to be recalled to active duty in such higher honorary rank 
so as to receive the active-duty pay and allowances of such rank. 

It is stated in your submission that in ordering retired officers to 
active duty it has been the consistent practice of the Navy Departmerit 
both subsequent to the enactment of the Officer Personnel Act of 
1947 and prior thereto, under other laws providing similar benefits, 
to recall those retired officers of the rank of captain and below in the 
rank held by them on the retired list. In view of such practice, it 
is stated that the said decisions are of considerable concern to the 
Navy Department if it is their intent that an officer who is recalled 
to active duty in such higher rank is not authorized to receive pay 
and allowances of such higher rank. Accordingly, you request de- 
cision whether retired officers of the Navy of the rank of captain and 
below who are ordered to active duty in ranks held by them on the 
retired list which were acquired pursuant to section 412 (a) of the 
Officer Personnel Act of 1947, and prior laws of similar import, may 
be paid the active-duty pay and allowances of the ranks in which 
ordered to active duty. In view of the representations contained 
in your submission and the decisions cited therein, it is deemed 
advisable to reconsider the entire matter at this time with particular 
reference to statutory provisions in pari materia with section 412 (a) 
of the Officer Personnel Act of 1947. 

The said section 412 (a) authorizes such specially commended offi- 
cers, with certain exceptions not here material, to be placed upon the 
retired list with the rank of the next higher grade than that in which 
serving at the time of retirement “and with three-fourths of the 
active-duty pay of the grade in which serving at the time of retire- 
ment.” The said section 412 (a) was amended by section 522 (a) 
of the Career Compensation Act of 1949, 63 Stat. 835, 34 U. S. C. 
410n, by deleting the words quoted therefrom in the preceding sen- 
tence. The provision pertaining to the recall of such retired officers 
to active duty is contained in the first proviso of said section 412 (a), 


61 Stat. 874, and reads as follows: 

* * * Provided, That all officers heretofore and hereafter holding rank or 
grade on the retired list above that of captain in the Navy or colonel in the 
Marine Corps solely by virtue of such commendation, if hereafter recalled to 
active duty, may, in the discretion of the Secretary of the Navy, be so recalled 
either in the rank or grade to which they would otherwise be entitled had they 
not been accorded higher rank or grade by virtue of such commendation, or in 
the rank or grade held by them on the retired list * * *. 


One of the statutes that is somewhat similar to the said section 
412 (a), as amended, is section 1 of the act of June 21, 1930, 46 Stat. 
793, as amended, 34 U. S. C. 399c, which provides that all commissioned 
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officers who served in the Army, Navy, Marine Corps, or Coast Guard 
during World War I shall, upon retirement, be advanced on the retired 
list to the highest grade held by them during World War I with the 
proviso that no increase of active or retired pay or allowances shall 
result from the provisions of that act. Also, the act of January 16, 
1936, 49 Stat. 1092, 834 U. S. C. 399f (which was repealed by section 
436 (n) of the Officer Personnel Act of 1947, 61 Stat. 883), provided 
that all officers of the Navy and Marine Corps retired for physical 
disability and who have been commended for their performance of 
duty in actual combat with the enemy during World War I by the 
head of the executive department under whose jurisdiction such duty 
was performed should be placed on the retired list with the rank of 
the next higher grade, with the proviso that such promotion should 
not carry with it any increase in pay. In addition, section 12 (1) of 
the act of June 23, 1938, 52 Stat. 951 (which was repealed by section 
436 (g) of the Officer Personnel Act of 1947, 61 Stat. 882), provided 
that all line officers of the Navy who have been specially commended 
for their performance of duty in actual combat should, with certain 
exceptions, upon retirement, be placed upon the retired list with the 
rank of the next higher grade and with three-fourths of the active- 
duty pay of the grade in which serving at the time of retirement. 

In decision of October 14, 1939, B-6150, 19 Comp. Gen. 433, it was 
held that Marine Corps officers advanced to the next higher rank 
upon retirement pursuant to the provisions of section 12 (1) of the 
act of June 23, 1938, supra, are entitled when on active duty only 
to the active-duty pay and allowances of the pay grade on which their 
retired pay is based—that is, the grade held prior to advancement to 
the next higher rank. At that time section 17 of the act of June 10, 
1922, 42 Stat. 632, provided that retired officers of the uniformed 
services below the grade of brigadier general or commodore should, 
“when on active duty, receive full pay and allowances,” and it was 
stated in the decision of October 14, 1939, that the “full pay and 
allowances” of such a retired officer’s grade when lawfully on active 
duty are the pay and allowances of the pay grade on which his re- 
tired pay is based. Also, with respect to officers placed on the retired 
list with the rank of the next higher grade in accordance with the 
provisions of the act of January 16, 1936, swpra, that decision refers 
to the specific provisions of the act which provide that such promotion 
“shall not carry with it any increase in pay.” It was concluded that 
such a retired officer remains in the pay grade of the lower rank from 
which promoted and that when he lawfully is on active duty he is 
entitled to the full pay and allowances of the pay grade on which 
his retired pay is computed, that is, the grade he held prior to such 
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promotion. See, also, decision of April 25, 1940, B-9607, 19 Comp. 
Gen. 898. However, subsequent to such decisions, there was enacted 
Public Law 340, approved December 15, 1941, 55 Stat. 800, which 
provided that all commissioned officers of the Navy and Marine Corps 
on the retired list should, when on active duty, receive “full pay and 
allowances of the rank or grade in which they served on such active 
duty.” The legislative history of that act shows that the sole pur- 
pose of such legislation was to eliminate then existing restrictions 
whereby full pay and allowances were denied certain groups of retired 
officers of the Navy and Marine Corps when they were recalled to 
active duty in the rank or grade which they held on the retired list. 
The Senate Report (No. 880) on the said bill specifically pointed out 
that officers affected would be those covered by the acts of June 21, 
1930, and January 16, 1936, supra, as well as officers retired pursuant 
to the provisions of section 12 (1) of the act of June 23, 1938. The 
said report also discloses that the Navy Department proposed an 
amendment to the bill under which such officers “would not be en- 
titled to full pay and allowances of the grade held upon the retired 
list, when recalled to active duty.” However, such amendment was 
withdrawn and the bill was enacted as originally proposed. There- 
after, in decision of May 23, 1942, 21 Comp. Gen. 1037, this Office ap- 
pears to have recognized that a lieutenant in the Navy who, upon 
retirement, had been advanced on the retired list to the rank of 
lieutenant commander pursuant to the act of June 21, 1930, supra, 
and had been recalled to active duty as a lieutenant commander, was 
entitled to the active-duty pay and allowances of a lieutenant com- 
mander on and after the date of approval of Public Law 340. A 
provision identical to that appearing in said act of December 15, 
1941, was included in section 15 of the Pay Readjustment Act of 1942 
(repealed by section 531 (b) (34) of the Career Compensation Act 
of 1949, 63 Stat. 839, and now appears in section 514 of the Career 
Compensation Act of 1949, 63 Stat. 831. Thus, it seems clear that 
prior to the enactment of section 412 (a) of the Officer Personnel Act 
of 1947 all retired officers.of the Navy who were lawfully placed on 
the retired list of the Navy with the next higher grade or rank than 
that on which their retired pay is based, if recalled to active duty 
in such higher grade or rank, were properly paid the active-duty pay 
and allowances of such higher grade or rank. There is nothing in 
said section 412 (a) or its legislative history which indicates that 
there was any intent to deprive such specially commended retired 
officers of the Navy of the rank of captain or below when serving on 
active duty in their higher grades of the active-duty pay benefits 
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which they enjoyed prior. to the enactment of said section 412 (a). 
On the contrary, as pointed out in your submission, Senate Report 
No. 609 on H. R. 3830, which became the Officer Personnel Act of 1947, 
indicates that the understanding of the Committee on Armed Services 
as to the effect of the said section 412 (a) was as follows: 

(d) Title IV of the bill was amended to make it clear that the repeal of the 
Navy’s authority to advance officers on the retired roll who had received com- 
mendations for gallantry in action did not take away any rights which had 
been earned under the present law. The amendment, while lengthy, is largely 
of a clarifying nature and makes it clear that all officers, either Regular or 
Reserve, who have earned this right will be advanced when retired, based 
either on their temporary or permanent ranks, and when ordered back to 
active duty will be recalled in the rank in which advanced, with the exception 
that flag officers will come back in such higher rank at the discretion of the 
Secretary of the Navy. The section was further clarified to make sure that no 
increased retired pay be paid anyone by virtue of the provisions of this section. 

Cf. title 14 U. S. Code, section 422, providing that retired person- 
nel of the Coast Guard when recalled to active duty shall serve in the 
grade or rating in which they were serving at the time of retirement. 

In view of the provisions of the act of December 15, 1941, and the 
legislative history of such act, which provisions were reenacted in 
section 15 of the Pay Readjustment Act of 1942 and section 514 of 
the Career Compensation Act of 1949, considered in conjunction with 
the legislative history of section 412 (a) of the Officer Personnel Act, 
the conclusion seems justified that Navy officers of the grade of cap- 
tain or below who are advanced to the next higher grade or rank 
pursuant to the said section 412 (a), when ordered to active duty in 
such higher grades or ranks, may be paid the active-duty pay and 
allowances of such higher grades or ranks, subject, of course, to any 
rank or grade limitations imposed by statute as to the number of 
officers of a particular rank or grade serving on active duty. See, for 
example, section 201 of the Army-Navy Nurses Act of 1947, 61 Stat. 47. 
Accordingly, the specific question presented is answered in the affirma- 
tive. To the extent that the decision herein may be viewed as con- 
trary to the said decisions of March 21 and August 10, 1949, they no 
longer will be followed. 


[B-87300] 


Pay—Additional—Reserve Officers on Active Duty as 
Interns in Private Hospitals 


Reserve officers on active duty as interns in private hospitals who are paid 
compensation by the hospitals for services normally performed by them as Re- 
serve officers on active duty may not retain such compensation in violation of 
the additional compensation restrictions of 18 U. S. Code 1914; also, except for 
increased subsistence allowance for dependents as saved to certain officers 
under the saved pay provisions of the Career Compensation Act of 1949, said 





eR EE NT 


een oR 


| 
; 





PE PTD 


Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 247 


Reserve officers may not be paid rental or subsistence allowance by the Govern- 
ment while at the same time receiving quarters and subsistence in kind from 
the hospitals. 29 Comp. Gen. 163, amplified. 

Assistant Comptroller General Yates to the Secretary of Defense, 


December 26, 1950: 


There has been ccnsidered your predecessor’s letter of May 5, 1950, 
requesting reconsideration and modification of decision of this Office 
dated October 6, 1949, B-87300 (29 Comp. Gen. 163), relating to the 
right of Reserve officers on active duty as officer-interns in non-Gov- 
ernment hospitals, who are compensated and furnished quarters and 
subsistence without charge by such hospitals, to receive rental and 
subsistence allowances and to retain the compensation received from 
the hospitals in addition to their active-duty pay as Reserve officers. 

On the basis of decisions of the United States Court of Claims, to 
the effect that the statutory allowance for quarters for officers of the 
armed services is provided as reimbursement for expenses incurred 
for private quarters where the Government fails to provide public 
quarters, and on the basis of decisions of this Office that an officer 
furnished quarters without charge by reason of his military duty is 
not entitled to a rental allowance even though the quarters occupied 
were not furnished directly by the United States (21 Comp. Gen. 
1065 ; 27 id. 479), it was held in decision of August 11, 1949, 29 Comp. 
Gen. 67, that an Army Medical Corps Reserve officer without de- 
pendents who was furnished quarters without charge by a civilian 
hospital where he was serving on active military duty as an officer- 
intern under the Civilian Intern Program of the Department of the 
Army, instituted under the Army-Navy-Public Health Service Medi- 
cal Officer Procurement Act of 1947, 61 Stat. 776, was not entitled to 
a rental allowance. In the decision of October 6, 1949, supra, it was 
held, likewise, that Naval Reserve medical officers similarly situated 
in hospitals where quarters and subsistence were furnished without 
charge were not entitled to rental allowance or, by analogy, to sub- 
sistence allowance, the furnishing of subsistence in kind at no expense 
to the officer (thus relieving him of the necessity for incurring per- 
sonal subsistence expenses) being considered as done on behalf of the 
Government. With respect to such decisions generally, I believe 
there should be agreement with the simple proposition that where the 
Government pays military officers on active duty their full pay and 
allowances while serving as interns for civilian hospitals, any rec- 
ompense from the hospitals for such services provided and paid for 
by the Government should accrue to the Government and not as a 
bonus to the officers. 
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In connection with the conclusions reached in the decision of October 
6, 1949, your Department’s letter of May 5, 1950, refers to the lan- 
guage of section 5 of the Pay Readjustment Act of 1942, 56 Stat. 
361, providing that each commissioned officer on the active list, or on 
active duty, shall be entitled “at all times” to a money allowance 
for subsistence in addition to his pay, and to the similar language 
of section 301 (a) of the Career Compensation Act of 1949, 63 Stat. 
812, as raising a question whether such individuals, either with or 
without dependents, lawfully may be denied a subsistence allowance 
from the Government because subsistence is furnished them by a 
non-Federal agency. The letter refers, also, to a directive issued on 
September 20, 1949, by the Chief of the Bureau of Supplies and Ac- 
counts to the Officer in Charge, Navy Accounts Disbursing Office 
(based on the holding in 29 Comp. Gen. 67), informing him that ef- 
fective August 1, 1949, the credit of rental allowances to naval officers 
assigned to duty as interns at civilian hospitals, and who are fur- 
nished quarters without charge, should be discontinued. Reconsid- 
eration of the said decision of October 6, 1949, is requested, with a 
view to effecting the following modifications: 

(a) That that portion of said decision relating to subsistence allowances 
be modified to permit officer-interns, with and without dependents, who are 
entitled to subsistence allowances prescribed pursuant to section 5 of the Pay 
Readjustment Act of 1942 (under the saved pay provisions of section 520 of 
the Career Compensation Act of 1949), to receive a subsistence allowance in 
accordance with the provisions of said section 5. 

(b) That that portion of said decision relating to quarters allowances be 
modified so as to validate otherwise proper payments of quarters allowances 
made prior to August 1, 1949, to officer-interns without dependents. 

Where quarters are furnished by the Government to officer personnel, 
such quarters generally are furnished without charge. Where sub- 
sistence is furnished by the Government to officers, however, charge 
for the value thereof always is made against the officer. In recogni- 
tion of that distinction sections 5 and 6 of the Pay Readjustment Act 
of 1942, 56 Stat. 361, in authorizing allowances for subsistence and 
quarters, respectively, provide that officers shall be entitled to the 
prescribed subsistence allowance at all times, and that they shall be 
entitled to a rental allowance at all times except under certain cir- 
cumstances where quarters are furnished by the Government. See also 
sections 801 and 302 of the Career Compensation Act of 1949, 63 
Stat. 812. The intent of such statutory provisions is to provide the 
means for obtaining quarters and subsistence not furnished by the 
Government and it seems apparent that the difference in the wording 
of the authorizations for quarters and subsistence allowances stems 
directly from the indicated distinction between the methods employed 
by the Government in furnishing quarters and subsistence when those 
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items are furnished in kind. To conclude that the unusual circum- 
stance here involved, where subsistence is furnished without charge 
to officers on behalf of the Government thus relieving them of the 
necessity for incurring expenses therefor, would not require some 
adjustment of their accounts because of the literal statutory wording 
would seem clearly to defeat the legislative intent in the matter. Were 
the situation to arise where an officer in the performance of his normal 
military duties was furnished subsistence in kind by the Government 
without charge, such legislative intent obviously would not be served 
unless adjustment were accomplished on some basis to charge him with 
the value of the subsistence so furnished. Consequently, it is deemed 
proper in the situation here considered, where subsistence is furnished 
to officers on behalf of the Government—which is tantamount to the 
furnishing of subsistence by the Government—to require a charge 
against the officer of the reasonable value of the subsistence so fur- 
nished. And while such reasonable value might be more, or less, than 
the amount of the subsistence allowance, such allowance is deemed to 
be the best measure of reasonable value in the circumstances and in the 
absence of a better measure. In the decision of October 6, 1949, which 
was concerned only with officers without dependents, that concept was 
the basis for the conclusion that officers subsisted without charge by 
the hospitals where serving should not concurrently be paid a sub- 
sistence allowance. In that light, modification of the decision of 
October 6, 1949, on the basis requested in the said letter (paragrapr 
(a), quoted above) is not considered as warranted. With regard to 
officers who have been or are being paid an increased subsistence allow- 
ance on account of dependents under prior law or as part of their 
saved total compensation under section 515 of the Career Compensa- 
tion Act of 1949, 63 Stat. 831, while being furnished subsistence for 
themselves without charge by hospitals where serving, it would appear 
proper to consider them entitled to credit for the difference between 
the subsistence allowance authorized for officers of their rank with 
dependents and that authorized for such officers without dependents. 

Since free quarters furnished to officer-interns by hospitals are con- 
sidered as having been furnished on behalf of the Government, the 
law does not authorize the payment of a rental allowance to an officer 
without dependents so quartered, his situation being substantially 
the same as that of any officer without dependents who is furnished 
Government quarters incident to the performance of his duties. This 
Office, therefore, is without authority to validate payments of rental 
allowances on the basis proposed in the above quoted paragraph (b) 
of your letter. However, in view of the fact that cases considered by 
this Office prior to the decision of August 11, 1949 (29 Comp. Gen. 67), 
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concerning the right of officers to rental allowance while occupying 
without charge quarters furnished on behalf of the Government, gen- 
erally have involved situations where the quarters have been furnished 
by foreign governments rather than by domestic institutions, credit 
will be allowed in the accounts of disbursing officers for otherwise 
proper rental allowance payments made to officer-interns prior to 
August 1, 1949, in cases such as those here involved provided it is 
satisfactorily established that the disbursing officers are unable to 
collect the overpayments, but officers without dependents receiving 
such payments will be considered as indebted to the United States to 
the extent of such payments. 

The view was expressed in the decision of October 6, 1949, supra, 
that the receipt by officers of compensation from hospitals where they 
are on active duty as interns, unless such compensation is contributed 
out of the treasury of a State, county, or municipality within the 
meaning of the provisions of 18 U. S. Code, Supp. II, 1914, would 
be unlawful under that statute and that amounts so received should 
be considered as received for the account and benefit of the Govern- 
ment and, therefore, should be collected from the officers by deduction 
from their pay, or otherwise, and covered into the Treasury as mis- . 
cellaneous receipts. It is stated that instructions have been issued 
by the Department of the Navy which now preclude officer-interns 
assigned to other than State, county, or municipal hospitals from 
receiving compensation from such hospitals subsequent to August 1, 
1949. In that connection it is stated that the cited statutory pro- 
visions would appear to impose restrictions of a penal nature and 
that nothing therein contained either authorizes or justifies a col- 
lection from the officers concerned of amounts so received, by checkage 
of pay or otherwise, reference being made to the established principle 
that, in the absence of specific statutory authority, set-off may not 
be made against current compensation of officers still in the Federal 
service without their consent. In view of those considerations, 


further modification is requested of the decision of October 6, 1949, 
as follows: 


(c) That that portion of said decision relating to the receipt of compensa- 
tion from private hospitals, not contributed out of the treasury of any State, 
county or municipality, be modified to the extent that your request that action 
be initiated to collect from officer-interns for covering into the United States 
Treasury amounts so received by them prior to October 1, 1949, be withdrawn. 


The provisions of 18 U. S. Code, Supp. II, 1914 (act of June 25, 
1948, 62 Stat. 793), referred to, are as follows: 


Whoever, being a Government official or employee, receives any salary in 
connection with his services as such an official or employee from any source 
other than the Government of the United States, except as may be contributed 
out of the treasury of any State, county, or municipality; or 
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Whoever, whether a person, association, or corporation, makes any contribu- 
tion to, or in any way supplements the salary of, any Government official or 
employee for the services performed by him for the Government of the United 
States— 


Shall be fined not more than $1,000 or imprisoned not more than six months, 
or both. (June 25, 1948, ch. 645, § 1, 62 Stat. 793, eff. Sept. 1, 1948.) 
Under such provisions the receipt of any salary from private hospitals 
by officer-interns incident to the performance of their duties as of- 
ficers, unless made from funds contributed out of the treasury of a 
State, county, or municipality within the meaning of the statute 
would appear to be unlawful unless considered as given and received 
for the account and benefit of the Government. In concluding in the 
decision of October 6, 1949, that the payments in question should 
be so considered and that the amounts of any such payments should 
be collected from the officers, by deduction from their pay or other- 
wise, this Office was not unmindful of the consideration that in the 
absence of the officers’ consent there might be no authority to institute 
checkage against an officer’s pay, prior to his separation from the 
service, to recover payments so received by him for the account of 
the Government, unless cognizable under section 1766, Revised 
Statutes, 5 U.S. Code 82. However, since the amounts so paid are to 
be viewed either as received on account of the Government or else in 
violation of the criminal statute, swpra, it was and is assumed that 
consent to checkage of pay to the extent of such payments will be 
given in the majority of instances. In any case where such consent 
is not given, and where collection is not otherwise effected, a report 
of the name of the officer involved together with all available informa- 
tion concerning his indebtedness should be forwarded to this Office 
for the purpose of debt recording, and notation of the indebtedness 
also should be maintained in or with the appropriate pay records 
so that offset may be made against any amounts found due the officer 
upon his ultimate separation from the service. 


[B-99908] 


Travel and Transportation Expenses — Appointees and 


Transferees Assigned to Foreign Duty Stations—Return 
to U. S. 


The requirement in the Administrative Expenses Act of 1946 as amended by 
the act of September 23, 1950, that there be administratively determined in 
advance the period of foreign service necessary to entitle a transferee or new 
appointee to return travel and transportation does not apply to an employee 
transferred without such determination prior to the effective date of the amend- 
ing act, so that an employee so transferred who resigns after completing a term 
of service as now may be administratively determined, but not less than one 


979477—52——-18 





252 DECISIONS OF THE COMPTROLLER GENERAL [30 


year, is entitled to return travel and transportation at Government expense and 
may include all service on or after the effective date of the 1950 act in com- 
puting such term of service. 


While the Administrative Expenses Act of 1946 as amended by the act of Sep- 
tember 23, 1950, provides for a minimum period of service before employees 
assigned to foreign duty stations become entitled to return travel and trans- 
portation expenses, new appointees assigned to foreign posts of duty for 12 
months or other definite periods agreed upon prior to the effective date of said 
amending act may be returned at Government expense when all commitment 
conditions existing at time of initial appointment have been fulfilled. 

Comptroller General Warren to the Secretary of Agriculture, 


December 28, 1950: 


Reference is made to your letter of December 5 relating to allowance 
of return travel and transportation expenses of certain transferees 
and new appointees assigned to foreign duty stations prior to the 
amendments to sections 1 and 7 of the Administrative Expenses Act 
of 1946, 60 Stat. 806, by the act of September 23, 1950, Public Law 830, 
8ist Congress, and now serving at the foreign duty stations. 

Section 1 (b) of Public Law 830, supra, 64 Stat. 985, added a new 
proviso to subsection (a) of section 1 of the act of August 2, 1946, 
supra, placing transferees assigned to foreign posts of duty upon the 
same footing, with respect to expenses of travel and transportation, 
as new appointees under section 7 of the latter act. Section 2 of 
Public Law 830, 64 Stat. 985, contains substantially the same language 
as section 7 of Public Law 600—which it amends—so far as outgoing 
expenses are concerned. Said section 2 also contains a new proviso to 
the effect, in part, that expenses of return travel and transportation 
upon separation from the service shall be allowed whether the separa- 
tion is for the purposes of the Government or for personal conveni- 
ence, but only after the employee shall have served a minimum period 
of not less than one year nor more than three years prescribed in 
advance by the head of the department or agency concerned. 

You state that, in carrying out foreign operations of your Depart- 
ment, recruitment of personnel has been accomplished through the 
transfer of career employees and the appointment of individuals for 
limited times, usually one year; that new appointees have been re- 
quired to execute agreements for service of 12 months or other definite 
periods as a condition for payment of expenses to foreign posts; that 
such condition has not been imposed against all transferred em- 
ployees; and that the requirement of Public Law 830 that there be 
prescribed “in advance” by the head of the department the period of 
foreign service necessary in order to entitle the transferee or new 
appointee to return travel and transportation creates some question 
as to the allowance of such return expenses to employees transferred 
to foreign posts of duty prior to Executive Order 10177, dated October 
27, 1950, retroactively effective to September 23, 1950. 
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Decision is requested as to (a) whether appropriated funds may 
be used to pay return travel and transportation expenses in case of 
an employee transferred to a foreign post prior to September 23, 
1950, who resigns after completion of such term of foreign service 
as may now be determined by the Department, and (b) whether the 
foreign service term includes the time completed prior to such de- 
termination. As to new appointees assigned to foreign posts prior 
to September 23, 1950, you state that it is assumed that commitments 
and understandings existing at the time of appointment will be hon- 
ored and that such appointees are eligible to have return expenses 
paid when all conditions imposed at the time of initial appointment 
have been fulfilled. 

The requirement of advance determination of the period of service 
necessary in order to entitle the employee to return at Government 
expense unquestionably was incorporated in the law for the purpose 
of removing any doubt, prior to the assignment, as to the period of 
time the employee must serve in order to be entitled to return travel 
and transportation at Government expense. Such provision of law 
operates as a protection to both the Government and the employee. 
However, the fact that employees were transferred to foreign posts 
prior to September 23, 1950, the effective date of Public Law 830, does 
not prevent such employees from being returned to the United States 
upon resignation after completion of the term of service, not less 
than one year, as may now be determined by the Department, pur- 
suant to the authority contained in Public Law 830. Also, in com- 
puting the allowable service comprising the period so determined, all 
service prior to the determination, but on or subsequent to September 
23, 1950, may be included. Questions (a) and (b) are answered ac- 
cordingly. 

As to new appointees assigned to foreign posts of duty prior to 
September 23, 1950, this Office concurs in your view that commitments 
and undertakings for return of the employees after 12 months, or 
other definite periods agreed upon, are for honoring by your De- 
partment. See generally 30 Comp. Gen. 84. 
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[B-97082] 


Pay—Retired—Nonregular Military Personnel—Concur- 
rent Receipt of Veterans Administration Pension—Avail- 
ability for Set-Off 


The Administrator’s Decision, Veterans Administration, No. 860, October 5, 1950, 
holding that nonregular members and former members of the Army and Air 
Force retired or granted retirement pay because of physical disability may waive 
their retired pay in favor of a pension or other compensation payable under 
laws administered by the Veterans Administration is conclusive upon the Gen- 
eral Accounting Office. and such persons may later waive their pension or other 


compensation for the purpose of again receiving the retired pay previously 
waived. 


A retired nonregular officer or enlisted man of the Army or Air Force who accepts 
civilian employment in the Federal Government with compensation at the rate 
of $3,000. or more, per annum, thereby being precluded from drawing retired 
pay, and who during such civilian employment receives a pension or compensa- 
tion from the Veterans Administration, may, after the termination of his civilian 
employment, waive receipt of such pension or compensation and again receive 
retired pay from the Army or Air Force, the right to retired pay not having been 
terminated but merely suspended during the period of civilian employment. 


A retired nonregular officer or enlisted man of the Army or Air Force who 
accepts civilian employment in the Federal Government with compensation at 
a rate less than $3,000 per annum, but.whose combined compensation and re- 
tired pay exceeds $3,000 per annum, and who waives the reduced amount of 
retired pay during the period of civilian employment in order to receive a pension 
or compensation from the Veterans Administration, may, upon termination of 
his civilian employment, waive receipt of such pension or compensation and 
again receive retired pay from the Army or Air Force. 


Retired pay of nonregular personnel of the Army and Air Force is not considered 
a benefit within the contemplation of the act of August 12, 1935, as amended, 
which prohibits the collection by set-off or otherwise of any amounts found to 
be due the Government out of any benefits payable pursuant to any law admin- 
istered by the Veterans Administration, and therefore, as a general rule, retired 
pay of such personnel would not be subject to administrative set-off without the 
debtor’s consent, except to the extent that the set-off might be accomplished un- 
der the provisions of the act of May 26, 1936, as amended by the act of August 3, 
1950. 


Assistant Comptroller General Yates to the Secretary of Defense, 
January 2, 1951; 


Reference is made to your predecessor’s letter of July 24, 1950, 
stating that in accordance with Executive Order 10122, dated April 
14, 1950, the Department of the Army now is responsible for the pay- 
ment of disability retired pay to both regular and nonregular officers 
and enlisted men who are retired from the Army and Air Force under 
the provisions of the Career Compensation Act of 1949, Public Law 
351, approved October 12, 1949, 63 Stat. 802, and to certain nonregular 
officers and enlisted men previously paid by the Veterans Administra- 
tion. In that connection reference is made to the act of May 27, 1944, 
58 Stat. 230, which allows officers and enlisted men of the Regular 
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Army (and the Air Force) to waive all or a part of their retired pay 
in order to receive pensions or compensation from the Veterans Ad- 
ministration, and thereafter to waive receipt of such pensions or com- 
pensation for the purpose of again receiving retired pay. A decision 
is requested as to whether nonregular personnel retired from the Army 
and the Air Force for physical disability also may waive all or a part 
of their retired pay in order to receive pensions or compensation from 
the Veterans Administration, and thereafter waive receipt of such 
pensions or compensation for the purpose of again receiving retired 
pay. 

Section 11 of the act of October 17, 1940, 54 Stat. 1197, provides 
that— 

Notwithstanding any other provisions of law, except as provided in section 
19 of the World War Veterans’ Act, 1924, as amended, and in section 817 of the 
National Service Life Insurance Act of 1940, the decisions of the Administrator 
of Veterans’ Affairs on any question of law or fact concerning a claim for bene 
fits or payments under this or any other Act administered by the Veterans’ Ad- 
ministration shall be final and conclusive and no other official or any court of the 
United States shall have power or jurisdiction to review any such decisions. 

The payment of the pensions and compensation referred to is gov- 
erned by laws administered by the Veterans Administration and in 
connection with the question submitted attention is invited to Admin- 
istrator’s Decision, Veterans Administration No. 860, dated October 
5, 1950, wherein the same question was considered and it was held, 
inter alia, that nonregular members and former members of the Army 
and Air Force retired or granted retirement pay because of physical 
disability are entitled to the benefits of the act of May 27, 1944, supra. 
That decision, insofar as it relates to the right to receive pensions or 
other compensation under laws administered by the Veterans Ad- 
ministration is conclusive upon this Office. As to the right of such 
persons to later waive their pension or other compensation for the 
purpose of again receiving retired pay, you may be advised that under 
such circumstances there would be no objection to resuming the pay- 
ments of the amount of the retired pay previously waived. In that 
connection it may be noted that the Administrator’s decision was pred- 
icated to a large extent on the provisions of section 402 (i) of the 
Career Compensation Act of 1949, supra, 63 Stat. 816, and, hence, it 
would appear to be for application only on and after October 1, 1949. 
the effective date of that act. 

A decision also is requested as to whether the answer to the above 
question would apply equally to persons who are granted retired pay 
under the provisions of the act of June 29, 1948, 62 Stat. 1081. It is 
assumed that this refers to persons granted retired pay under the pro- 
visions of title III of the said act of June 29, 1948, 62 Stat. 1087, and, 
in that connection, you are advised that such question was considered 
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in decision of May 20, 1949, 28 Comp. Gen. 655, wherein it was pointed 
out (page 660) that in Administrator’s Decision, Veterans Adminis- 
tration, No. 800, dated December 22, 1948, it was held that— 

Retired pay authorized under title III, Public Law 810, 80th Congress 
[approved June 29, 1948], is not such pay as may be waived, under Public Law 
814, 78th Congress [approved May 27, 1944], for the purpose of receiving com- 
pensation or pension from the Veterans’ Administration. 

In view of such decision there is no occasion to consider the con- 
verse of the question, i. e., whether such persons may later waive their 
pensions or compensation in order to again receive their retired pay. 

In the event the answer to either of the above questions is in the 
negative, decision is requested as to whether or not a nonregular officer 
or enlisted man of the Army or Air Force who is retired under any 
provision of law, who thereafter accepts civilian employment with 
the Federal Government with compensation at the rate of $3,000, or 
more, per annum, being thereby precluded from drawing retired pay, 
and who during such civilian employment receives a pension or com- 
pensation from the Veterans Administration, may after the termi- 
nation of his civilian employment waive receipt of such pension or 
compensation and again receive retired pay from the Army or the Air 
Force. 

Since the right of such persons to their retired pay is not terminated 
but is merely suspended during the term of their civilian employment, 
there would appear to be no basis for denying them their right to re- 
tired pay after the termination of their civilian employment. Cf. 
12 Comp. Gen. 448. Accordingly, this question is answered in the 
affirmative. 

A further decision is requested as to whether the answer to the 
above question would apply to those cases where the compensation 
attached to the civilian position with the Federal Government is less 
than $3,000 per annum, but the combined compensation and retired 
pay exceeds $3,000 per annum, and the reduced amount of retired pay 
is waived by the person concerned during the period of his civilian 
employment in order to receive a pension or compensation from the 
Veterans Administration. This question also is answered in the 
affirmative, there being found no provision of law which would deny 
to such a person the right to receive his retired pay upon the termina- 
tion of his civilian employment. 

The next question is as to whether or not, in connection with the 
payment of nonregular retired personnel of the Army and of the 
Air Force after July 1, 1950, there may be set off against such pay- 
ments of retired pay any amounts found to be due the Government 
by reason of overpayments made to such individuals. With respect 
to such question, attention is called to section 5 of the act of October 
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17, 1940, 54 Stat. 1195, amending section 3 of the act of August 12, 
1935, 49 Stat. 609, which prohibits the collection by set-off or otherwise 
out of any benefits payable pursuant to any law administered by the 
Veterans Administration and relating to veterans, their estates, or 
their dependents, of any claim of the United States, or any agency 
thereof. 

If any doubt existed in the matter before, it would appear to be 
clear that since the issuance of Executive Order 10122, supra, the re- 
tired pay of the persons referred to could not be considered a benefit 
payable pursuant to any law administered by the Veterans Admin- 
istration. Hence, the said section 3 of the act of August 12, 1935, 
as amended, would have no application thereto. However, notwith- 
standing the fact that such law has no application, you are advised 
that as a general rule the retired pay in question would not be subject 
to set-off administratively, without the debtor’s consent, in view of the 
ruling in Baker v. McCarl, 24 F. 2d 897, except to the extent that such 
set-off might be accomplished under the provisions of the act of May 
26, 1936, 49 Stat. 1374, as amended by the act of August 3, 1950, Public 
Law 633. 


[B-99350] 


Appropriations—Bureau of Foreign and Domestic Com- 
merce—Reimbursement for Defense Production Obliga- 
gations Incurred Prior to Defense Production Appropriation 
The act of September 27, 1950, appropriating funds for the payment of obligations 
incurred pursuant to the Defense Production Act of 1950 contains no authority 
for the payment of expenses of defense production incurred prior to September 
27, 1950, or for the transfer of any funds for the purpose of reimbursing appro- 
priations for obligations and expenses so incurred, and therefore there is no 
legal basis for reimbursing the appropriation of the Bureau of Foreign and 
Domestic Commerce for expenses and vbligations otherwise properly incurred 


prior to September 27, 1950, in the performance of additional defense production 
functions imposed upon that Bureau by Executive order. 


Comptroller General Warren to Abraham Starr, Department of 
Commerce, January 2, 1951: 


Reference is made to your letter of November 8, 1950, file AS, 
requesting a decision as to whether you are authorized to certify for 
payment Bureau Voucher No. 1 2829, therewith submitted, on which 
it is proposed to reimburse the appropriation “Salaries and Expenses, 
Bureau of Foreign and Domestic Commerce, 1951,” from the appro- 
priation “Expenses, Defense Production, Executive Office of the 
President, 1951,” in the amount of $8,609.98 disbursed for purposes of 
defense production. 
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In your letter it is stated, in substance, that the said voucher covers 
expenses incurred during the period from September 8 to September 
27, 1950, which dates are the dates of approval of the Defense Produc- 
tion Act of 1950 (Public Law 774) and the Supplemental Appropria- 
tion Act, 1951 (Public Law 843), respectively; that, by Executive 
Order No. 10161 dated September 9, 1950, certain functions were 
delegated to the Department of Commerce pursuant to the said 
Defense Production Act of 1950 but that, since no appropriations to 
carry out the purposes of the said act had been made at that time, and 
due to the emergency nature of the defense production plans, the 
Bureau of the Budget informally approved a special allotment (225) 
under the above-mentioned appropriation “Salaries and Expenses, 
Bureau of Foreign and Domestic Commerce, 1951,” for the purpose of 
“temporarily charging transactions incident to defense production, 
pending the availability of funds.” 

The appropriation for expenses of defense production is, in part, 
as follows: 

For expenses necessary to enable the President to carry out the provisions of 
the Defense Production Act of 1950 (Public Law 774, approved September 8, 
1950 * * * $30,000,000 

The law (Public 843, 64 Stat. 1054) making the said appropriation 
contains no provision that funds appropriated therein will be available 
for the payment of obligations incurred during the period September 
8, 1950, the date on which the Defense Production Act of 1950 (Public 
Law 774, 64 Stat. 798) was approved, to September 27, 1950, the date 
of the approval of Public Law 843. Moreover, the said appropriation 
act does not authorize the transfer of any funds appropriated thereby 
for the purpose of reimbursing appropriations charged with obliga- 
tions and expenses incurred prior to September 27, 1950. Conse- 
quently, and as the appropriation “Salaries and Expenses, Bureau of 
Foreign and Domestic Commerce” was available for and properly 
charged with obligations incurred in the performance of the addi- 
tional functions imposed upon the Department of Commerce by Execu- 
tive Order No. 10161 (see 15 Comp. Gen. 167), there is no legal basis 
for the proposed transfer of funds. 

Accordingly, the voucher transmitted with your letter may not be 
certified for payment and said voucher will be retained in the files of 
this Office. 
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[B-96992] 


Quarters—Basic Allowance—Dependent Parents—Reserve 
Officers Ordered to Active Duty Training 


A Reserve member of the uniformed services who is ordered to active duty 
training for a period not in excess of four months at a service school where 
public quarters are not available for dependents does not have a permanent 
military duty station while on such duty and could not be expected to maintain 
a household for himself and his dependent parent at the service school in addition 
to his permanent residence where dependent usually resides, and therefore the 
member may be paid the basic allowance for quarters on account of a dependent 


parent who otherwise meets the dependency requirements of the Career Compen- 
sation Act of 1949. 


Assistant Comptroller General Yates to the Secretary of Defense. 
January 3, 1951: 


Reference is made to your predecessor’s letter of July 20, 1950, for- 
warding a letter dated January 5, 1950, with enclosures, from Major 
R. E. Zumwalt, F. D., with the request that an advance decision be 
rendered on the question presented in said letter as to whether or not 
payment of basic allowance for quarters on account of dependent par- 
ents may be made under the provisions of the Career Compensation Act 
of 1949, approved October 12, 1949, 63 Stat. 802, to reserve officers 
ordered to active duty training for short periods, not in excess of four 
months, at service schools. 

There was submitted with Major Zumwalt’s letter the dependency 
certificate of Fred J. Swihart, captain, CMP-Res., executed Novem- 
ber 30, 1949, by the officer and his mother, showing that the officer 
maintained a rented apartment, consisting of three rooms, located at 
141 South 12th Street, Lincoln, Nebraska, his permanent address; 
that his mother actually resided in said quarters as a member of his 
household ; and that he has been the sole support of his mother since 
the death of his father in 1937. Also, there was submitted a copy 
of letter orders issued by Headquarters, Fifth Army, Chicago 15, Illi- 
nois, dated September 26, 1949, subject: Orders for active duty train- 
ing, by which Captain Swihart was, with his consent, ordered to 
active duty training effective on November 1, 1949, with station at 
Camp Gordon, Georgia ; directed to proceed from his home on Novem- 
ber 1, 1949, and report to the Commanding Officer of the Military 
Police School, Associate Advanced Course, Class No. 7, on Novem- 
ber 2, 1949, for active duty training; and advised that, unless sooner 
relieved by competent authority, he was to return to his home from 
such active duty station at Camp Gordon, Georgia, so as to arrive 
home on February 20, 1950, and on that date revert to inactive duty 
status. The said orders recited that travel of dependents and ship- 
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ment of household goods were not authorized and that public quarters 
would not be available for dependents. 

It appears that Captain Swihart’s dependency certificate is intended 
to support his claim for basic allowance for quarters on account of 
his dependent mother for the month of November 1949 and that the 
officer will claim such allowance for the balance of the period of the 
active duty training performed under his orders of September 26, 
1949, supra. 

Section 102 (g) of the Career Compensation Act of 1949, 63 Stat. 
804, defines the term “dependent” for the purposes of the act, as in- 
cluding inter alia: 

* * * the father or mother of such member, provided he or she is in fact 
dependent on such member for over half of his or her support and actually re- 
sides in the household of said member * * 

Since the date of your submission in this case, the above-quoted 
provision has been amended and the residence requirement therein 
has been suspended, as to most cases, by Public Law 771, approved 
September 8, 1950, 64 Stat. 794. However, the said amendatory act 
is effective from and after August 1, 1950, and has no application in 
Captain Swihart’s case and in other similar cases involving active duty 
training completed prior to such effective date. 

While it was held in decision of December 19, 1949, B-90278 (29 
Comp. Gen. 280), respecting the above-quoted provision, that “the 
statutory object apparently is only to provide a member with an al- 
lowance where necessary to obtain quarters for himself and his de- 
pendent parent at, or convenient to, his permanent station in cases 
where the Government is unable to furnish him with family quarters 
at such station,” such decision was rendered with reference to person- 
nel on the active lists or on extended active duty, that is, personnel 
who actually have permanent military stations and, hence, would 
live and have their households at or convenient to such stations. That 
decision need not be considered as precluding payment of the in- 
creased (dependency) quarters allowance to a member of the uni- 
formed services who is ordered from his home to active duty training 
for a period of not more than four months’ duration, who obviously 
has no permanent military duty station while on such duty and who 
could not reasonably be expected to maintain a household for himself 
and his dependent parent at any place other than the place where he 
makes his permanent residence and normally and usually resides with 
his dependent parent. If the said decision were to be applied in its 
strictest connotation in such cases involving only active duty training, 
the member, even though having a parent dependent chiefly on him for 
support and residing with him in his household, could not under any 
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circumstances qualify for increased quarters allowance on account of a 
dependent parent, incident to such duty, since he would not have a 
permanent military or naval station at which to maintain a household. 
Viewing the terms of section 102 (g) literally, however, it would seem 
that Captain Swihart’s case met those terms, incident to the period of 
his active duty training, in that his mother was dependent on him for 
over half of her support and actually resided in his household. In 
the circumstances, while there may be some cause for doubt with re- 
spect to cases of this kind as to the true intent of the Congress in en- 
acting the above-quoted provision of the Career Compensation Act of 
1949 (see legislative history quoted in 29 Comp. Gen. 280, supra), 
it is believed that the matter will best be resolved by following the 
literal meaning of the said provision in applying it to such cases. 
See paragraph 5), AR 35-3420, dated November 5, 1948, and compare 
4 Comp. Gen. 571; id. 661, id. 784; 20 id. 482; B-94402, May 5, 1950 
(29 Comp. Gen. 441). 

Accordingly, Captain Swihart may be credited for the period No- 
vember 1 to 30, 1949, and thereafter—not exceeding the ordered period 
of his active duty training—with basic allowance for quarters as an 
officer with a dependent mother on the basis of his dependency certifi- 
cate covering the month of November 1949 and on the basis of subse- 
quent dependency certificates, if such subsequent certificates show no 
material change in the dependency status and residence situation of 
his mother. And in similar cases involving short periods of active 
duty training, not in excess of four months, at service schools where 
public quarters were not available for dependents, no objection will 
be made to credits of increased basic allowance for quarters on ac- 
count of dependent parent if the parent is shown to have been in fact 
dependent on the member for chief support and to have resided in the 
member’s house or apartment where he maintained his permanent 
residence, that is, his household. 

Captain Swihart’s dependency certificate for November 1949, and 
copy of his orders dated September 26, 1949, are returned herewith. 


[B-98600] 


Pay—Retired—Members of Reserve Components of Armed 
Forces—Army and Air Force Vitalization and Retirement 
Equalization Act of 1948 


A member of the National Guard retired under the provisions of title III of 
the act of June 29, 1948, which grants to certain members and former members 
of the reserve components of the armed forces retired pay based on the active- 





| 
| 
| 
| 





| 





Comp.Gen.) DECISIONS OF THE COMPTROLLER GENERAL 263 


duty pay of the highest grade satisfactorily held by them, is entitled to have his 
retired pay computed on the active-duty pay of the highest grade satisfactorily 
held during his entire period of service, even though that grade was held in a 
service different from that of which he was a member at the time of retirement. 
Assistant Comptroller General Yates to the Secretary of the Army, 
January 3, 1951: 


Reference is made to your letter of October 4, 1950, wherein you 
request a decision as to the proper grade on which to base the retired 
pay of Henry C. Swain under the provisions of title III of the act of 
June 29, 1948, 62 Stat. 1084, which grants to certain members and 
former members of the reserve components of the armed forces retired 
pay based on the active-duty pay of the highest grade satisfactorily 
held by them. 

It appears that Mr. Swain enlisted in the New York National Guard 
on April 25, 1916, was mustered into the Federal service on June 26, 
1916, mustered out of the Federal service on October 6, 1916, and was 
honorably discharged from the New York National Guard on March 
20,1917. He enlisted in the Navy on March 24, 1917, and was honor- 
ably discharged on July 27, 1920. During that period he held the 
grade of chief yeoman which grade is comparable to that of a master 
sergeant, pay grade E-7, in the United States Army. You state that 
the Chief of Naval Personnel has furnished a statement that his naval 
service during the above period was satisfactory. He again enlisted 
in the New York National Guard on October 8, 1920, and served con- 
tinuously until October 7, 1940, on which date he was honorably dis- 
charged in the grade of private, first class (now private, pay grade 
E-2). He held the grade of sergeant (now corporal, pay grade E-4) 
in the New York National Guard from January 1, 1926, until May 19, 
1928. On March 20, 1950, letter orders were issued retiring Mr. Swain 
in the grade of corporal (pay grade E-4), effective March 31, 1950, 
under the provisions of title IIT of the act of June 29, 1948, supra. 

The grade of chief yeoman held by Mr. Swain in the Navy is, of 
course, a higher grade than the grade of corporal in the Army, and 
your doubt as to whether he is entitled to have his retired pay based 
on the pay of the grade of chief yeoman arises because he held such 
grade in a service different from the service in which he was serving 
at the time he was granted retired pay. 

In your letter you refer to decision of May 3, 1950, B-92313, 29 
Comp. Gen. 437, wherein it was held, inter alia, that a retired member 
of the Coast Guard who satisfactorily held a higher rani, grade, or 
rating in another branch of the uniformed services is not entitled 
under the provisions of section 511 of the Career Compensation Act 
of 1949, Public Law 351, approved October 12, 1949, 63 Stat. 829, while 
on the retired list of the Coast Guard, to have his retired pay com- 
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puted on the active-duty pay of such higher rank, grade, or rating. 
The conclusion there reached was based on the particular statutory 
provisions involved in that case and the considerations which led 
to such conclusion do not appear to be present here. 

Section 302 of the said title ITI of the act of June 29, 1948, 62 Stat. 
1087, expressly recognizes that the twenty or more years of satisfac- 
tory Federal service necessary to qualify for retired pay thereunder 
might be composed of combined service in the Army, Navy, Air Force, 
Marine Corps, Coast Guard, and their respective reserve components, 
the only requirement being that the last eight years of qualifying 
service must have been service as a member of a reserve component. 
And, even those last eight years of qualifying service may be a combi- 
nation of service in the various reserve components. 28 Comp. Gen. 
655, 658, answer to the third question. With those facts in mind any 
doubt there might be in the matter is resolved by the fact that section 
803 of the act, 62 Stat. 1088, provides that any person granted retired 
pay thereunder shall receive such pay based on the active-duty pay he 
would receive if serving, at the time he is granted such pay, on active 
duty in the highest grade satisfactorily held by him “during his entire 
period of service.” Under the circumstances, the conclusion is re- 
quired that Mr. Swain is entitled to have his retired pay based on the 
active-duty pay of a chief yeoman in the Navy. You are advised 
accordingly. 


[B-99875] 


Contracts—Repairs and Improvements of Public Build- 
ings—Liability for Damages Prior to Completion 


Where a provision in a contract for the repair and rehabilitation of an existing 
building makes the contractor responsible for the protection of the work until 
final acceptance and delivery of the building “complete and undamaged,” the 
contractor may not be relieved of the responsibility for replacing thermopane 
glass which he reinstalled and which developed cracks during the progress of the 
work, even though it may be a common trade practice to make no warranty on the 
life of such glass after it is reset. 


Comptroller General Warren to the Secretary of the Air Force, 
January 3, 1951: 


There has been considered letter dated December 1, 1950, with en- 
closures, from the Director of Material, Headquarters, Long Range 
Proving Ground Division, United States Air Force, Cocoa, Florida, 
requesting a decision as to whether the firm of Carl W. Hopps & 
Associates should be required to restore certain thermopane units 
reinstalled in the control tower of building No. 800, Joint Long Range 
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Proving Ground Base, Cocoa, Florida, under contract No. AF 
08(169)-54, dated May 19, 1950, covering the repair and rehabilita- 
tion of said building. 

It is reported that the contract in the amount of $14,760 was exe- 
cuted on a standard form of contract which includes articles 10 and 
16 (c) relative to the responsibility of the contractor for the pro- 
tection of the work until final acceptance and the delivery thereof 
“complete and undamaged.” It is further reported that some of the 
thermopane units reinstalled by the contractor developed cracks ap- 
proximately 30 days after reinstallation, and that, without considera- 
tion of the possible replacement of said units, the contract is approxi- 
mately 98 percent complete. 

In a letter dated October 23, 1950, to the contracting officer, the 
contractor contended that it should be assigned no responsibility or 
accountability for the damaged work, it being stated that thermopane 
glass is unusually susceptible to breakage as each pane absorbs dif- 
ferent heat rations which causes expansions; that there is no practical 
way to predetermine the inherent stress in a piece of glass by observa- 
tion; and that this has led to the common practice in the trade to 
make no warranty on the life of glass after it is reset. A letter dated 
October 20, 1950, from the Pittsburg Products Agency, Orlando, 
Florida, substantiates the contractor’s statements in the matter and 
further suggests that the breakage here involved may have been due 
to structural changes in the building. 

Since the contract is for repairs of an existing building and since 
there is here involved a standard trade practice with respect to the 
resetting of glass, the question is raised in the request for decision 
as to whether the rule adopted in 16 Comp. Gen. 975 may be applied. 
That decision held, quoting from the syllabus: 

Where by contract provision a contractor is made responsible for the proper 
protection of the work until completion and final acceptance, and the delivery 
of the building at that time “complete and undamaged,” the fact that damage 
to the building resulted from an “unprecedented” flood does not absolve the 
contractor from the responsibility for restoration and delivery of the building 
as contemplated by the contract, the building, although substantially completed 
and occupied, properly not having been accepted by the United States at the 
time of the flood. 

It is well settled that one who contracts to construct a finished 
structure for a fixed price payable on completion must bear the risk 
of accidental damage to or total destruction of the building during 
the progress of the work. However, in the case of repair work to be 
done on an existing structure, the general rule in this country is that 
the agreement for the work is upon the implied condition that the 
building shall remain in existence and that its damage or destruction 
without fault of either party entitles the contractor to recover the 
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reasonable value of the part performance already effected. See 28 
Comp. Gen. 540; 29 id. 336. That rule would appear to have no 
application to the facts of the present case since the building is still 
in existence and there has been presented no evidence to show that 
it sustained any damage whatever during the progress of the repair 
work. Nor is it considered that any trade practice may be resorted 
to for the purpose of relieving the contractor from its responsibility, 
upon completion of the contract, to deliver the work “complete and 
undamaged,” as specifically required by the provisions of article 10 
of the contract. Brawley v. United States, 96 U. S. 168, 173, 174; 
Simpson v. United States, 172 U.S. 372, 379. 

It is a fundamental rule that valid contracts are to be enforced 
and performed as written, and the fact that unforeseen difficulties 
are encountered which render performance more burdensome or less 
profitable than contemplated, or even occasion a pecuniary loss, will 
neither excuse a party from the performance of an absolute under- 
taking to do a thing that is possible and lawful, nor entitle him to 
additional compensation, unless otherwise specifically provided in 
the contract. Columbus Railway, Power and Light Company v. 
Columbus, 249 U. S. 399; Blauner Construction Company v. United 
States, 94 C. Cls. 503; Penn Bridge Company v. United States, 59 
C. Cls. 892. 

Accordingly, it is the view of this Office that the contractor should 
be required to replace the damaged thermopane glass panels. 


[B-45101] 


Claims—Aiding or Assisting in Prosecution—Solicitation 
of Invoices and Supporting Documents 


Actions by Government officers and employees to secure invoices and supporting 
documnets from vendors and contractors in order that prompt payment be made 
of current legitimate claims for services and supplies furnished the Government 
pursuant to proper procurement methods may be regarded as aid or assistance 
given in discharge of official duties so as to exempt such officers and employees 
from criminal penalties prescribed by 18 U. 8. Code 283 for Government officers 
and employees who aid or assist in the prosecution of claims against the United 
States. 


Comptroller General Warren to the Secretary of the Army, January 


4, 1951: 


By Office letter of September 20, 1949, B-45101, there was brought 
to the attention of the then Secretary of the Army the possibility that 
the application of the procedures set forth in Chapter 4 of War De- 
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partment Technical Manual 14-504, dated December 1, 1943, as 
changed March 9, 1945, might result in the inviting of claims against 
the United States in apparent contravention of the provisions of 18 
U.S. C. 283, which prescribe certain criminal penalties in the case of 
Government officers and employees who aid or assist in the prosecution 
of claims against the United States. Under the procedures referred 
to, disbursing officers and procurement officers are authorized to make 
requests of vendors and contractors to submit invoices not previously 
submitted for supplies or services furnished the Government. Under 
date of June 7, 1950, in reply to the letter of September 20, 1949, 
you pointed out that the reported procedures are based upon an 
opinion of the Judge Advocate General of the Army to the effect 
that such practice is not in violation of the spirit or the letter of 
18 U.S. C, 283 (then 18 U.S. C. 198) which, by its language, excludes 
from its operation any practice followed in the proper conduct of 
official duties. 

The pertinent provisions of said section as now constituted are as 
follows: 

Whoever, being an officer or employee of the United States or any department 
or agency thereof, or of the Senate or House of Representatives, acts as an agent 
or attorney for prosecuting any claim against the United States, or aids or assists 
in the prosecution or support of any such claim otherwise than in the proper 
discharge of his official duties, or receives any gratuity, or any share of or interest 
in any such claim in consideration of assistance in the prosecution of such claim, 
shall be fined not more than $10,000 or imprisoned not more than one year, or both. 

While this Office is without jurisdiction to determine authorita- 
tively whether or not the penal provisions of a statute have been 
violated (20 Comp. Gen. 488), it has always considered it to be its 
duty to report apparent vioiations to the head of the agency concerned, 
and, in some cases, to the Attorney General for appropriate action. 

In the case of the provisions here involved, 18 U. S. C. 283, the spe- 
cific terms of the statute exempt Government officers or employees 
from penal liability in cases where the aid or assistance given repre- 
sents a discharge of proper official duties. It would appear that rea- 
sonable steps looking to the prompt payment of current legitimate 
claims for services and supplies furnished the Government pursuant 
to proper procurement methods—which payment is possible only if 
invoices and supporting papers relating to open accounts of vendors 
and contractors are timely submitted—clearly would be within the 
scope of proper official duties. 

Accordingly, you are advised that this Office will not question 
actions by Government officers and employees in seeking the submis- 
sion of invoices and supporting papers so that timely payment may 
be made of open accounts where there is no question of the Govern- 
ment’s liability nor dispute as to the facts, as distinguished from 
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unliquidated and disputed accounts. However, appropriate action 
necessarily will continue to be taken by this Office in those instances 
where the action of the officer or employee involved appears to go 
beyond a proper concept of the discharge of official duties. 


[B-99892] 


Liens—Certificates of Release—General Accounting Office 
Authority 


A certificate of release of liens of the United States upon any real or personal 
property may be issued by the Comptroller General under 28 U. S. Code 2410 (d) 
only where the applicant has a lien upon the property duly recorded and a junior 
lien in favor of the United States attaches to such property, and therefore relief 
may not be granted an applicant who is the owner of the property rather than 
the holder of a senior lien thereon. 


Comptroller General Warren to the Housing Expediter, January 


4, 1951: 


Reference is made to your letter of December 4, 1950 (your file 
GC-4), concerning the request apparently submitted on behalf of 
Louis Jonyer for a certificate of release of the Government’s junior lien 
on certain land owned by him known as 2036 North Gratz Street, 
Philadelphia, Pennsylvania. The request for a release was made pur- 
suant to the provisions of section 2410 (d), title 28, U. S. C., as follows: 

Whenever any person has a lien upon any real or personal property, duly 
recorded in the jurisdiction in which the property is located, and a junior lien, 
other than a tax lien, in favor of the United States attaches to such property, 
such person may make a written request to the officer charged with the admin- 
istration of the laws in respect of which the lien of the United States arises, to 
have the same extinguished. If after appropriate investigation, it appears to 
such officer that the proceeds from the sale of the property would be insufficient to 
wholly or partly satisfy the lien of the United States, or that the claim of the 
United States has been satisfied or by lapse of time or otherwise has become 
unenforceable, such officer shall so report to the Comptroller General who may 
issue a certificate releasing the property from such lien. 

From the facts as reported in your letter and the enclosure trans- 
mitted by letter of December 6, 1950, from your General Counsel, it 
appears that a Government lien in the amount of $1,162 attached to 
the above referred to property and certain other property owned by 
Mr. Jonyer located at 1711 North 13th Street, Philadelphia, as the re- 
sult of a certain judgment entered against the owner of said property, 
on May 5, 1950, by the United States District Court for the Eastern 
District of Pennsylvania in Civil Action No. 10756. You state that 
an agreement to sell the Gratz Street property for $3,800 was entered 
into by Mr. Jonyer subject to securing releases of all outstanding liens 
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against same; that the proceeds from the sale will be used to pay the 
expenses of sale, local taxes, and water rent; that $2,006 of such pro- 
ceeds will be paid to Leo Coleman, holder of a first mortgage, which 
mortgage, the record shows, was recorded on July 30, 1948; that the 
balance of $958.88 will be paid to the Collector of Internal Revenue on 
account of Federal tax liens in the amounts of $6,245.14 and $1,547.38 
entered of record on November 28, 1947, and July 30, 1948, respec- 
tively; and that Mr. Jonyer will not receive any of the proceeds from — 
the sale of the Gratz Street property. 

The record shows further that, by letter of October 31, 1950, the firm 
of Ginsberg & Ginsburg, apparently acting on behalf of Mr. Jonyer, 
requested the Housing Expediter to release the Government’s lien 
which attached to the Gratz Street property as a result of the above 
referred to judgment of May 5, 1950. It was stated in said letter of 
October 31, 1950, that on August 31, 1950, final settlement under the 
sale agreement referred to above was arranged; that the distribution 
of the purchase price, including a payment of $2,006 to the mortgagee, 
was made as set forth therein; and that there is no more equity in the 
property insofar as Mr. Jonyer is concerned. The record indicates 
that, at the same time the request for release was filed on behalf of 
Mr. Jonyer, the Collector of Internal Revenue at Philadelphia re- 
ceived an application filed by Paul Ginsburg for discharge of the 
above referred to Federal tax liens entered against the property of 
Mr. Jonyer. In that connection, it is stated in letter of October 31, 
1950, from the office of Collector of Internal Revenue at Philadelphia 
that, under the terms of the application, the net proceeds from the sale 
of the Gratz Street property, or $958.88, would be turned over to the 
Government in partial satisfaction of Mr. Jonyer’s Federal tax lia- 
bility upon release of the Gratz Street property from the Federal 
tax liens; that it is the intention of that office to approve the applica- 
tion and release of the Gratz Street property from the Federal tax 
liens upon receipt of payment of the net proceeds from the sale; that 
the Federal tax liens will remain in force and effect upon all other 
property of Mr. Jonyer, including the premises at 1711 North 13th 
Street valued at $7,000; and that it is understood that the settlement 
for the Gratz Street property cannot be closed because of the above 
referred to judgment against Mr. Jonyer entered of record on May 5, 
1950. In conclusion, it was pointed out in said letter that the latter 
judgment is subsequent in point of time to the notice of the Federal 
tax lien and the mortgage, the total amounts of which are considerably 
in excess of the value of the Gratz Street property, and, as indicated 
in your letter, it was urged that the Office of the Housing Expediter 
take the necessary steps to remove the objections on the title certificate 
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by releasing the Gratz Street property from the lien of judgment 
entered of record on May 5, 1950. 

This office has no authority to issue a certificate of release of liens 
of the United States under the above-quoted statutory provision except 
upon the conditions expressly stipulated therein. See 17 Comp. Gen. 
180. The conditions expressly stipulated in the statute are, inter alia, 
that the applicant shall have “a lien” upon the property, duly recorded, 
and that “a junior lien * * * in favor of the United States 
attaches to such property.” In the present instance, insofar as con- 
cerns the application filed with your office by the firm of Ginsberg 
& Ginsburg on behalf of Mr. Jonyer, such application does not meet 
the requirements of the statute since the principal was the owner 
of the property rather than the holder of a senior lien thereon. For 
such reason the request made in your letter must be denied on the 
present record. 

The enclosures transmitted with the letter of December 6, 1950, are 
returned herewith. 


[B-84138] 


Contracts—Renegotiation—Assignee’s Liability Under As- 
signment of Claims Act of 1940 


Holding by the Comptroller General in deci.ion B-84138, May 17, 1949, that a 
price revision article of a contract providing for retention or repayment of any 
amounts by which the contract price is found to exceed a fair and reasonable 
price is enforceable against an assignee under the Assignment of Claims Act 
of 1940, should not be regarded as applicable to renegotiation cases. as the 
question of the Government's right to recover from an assignee amounts paid 
under a contract because of a subsequent determination in renegotiation proceed- 
ings that the contractor assignor had earned excessive profits under his re- 


negotiable Government contract has not been the subject of a decision by the 
Comptroller General. 


Letter of Comptroller General Warren, January 8, 1951: 


Reference is made to your letter of November 22, 1950, requesting 
reconsideration and modification of a decision of this Office, B-84138, 
dated May 17, 1949. 

As you may be aware, authoritative decisions may be rendered by 
this Office only to claimants, to disbursing and certifying officers on 


questions arising in connection with contemplated payments from 


appropriated funds, or to the heads of executive departments or agen- 
cies. The decision of May 17, 1949, which was in response to a request 
from the Acting Secretary of the Army, may not, therefore, be 
modified upon the basis of your letter. However, since it appears 
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that some misunderstanding as to the scope of that decision may have 
arisen, it, seems desirable to comment briefly upon the holding therein 
in connection with the points raised in your letter and accompanying 
memorandum brief. 

The decision of May 17, 1949, was restricted to the factual situation 
there presented, namely, the right of the Government to refuse to pay 
or to recover from an assignee sums determined to be in excess of 
a fair and reasonable price pursuant to a price revision article in the 
assigned contract by the terms of which the contractor specifically had 
agreed to such retention or repayment. While you state in your 
letter of November 22, 1950, that you construe price revision and 
renegotiation similarly, it may be stated that the decision of May 17, 
1949, did not purport to apply to situations involving renegotiation 
debts. The question as to the Government’s right to recover from 
an assignee amounts paid under a contract because of a subsequent 
determination in renegotiation proceedings that the contractor as- 
signor had earned excessive profits under his renegotiable Government 
contracts has not been the subject of a decision by this Office. In 
view of the differences between that question and the question con- 
sidered in the decision B-84138, supra, the holding in that decision 
should not be regarded as clearly applicable to renegotiation cases. 

A further misapprehension as to the basis for the decision of May 
17, 1949, is indicated by the statement in your letter that the decision 
is based on the “somewhat untried” legal concept that a bank, in tak- 
ing an assignment of moneys due under a Government contract can 
succeed only to the rights of the contractor, “and is on notice that the 
contractor has obligated himself contingently at some future date for 
some indeterminable sums of money.” I assume that the above state- 
ment was not intended to question the validity of the basic legal prin- 
ciple that an assignee can acquire no greater rights to assigned moneys 
than his assignor had, but was directed against the applicability of 
that principle to the factual situation involved in the decision. On 
that assumption, it may be pointed out that an assignee bank could 
hardly be held not to be on notice of the provisions of a contract under 
which it accepts an assignment where, as under the Assignment of 
Claims Act of 1940, 54 Stat. 1029, its rights are restricted to moneys 
due under that very contract. It may also be pointed out that the 
price revision article under consideration in the decision of May 17, 
1949, created more than a mere general contingent obligation on the 
part of the contractor to pay “some indeterminable sums of money,” 
unrelated to moneys due under the contract. It was an essential modi- 
fication of the contract price itself, analogous to a provision whereby 
the contractor agrees to reduce a stipulated fixed price retroactively 
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in the event his total contract costs are determined upon final audit to 
be less than a certain percentage of the amounts he has received. 

Moneys paid under such a contract are not necessarily “moneys due” 
under the contract until after a final cost audit has been made, and 
are known both by the contractor and his assignee to be in the nature 
of contingent payments to which no absolute right of retention at- 
taches. And it is this very knowledge on the part of the assignee ‘of 
the contingent nature of such payments which distinguishes such a 
factual situation from those present in the various cases cited in the 
memorandum brief accompanying your letter, in each of which the 
assignee had no knowledge or notice of any claim or defense, contin- 
gent or otherwise, which the obligor had with respect to the moneys 
paid. This principle is clearly stated in the excerpt from the Restate- 


ment of the Law of Restitution quoted in your memorandum brief as 
follows: 


An assignee of a non-negotiable chose in action, who having paid value there- 
for, has received payment from the obligor is under no duty to make restitution 
although the obligor had a defense thereto, if the transferee made no misrepre- 
sentation and did not have notice of the defense. [Italics supplied.] 

I appreciate the fact that the decision of May 17, 1949, may, to some 
extent, have affected the willingness of commercial banks to finance 
defense procurement, but under the law as it now stands, no other 
conclusion on the question there involved could have been reached. 
However, in view of the provisions of section 301 of the Defense Pro- 
duction Act of 1950, approved September 8, 1950, it would appear that 
the decision need not adversely affect the extension of credit for financ- 
ing defense production. Section 301 of the Defense Production Act 


of 1950, 64 Stat. 800, empowers the President to authorize defense 
procurement agencies: 

* * * to guarantee * * * any * * * financing institution * * * 
against loss of principal or interest on any loan * * * made * * * for 


the purpose of financing any contractor * * * in connection with the per- 
formance * * * ofanycontract * * * for the procurement of materials 


or the performance of services for the national defense. 

Financing institutions would appear to be adequately protected 
against the risk of loss on loans guaranteed under the above-quoted 
provision of law, regardless of their rights under assignments executed 
pursuant to the Assignment of Claims Act of 1940. 
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[B-98453] 


Leaves of Absence—Accrual—Temporary Closing of Ad- 
ministrative Office as Affecting Continuity of Temporary 
Employee’s Month of Service 


The placing of a temporary employee in a leave without pay status during a 
period he was prevented from working due to the temporary closing of an admin- 
istrative office, because of a reduction in the workload, does not break the con- 
tinuity of the employee’s month of service within the meaning of the Annual 
and Sick Leave Regulations so as to prevent the accrual of leave for such month 
of service. 


Comptroller General Warren to the Secretary of the Navy, January 
8, 1951: 


There has been considered your letter of September 27, 1950, re- 
questing a decision as to whether a temporary employee’s continuity 
of service, for purpose of accumulation of leave credit, is broken by 
his absence from duty in a nonpay status on a day which the com- 
manding officer of the activity had designated as a nonwork day but 
on which employees having annual leave to their credit were required 
to take 1 day’s annual leave. 

It appears that your question arises from the stating of two in- 
formal exceptions by representatives of the General Accounting 
Office, in on-site audit of civilian pay rolls at the Naval Air Station, 
Sen Diego, California, representing payments to Arthur E. Williams, 
resulting from a credit to him of 21% days’ annual leave for his first 
and only month of service, which exceptions have been cleared by 
collection from the payee of the amounts involved. 

Your letter states that Mr. Williams was given a temporary definite 
appointment, not to exceed three months, as carpenter, maximum $1.69 
per hour, at the Naval Auxiliary Air Station, Miramar, California, 
effective November 7, 1949; that he resigned at the close of business 
on December 9, 1949; was granted annual leave for December 9, and 
was paid lump-sum leave pay for 114 days upon termination of his 
services, as it was considered that he had completed a full calendar 
month in a pay status as required for crediting 214 days’ leave; and 


‘that during the month he had been in a nonpay status on 3 days, 


November 11, Armistice Day, November 24, Thanksgiving Day, and 
November 25, but that it was believed that the continuity of his serv- 
ice had not been broken because the first two days were legal holidays 
and the third had been designated by the commanding officer as a 
“nonwork day due to temporary reduction in workload.” 

Your letter states with respect to the order of the commanding 
officer : 
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Mr. Williams, through no fault of his own, was prevented from working or 
earning pay on 25 November 1949 by reason of the commanding officer’s order 
designating the day as a nonwork day. The commanding officer stated in his 
order that employees having annual leave to their credit would be placed in an 
annual-leave status. This was within his authority, as stated above, and was 
in the interests of the government and in accordance with Navy Department 
policy. The question is whether. by providing that other employees be charged 
one day’s leave. the order operated to prevent temporary employees (who would 
not be paid for the day in any event) from earning two and one-half days’ 
leave credit. Your decision on this point, for future guidance in like cases, 
would be appreciated. 


Bulletin No. 56-49, issued November 8, 1949, by the commanding 
officer, United States Naval Air Station, San Diego, California, desig- 
nating Friday, November 25, as a nonwork day because of temporary 
reduction in workload, states in part: 

All civilian employees with accrued annual leave will be placed on annual leave 
25 November, except those required to maintain 24 hour service. Employees 
without accrued annual leave will be placed on leave without pay on that date, 
except those employees who request to work and whose services can be utilized 
by the department. Such requests to work must be approved in advance by the 
department head concerned. 

It is not established whether the involved employee requested to 
work on November 25, 1949, but within the purview of the above- 
quoted order it is presumed that had such request been made his serv- 
ices could not have been utilized. 

The act approved March 14, 1936, 49 Stat. 1161, provides that tem- 
porary employees, except temporary employees engaged on construc- 
tion worked at hourly rates, “shall be entitled to two and one-half days 
leave for each month of service.” Section 30.101 (g) of the Annual 
and Sick Leave Regulations states: 

“Month of service” means a period in a pay status covering a full calendar 
month or beginning on any date of a calendar month and ending at the close of 
business of the preceding date in the next calendar month. 

Section 30.201 as revised December 18, 1948, provides for accrual of 
annual leave as follows: 

(d) Temporary employees, including temporary employees paid on a “when- 
actually-employed” basis, shall earn and be credited with annual leave of two 
and one-half days for each full continuous month of service. 

Section 30.203 provides that temporary employees shall not be granted 
leave until immediately prior to the end of the month in which it is 
earned. : 

It was stated in 19 Comp. Gen. 955, at pages 957, 958 (quoted in part 
in your letter), as follows: 

* * * Ifa statute or Executive order should close the departments for one 
or more days within the regular tour of duty of employees, such nonwork days 
lnay not be charged as annual or sick leave. Likewise, if the head of a depart- 
ment, under proper authority, should close the department or any unit thereof 
on a day or days within a regular tour of duty of employees, and should not re- 


quire employees to take annua! leave, the nonwork days established by such an 
administrative order would not be charged to leave. On the other hand, if the 
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head of the department or establishment exercises his statutory authority to re- 
quire all or any part of the employees under his jurisdiction to take annual ieave 
on a particular day or days which but for such action would be within the regular 
tour of duty of employees—as he would have a right to do under section 1 of the 
Annual Leave Act of March 14, 1936—such day or days would be the same as days 
of duty within the meaning of the leave laws and regulations (13 Comp. Gen. 
870; 17 id. 906), and would not be regarded as “nonwork days established by 
* * * administrative order” within the meaning of the leave act of March 2, 
1940, and the current leave regulations. 

The above decision construed the provisions of the annual leave 
regulations with respect to charging an employee with leave for ab- 
sences under the circumstances therein set forth but it did not decide 
the right of temporary employees to accrue annual leave. In 28 Comp. 
Gen. 185 it was held, quoting from the syllabus: 

The closing of an administrative office on local holidays when Federal work 
properly may not be performed, or because of weather conditions, thereby pre- 
venting an employee appointed on a “when actually employed” basis from per- 
forming services on such days, does not break the continuity of the employee's 
month of service within the meaning of sections 30.201 (b) and 30.301 (b) of the 
Annual and Sick Leave Regulations so as to preclude the accrual of leave for 
such month of service. 

While the above decision related to WAE employees it construed 
the same paragraphs of the leave regulations that relate to temporary 
employees and no reason is apparent why the same rules should not 
apply to temporary employees. Accordingly, where an office is closed 
by administrative action the fact that a temporary employee may be 
placed on leave without pay for such days will not be considered as 
breaking the continuity of service for that month so as to prevent the 


accruing of leave credits to such temporary employees. 


[B-99452] 


Taxes—State—Government Liability for Reimbursement 
Under Construction Contract 


A tax clause in a construction contract which provides for the reimbursement 
of taxes paid by the contractor “to the Federal Government, or any person,” refers 
to Federal taxes only, the words “any person” having reference only to persons 
acting for or on behalf of the Federal Government, and not to State or local of- 
ficials, therefore, the contractor may not be reimbursed an amount representing 
an Arizona State excise tax paid in connection with the contract work. 27 Comp. 
Gen. 767, distinguished. 


Comptroller General Warren to E. W. Duhame Construction Com- 
pany, January 8, 1951: 


Reference is made to a letter dated Cctober 16, 1950, from Stewart, 
Shaw & Murphey, requesting, in your behalf, review of that part of 
settlement dated September 28, 1950, which disallowed $3,618.78 of 
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the sum claimed, representing Arizona State excise tax paid by you 
in connection with contract No. W911-Eng-966, dated May 28, 1942, 
cevering the construction of buildings and structures at the Navajo 
Ordnance Depot, Flagstaff, Arizona. 

The record shows that by letter dated March 18, 1950, you filed 
claim in the Claims Division, General Accounting Office, in the 
amount of $9,906.54 representing an amount paid by you to the 
Azrizona State Tax Commission as gross proceeds tax under certain 
construction contracts with the Department of the Army. By settle- 
ment of September 28, 1950, there was allowed the contractor the sum 
of $6,152.85 ; the sums of $3,618.78 and $134.91 were disallowed. The 
sum here involved, $3,618.78, was disallowed for the reason that “the 
terms of the tax clause do not refer to State or local taxes and do 
not provide for reimbursing the contractor for any such taxes imposed 
after the date of award.” 

It is contended in the letter of October 16, 1950, that the broad 
language contained in the tax clause of contract No. W911-Eng-966, 
paragraph No. 1-39, is not limited to taxes imposed by the Federal 
Government, but includes a new tax imposed by any taxing authority 
and paid by the contractor to any person. Also, it is stated in the 
said letter that the tax clause here involved was the identical tax 
clause considered in 27 Comp. Gen. 767, by virtue of which, there was 
allowed the contractor there involved the amount of the tax applicable 
te the contract work and paid to the Arizona State Tax Commission as 
gross proceeds tax. 

Paragraph 1-39 of the contract here under consideration provides 
as follows: 

1-39. ADJUSTMENT OF CONTRACT PRICE BY REASON OF CHANGE 
IN FEDERAL TAXES: Unless otherwise indicated, the prices herein include 
any Federal tax or charge heretofore imposed which is applicable to the supplies 
or work covered hereby. If after the date of a written bid, the Federal Govern- 
ment shall impose, remove, or change any duty, saies, use or excise tax or any 
other tax or charge directly applicable to the supplies or work covered hereby 
or the materials used in the manufacture thereof or directly upon the importa- 
tion, production, processing, manufacture, construction or sale of such supplies, 
work, or materials, which tax or charge must be borne by the Contractor be- 
cause of a specific contractual obligation or by operation of law, or, in case 
of a decrease or elimination of a tax, zhere the Contractor is relieved to that 
extent, and if in case of an increase iu an existing tax or the imposition of a new 
tax the Contractor has paid such tax or caarge to the Federal Government, or 
any person, then the prices named herein will be increased or decreased ac- 
cordingly and any amount due to the Contractor as a result of such change will 
be charged to the Government and entered on vouchers (or invoices) as a sepa- 
rate item: Provided, however, that the Government reserves the right to issue 
to the contractor in lieu of such payment a tax exemption certificate acceptable 
to the Federal Government, and Provided further, that nothing contained herein 
shall be construed as requiring the Government to reimburse the contractor for 
any Federal income taxes, income surtaxes or excess profits taxes. 

It is quite apparent from a reading of the above-quoted paragraph 
that it has reference to Federal taxes only. There is no reference by 
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implication or otherwise to State or local taxes. Thus, there appears 
to be no merit in the contention that the said clause has reference to 
State or local taxes by the use of the words “has paid such tax or charge 
to the Federal Government, or any person.” [Italics supplied.] By 
a reading of the tax clause as a whole, it is clear that the words “any 
person” have reference to any person acting for or on behalf of the 
Federal Government and.have no reference whatsoever to State or 
local officials. It is a rule of contract construction that the intent and 
meaning of a contract are not to be determined by the consideration of 
an isolated section or provisions thereof, but that the contract is to be 
considered in its entirety and each provision is to be construed in its 
relation to other provisions and in the light of the general purposes 
intended to be accomplished by the contracting parties. 13 C. J. 525, 
17 C. J. S. 707, and cases cited therein. 

The tax clause here under consideration is readily distinguishable 
from the one considered and quoted in 27 Comp. Gen. 767, in that the 
tax clause there involved had reference to “Adjustment of Contract by 
reason of change in Federal, State or Local Taxes.” [Italics sup- 
plied.] As stated above, the tax clause here under consideration makes 
no mention of State or local taxes. 

Accordingly, the settlement of September 28, 1950, is sustained. 


[B-93064] 


Six Months’ Death Gratuity—Entitlement of Illegitimate 
Children 


The six months’ death gratuity statutes authorizing payments to dependent 
children of deceased servicemen should be viewed as including illegitimate 
children where the relationship is properly established, so that an illegitimate 
minor child who was acknowledged in writing by a Navy enlisted man, now 
deceased, as his child and designated as beneficiary to receive his six months’ 
death gratuity may be regarded as the child of the decedent under the act of 
June 4, 1920, as amended, which provides for death gratuity payments to bene- 
ficiaries of deceased members of the Navy. 


Decision by Assistant Comptroller General Yates, January 10, 1951: 


Reference is made to letters dated January 17 and April 13, 1950, 
regarding a claim for six months’ death gratuity by the legal guardian 
of the minor child of a deceased Navy enlisted man. 

The six months’ death gratuity payment in the case of deceased 
members of the Navy is governed by the act of June 4, 1920, 41 Stat. 
824, as amended, 34 U. S. C. 943, in material part, as follows: 
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Immediately upon official notification of the death from wounds or disease, 
not the result of his or her own misconduct, of any officer, enlisted man, or nurse 
on the active list of the Regular Navy or Regular Marine Corps, or on the retired 
list when on active duty, the Paymaster General of the Navy shall cause to be 
paid to the widow, and if there be no widow, to the child or children, and if 
there be no widow or child, to any other dependent relative of such officer, 
enlisted man, or nurse previously designated by him or her, an amount equal 
to six months’ pay at the rate received by such officer, enlisted man, or nurse 
at the date of his or herdeath. * * * 

It appears that the said minor child has been adopted by the above- 
mentioned legal guardian. It further appears that on May 5, 1945. 
the said enlisted man applied for family allowance on behalf of the 
said minor child, stating in such application that: “The child is my 
illegitimate child born 24 April 1945.” Also, it is reported by the 
Navy Department that on a beneficiary slip for the six months’ death 
gratuity, dated June 11, 1946, the decedent stated that he was not 
married and named this minor child as the beneficiary thereof. 

By settlement dated December 27, 1949, claimant was advised that 
it had been held consistently that the term “child” or “children” as 
used in the said act of June 4, 1920, as amended, included legitimate 
children only; that, accordingly, the said minor child might not be 
regarded as the child of the decedent for purposes of the six months’ 
death gratuity; and that payment on the claim in her behalf was 
not authorized. 

The above-quoted statute does not define the term “child” used 
therein and, based upon the common-law construction of the term 
“child” as used in wills and statutes of descent and distribution, deci- 
sions of the accounting officers have been to the effect that generally 
such term does not include illegitimate children. However, in deci- 
sion of July 30, 1942, B-25657, 22 Comp. Gen. 85, the laws authorizing 
the six months’ death gratuity payment were reviewed and, on the 
basis that such laws were intended primarily to provide benefits in the 
nature of free life insurance for the support of dependents of deceased 
servicemen, the term “dependent relative” as used therein was con- 
strued in the light of the law of insurance. Such view of the statutes 
was followed in decision of September 24, 1943, B-36497, 23 Comp. 
Gen. 216. Also, in decision of October 30, 1944, B-41550, 24 Comp. 
Gen. 320, it was held that the rule applied in the majority of cases 
concerning life insurance, that a relationship by affinity survives the 
ending of a marriage from which it arose where the close family ties 
of such relationship have continued in fact, is for application in the 
case of the six months’ death gratuity. In view of such changed con- 
cept of the character and intent of the six months’ death gratuity 
statutes, a reexamination of the term “child” as used therein is justi- 
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Initially, provision for the six months’ death gratuity in the case of 
naval personnel was made by the act of May 13, 1908, 35 Stat. 128 
and, as amended by the act of August 22, 1912, 37 Stat. 329, such 
statute read, so far as here material, substantially as does the said act 
of June 4, 1920, as amended. The act of May 13, 1908, as amended, 
was repealed by section 312 of the War Risk Insurance Act of October 
6, 1917, 40 Stat. 408, under which allotments, allowances, compensa- 
tion, and insurance were provided for military and naval personnel 
and their dependents during the World War commencing April 6, 
1917. Section 22 of the said War Risk Insurance Act, 40 Stat. 400, 
401, provided that the term “child” as used therein included for the 
purposes thereof: 

(d) An illegitimate child, but, as to the father, only, if acknowledged by instru- 

ment in writing signed by him, or if he has been judicially ordered or decreed 
to contribute to such child’s support, and if such child, if born after December 
thirty-first, nineteen hundred and seventeen, shall have been born in the United 
States, or in its insular possessions. 
A somewhat similar provision is contained in the World War Vet- 
erans’ Act of 1924 (section 3, 43 Stat. 607, as amended, 38 U.S. C. 424), 
presently providing pensions and insurance for veterans and their 
dependents; and section 602 of the National Service Life Insurance 
Act of 1940, 54 Stat. 1009, as amended, 38 U. S. C. 802 (g), provides 
that: 

The insurance shall be payable only to a widow, widower, child (including a 
stepchild or an illegitimate child if designated as beneficiary by the 
insured) * * *. 

Also, it recently has been held that “children” within the bene- 
ficiary clause of insurance policies means any child, including ille- 
gitimate children, whom the insured was required to support, 7’urner 
v. Metropolitan Life Insurance Co., 133 P. 2d 859, rehearing denied ; 
and that such is the case under a municipal charter provision for bene- 
fits to a child of a city employee who dies from injuries sustained in 
the performance of his duties, Ciarlo v. New York City Employees’ 
Retirement System, 61 N. Y. S. 2d 751. Cf. Stahl v. Grand Lodge, 
A. O.U. W.9858. W. 643. 

In addition to the express inclusion of certain illegitimate children 
within the term “child” as used in the said Federal insurance laws 
covering military personnel, an acknowledged illegitimate child is 
expressly included in the definition of child for purposes of the Fed- 
eral Longshoremen’s and Harbor Workers’ Compensation Act. See 
section 2 of the act of March 4, 1927, 44 Stat. 1424, as amended, 33 
U.S. C. 902 (14). And,'in the case of Middleton v. Luckenbach S. 8. 
Co., 70 F. 2d 326, the court held that the term “child” as used in section 
1 of the Federai Death Act, 41 Stat. 537, 46 U. S. C. 761—which act 
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authorizes recovery for wrongful death on the high seas—included 
both legitimate and illegitimate children. In arriving at its conclu- 
sion, the court pointed out that the word “child,” in its ordinary mean- 
ing, includes both legitimates and illegitimates and that, while in its 
legal meaning it refers to legitimate children, such legal meaning was 
derived from inheritance matters, whereas the Federal statute here 
involved contained no words of inheritance which required resort to 
local law to define their meaning. In the course of the decision it 
was stated (page 329) : 

There is no right of inheritance involved here. It is a statute that confers 
recovery upon dependents, not for the benefit of an estate, but for those who by 
our standards are legally or morally entitled to support * * * The purpose 
and object of the statute is to continue the support of dependents after a 
casualty. * * ® 
Such language aptly describes the six months’ death gratuity. 

In view of the foregoing and there having been no judicial inter- 
pretation of the gratuity statutes in this respect, I conclude that the 
six months’ death gratuity statutes should be viewed as including 
illegitimate children where such relationship is properly established. 
Prior decisions to the contrary will no longer be followed. 

The relationship of the minor child in this case being sufficiently 
established by the man’s written acknowledgment that she was his 
child and his designation of her as beneficiary to receive the payment 
here involved, a settlement for the amount of the six months’ death 
gratuity due will issue in due course in claimant’s favor, as her legal 
guardian. 


[B-97583] 


Leaves of Absence—Military—Pay Equivalent Payments— 
Discharge for Enlistment Purposes 


In view of the early discharge provisions of the act of August 22, 1912, applying 
to members of the Naval Reserve through the assimilating provisions in section 7 
of the Naval Reserve Act of 1938 and of the administrative policy of granting 
members of the Regular Navy and the Naval Reserve similar leave benefits, a 
naval reservist who was given an early discharge for the convenience of the 
Government and immediately reenlisted in the Naval Reserve may receive, 
under section 4 (c) of the Armed Forces Leave Act of 1946, as amended, a cash 
payment for unused leave, notwithstanding the prohibition in the 1946 act 
against a cash settlement for unused leave in cases where members are dis- 
charged for the purpose of entering into enlistments. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
January 10, 1951: 


Reference is made to your letter of August 15, 1950, with enclosures, 
requesting decision whether John Waring Jensen, U. S. Naval Reserve, 
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is entitled to be compensated for unused leave to his credit upon dis- 
charge from the Naval Reserve and immediate reenlistment therein 
under the circumstances set forth in your letter. 

It is stated that Mr. Jensen has served on active duty in the U. S. 
Naval Reserve since July 25, 1946, and that his four-year enlistment 
therein was to expire on May 10, 1950, but since he was scheduled for 
a training cruise beginning May 5, 1950, it was necessary to accomplish 
his discharge and reenlistment prior to sailing. Consequently, he was 
discharged from the Naval Reserve on May 3, 1950, for the “conveni- 
ence of the Government” and he reenlisted in the Naval Reserve May 
4, 1950. In view of the prohibition in section 4 (c) of the Armed 
Forces Leave Act of 1946, as added by section 1 of the act of August 
4, 1947, 61 Stat. 748, against cash settlement for unused leave in 
cases where a member is “discharged for the purpose of * * * 
entering into an enlistment in his respective branch of the armed 
forces,” you indicate that doubt has arisen as to whether cash settle- 
ment for unused leave is authorized to be made to a member of the 
Naval Reserve under the circumstances here involved. 

Ordinarily an enlisted member of the Regular Navy who is granted 
a discharge prior to the normal date of expiration of his enlist- 
ment with the understanding that he will immediately reenlist, and 
who does so reenlist, is considered as having been discharged for the 
purpose of entering into an enlistment in his respective branch of 
the armed forces. In that connection, the act of August 22, 1912, 
37 Stat. 331, 34 U. S. C. 195, provides that under such regulations as 
the Secretary of the Navy may prescribe, with the approval of the 
President, “any enlisted man” may be discharged at any time within 
three months before the expiration of his term of enlistment or ex- 
tended enlistment without prejudice to any right, privilege, or benefit 
that he would have received (except pay and allowances for the unex- 
pired period not served) or to which he would thereafter become en- 
titled had he served his full term of enlistment or extended enlistment. 
It has been recognized in the audit of disbursing officers’ accounts that 
since an enlisted member of the Regular Navy who receives an early 
discharge pursuant to the provisions of the said act of August 22, 
1912, is entitled to the same benefits that “he would have received” 
(with certain exceptions) “had he served his full term of enlistment,” 
such an enlisted member is entitled under section 4 (c) of the Armed 
Forces Leave Act of 1946, as amended, 61 Stat. 748, and the 1912 act, 
to elect to be compensated for unused accrued leave to his credit on 
the date of the early discharge or to carry over such unused leave to 
his new enlistment. While it will be noted that the said provisions 
of the act of August 22, 1912, are written in broad terms, being ap- 
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plicable, under such regulations as the Secretary may prescribe, with 
the approval of the President, to “any enlisted man,” the United 
States Naval Reserve, as such, was not established until March 3, 
1915 (see 38 Stat. 940), and, consequently, at the time of enactment 
of the 1912 act, it had no application to members of the Naval Reserve. 
However, section 7 of the Naval Reserve Act of 1938, 52 Stat. 1176, 
1177, provides, inter alia, that enlisted men of the Naval Reserve 
when employed on active duty with pay shall receive the same “pay 
and allowances” as enlisted men of the Regular Navy of the same 
grade or rating and the same length of service. Prior to enactment 
of the Armed Forces Leave Act of 1946, 60 Stat. 963, officers of the 
Naval Reserve were entitled by virtue of the assimilation provisions 
in the various Naval Reserve acts to leave of absence under the same 
conditions and subject to the same statutory restrictions as officers 
of the Regular Navy. 25 Comp. Dec. 677; 25 Comp. Gen. 402. And, 
although the Armed Forces Leave Act of 1946 is applicable, inter 
alia, to “the United States Navy” it generally has been considered that 
enlisted personnel of the Naval Reserve are entitled to the benefits 
of that act on substantially the same basis as enlisted members of 
the Regular Navy. Accordingly, in view of the assimilating provi- 
sions in section 7 of the Naval Reserve Act of 1938, and the apparent 
policy of granting members of the Regular Navy and the Naval 
Reserve substantially similar leave benefits, this Office will not object 
to payment for unused leave under the circumstances here involved in 
this and similar cases, if otherwise proper. 


[B-90615] 


Quarters—Basic Allowance—Dependent Parents—Depend- 
ency Determination Authority 


In view of section 1 of the Dependents Assistance Act of 1950 temporarily chang- 
ing the provisions of the Career Compensation Act of 1949 with respect to de- 
terminations of the dependency of parents of members of the uniformed services 
ané vesting authority for such determination in the Secretary of the Department 
concerned, the General Accounting Office, for the duration of said 1950 act, may 
not make determinations with respect to crediting an officer with basic allowance 
for quarters on account of a dependent parent; however, the 1950 act has no 
effect on the jurisdiction of this Office to determine the dependency or relation- 
ship of persons other than parents claimed by officers as dependents. 


Assistant Comptroller General Yates to the Secretary of the Navy, 
January 11, 1951: 


There have been received in this Office from various disbursing 
officers of the Navy (in some instances via the Bureau of Supplies and 
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Accounts) a number of requests for advance decision as to the legality 
of crediting the pay accounts of naval officers with basic allowance for 
quarters for dependent parents for periods beginning August 1, 1950, 
or thereafter. An example is a request received directly from the 
disbursing officer, U. S. Naval Hospital, San Diego, California, 
involving the claim of Lieutenant (jg) Ina M. Mast, Nurse Corps. 
U. S. Navy, for such allowance for her dependent mother beginning 
August 1, 1950. 

The claim of Lieutenant (jg) Mast, like other similar claims sub- 
mitted to this Office, apparently was initiated on the basis that section 
1 of the Dependents Assistance Act of 1950 (Public Law 771, approved 
September 8, 1950), effective August 1, 1950, temporarily suspended 
the condition in section 102 (g) of the Career Compensation Act of 
1949, 63 Stat. 804, to the effect that a parent of a member of the uni- 
formed services could be considered a dependent of such member only 
if actually residing “in the household of said member.” 

Each of the above-described cases was submitted to this Office for 
a determination whether the parent is dependent on the officer for 
over one-half of his or her support, and was so submitted pursuant to 
Navy Department Instructions (pages 5 and 6, Military Pay Instruc- 
tion Memorandum 5, dated September 15, 1950). However, it does 
not appear that this Office now has jurisdiction to make such determ- 
nations of dependency, or determinations of relationship in cases of 
this nature involving claims based on dependency of parents, in view 
of sections 1, 10, and 11 of the above-cited Dependents Assistance Act 
of 1950, 64 Stat. 794, 796, 797, which provide as follows: 

[Sec. 1] That for the duration of this Act [August 1, 1950, to April 30, 1953] 
that part of the second sentence of section 102 (g) of the Act of October 12, 1949 
(Public Law 351, Eighty-first Congress), which reads “* * * and actually 
resides in the household of said member” is suspended: Provided, That the de- 
pendency of the father or mother as required by said section 102 (g) shall be 
determined on the basis of an affidavit submitted by such father or mother, and 


such other evidence as the Secretary concerned may deem necessary under such 
regulations as he may prescribe, and no such father or mother shall be deemed 
dependent unless— 

(1) the member of the uniformed services claiming such dependency has 
provided over one-half of the support of such father or mother for such period 
of time as the Secretary concerned may prescribe; or 

(2) in the case of claimed dependency arising by reason of changed cir- 
cumstances after the entrance of such member into active service sub- 
sequent to the effective date of this Act, such father or mother becomes in 
fact dependent upon such member for over one-half of his or her support. 

. 2 s * * ” + 

Sec. 10. The Secretaries of the Departments concerned are authorized to 
prescribe such regulations for the administration of this Act as may be deemed 
necessary to enable them to carry out the provisions of this Act and such regula- 
tions shall, as far as practicable, be uniform. All waivers and determinations, 
including determinations of dependency and relationship shall be made by the 
Secretary of the Department concerned or such other person or persons as he 
may designate, and the Secretary of the Department concerned or his designee 
is authorized to delegate or redelegate such authority: Provided, That the au- 
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thority granted in this section to the several Secretaries of the Departments 
concerned may by joint agreement be exercised by any one of the Secretaries for 
any other Department or Departments concerned. 

Sec. 11. Any determinations or waivers made under this Act shall be final and 
conclusive for all purposes and shall not be subject to review in any court or by 
any accounting officer of the Government, except for cases involving fraud or 
gross negligence. The Secretary of the Department concerned may at any 
time on the basis of new evidence or for other good cause reconsider or modify 
any such determination, and may waive the recovery of any money erroneously 
paid under this Act whenever he finds that such recovery would be against equity 
and good conscience. [Italics supplied.] 

It will be noted that the above-quoted section 1 temporarily changes 
the provisions of the Career Compensation Act with respect to de- 
terminations of the dependency of parents of members of the uni- 
formed services and that, while the said section is in effect, such de- 
terminations are authorized to be made on the basis of the parent’s 
affidavit “and such other evidence as the Secretary concerned may 
deem necessary.” 

Since the amended definition in section 102 (g) relates to “any 
member of the uniformed services,” it is the view of this Office that the 
provisions of the said section 1 of the Dependents Assistance Act of 
1950, considered in conjunction with the provisions of sections 
10 and 11, supra, have the effect of vesting in “the Secretary con- 
cerned,” or such person or persons as he may designate, the authority 
to make final and conclusive determinations of all questions of depend- 
ency and relationship which may arise in connection with payments 
of basic allowance for quarters to officers as well as other members in 
those cases where the payment is based on the dependency of a parent. 
However, this Office takes the position that insofar as the cases of 
officers are concerned the said sections 10 and 11 have no effect on its 
jurisdiction respecting determinations of relationship or dependency 
of alleged dependents other than parents. The basis for such position 
is that (1) with respect to officers’ cases no determinations of depend- 
ency or relationship are necessary in carrying out any of the provi- 
sions of the said 1950 act, excepting the provisions of section 1 relating 
to parents, and (2) the only determinations to which sections 10 and 11 
have reference are those necessary to be made in carrying out the 
provisions of the said 1950 act. 


In accordance with the foregoing, the claim of Lieutenant (jg) Mast ° 


is transmitted herewith for appropriate action. Other similar cases 
now pending or hereafter received in this Office will be transmitted to 
the Chief, Bureau of Supplies and Accounts. 
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[B-97814] 


Pay—Retired—Longevity Credits—Leave Without Pay 


A leave of absence without pay granted an enlisted man does not release him 
from the control of the service and is to be regarded as active service within the 
meaning of section 202. (a) of the Career Compensation Act of 1949, so that an 
enlisted member of the Coast Guard who was retired for permanent disability 
pursuant to section 402 may be credited with a period of authorized leave without 
pay in computing the cumulative years of service to be used in determining his 
retired pay. 


Assistant Comptroller General Yates to Lt. R. L. Edmands, U. S. 
Coast Guard, January 11, 1951: 


Reference is made to your letter of August 31, 1950, requesting 
s decision as to whether a voucher submitted therewith in favor of 
Howard J. Johnson, boatswain’s mate, chief, U. S. Coast Guard (re- 
tired), may be certified for payment. The amount claimed thereon, 
$33.09, is stated to represent the difference in the retired pay of a 
chief petty officer received by him for the period April 1, 1950, to 
June 30, 1950, computed at the rate of 75 percent of the monthly 
basic pay of a man with over 22 years’ cumulative service, and that 
te which he believes he is entitled, based upon more than 26 years’ 
cumulative service. 

It appears that on March 29, 1950, the Secretary of the Treasury 
approved the findings of a Coast Guard Physical Evaluation Board 
which found Mr. Johnson unfit to perform the duties of his rating 
by reason of physical disability amounting to 100 percent, incurred 
while entitled to receive basic pay, and directed that he be placed on 
the permanent disability retired list of the United States Coast Guard 
in accordance with section 402 of the Career Compensation Act of 
1949, Public Law 351, approved October 12, 1949, 63 Stat. 816. By 
letter of March 30, 1950, the Commandant of the Coast Guard ad- 
vised him that as a result of the foregoing action he was retired on 
March 28 [29], 1950, for permanent disability in accordance with the 
said section 402 of the Career Compensation Act of 1949, and that 
his retired pay would commence April 1, 1950, in accordance with 
section 1 of the act of April 23, 1930, 46 Stat. 253. You state that 
on March 27, 1950, he had completed 25 years, 11 months, and 28 days’ 
service, all of which was creditable for pay purposes. 

The said act of April 23, 1930, provides as follows: 

That hereafter retirement authorized by law of Federal personnel of what- 
ever class, civil, military, naval, judicial, legislative, or otherwise, and for 
whatever cause retired, shall take effect on the 1st day of the month following 


the month in which said retirement would otherwise be effective, and said ist 
day of the month for retirements hereafter made shall be for all purposes in 
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lieu of such date for retirement as may now be authorized ; except that the rate 
of active or retired pay or allowance shall be computed as of the date retirement 
would have occurred if this Act had not been enacted. 

Under the above-quoted provisions of the act of April 23, 1930, the 
effective date of Mr. Johnson’s retirement was April 1, 1950, rather 
than March 29, 1950. However, it is specifically provided therein 
that the rate of retired pay shall be computed as of the date retire- 
ment would have occurred if said act had not been enacted. If the 
act of April 23, 1930, had not been enacted, the action taken by the 
Secretary of the Treasury on March 29, 1950, would have effected Mr. 
Johnson’s retirement on that date, and if he had had only 25 years, 
11 months, and 28 days of service creditable for pay purposes on 
March 27, 1950, he would not have completed over 26 years of service 
at the time his retirement would have become effective but for the 
said act of April 23, 1930, and, hence, his retired pay would have to 
be computed on the basis of the monthly basic pay payable to personnel 
having over 22 years of service. However, as hereinafter noted, it 
appears that he had over 26 years of service creditable for pay purposes 
prior to March 29, 1950. 

Section 202 (a) of said Career Compensation Act of 1949 lists 
certain categories of service which shall be credited in computing 
the cumulative years of service to be used in determining the amount 
of basic pay to which members of the uniformed services are entitled, 
including “(1) full time for all periods of active service” and “(2) 
full time for all periods during which they were enlisted.” The pro- 
viso contained in subsection (b) of said section 202, 63 Stat. 808, 
states: 

* * * That, except for active service as prescribed in section 202 (a) (1), 
the service credit authorized in this section shall not be included to increase 
retired pay, disability retirement pay, retirement pay, or retainer pay while 


on a retired list, on a temporary disability retired list, in a retired status, or in 
the Fleet Reserve or Fleet Marine Corps Reserve, except as provided in title 


IV of this Act. 

Information before this Office indicates that Mr. Johnson entered 
the service on March 25, 1924, and that he served continuously, with- 
out any break in service, until March 29, 1950, when his retirement was 
approved by the Secretary. Thus it appears that at the time his 
retirement was approved he had a total of 26 years and 5 days’ service. 
However, he was absent on authorized leave without pay for a period 
of 5 days from February 11 to 15, 1925, under regulations then in 
effect which permitted the granting of emergency leave without pay. 
If such period of absence may be considered as active service within 
the meaning of the said section 202 (a) (1), 63 Stat. 807, then it is 
evident that he is entitled to retired pay based on his having had 
over 26 years’ service. 
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While there would appear to be no question that the time lost due 
to absence by reason of sickness due to misconduct, absence without 
leave, etc., cannot be considered active service—22 Comp. Gen. 759— 
the conclusion that it cannot be considered active service is predicated 
not on the fact that the man was not in a pay status during the period 
in question but on the fact that he has deprived the Government of 
his services by deliberately absenting himself from duty without 
authority or by being unable to perform his duties by reason of his 
own misconduct thus making his absence, to an extent, unauthorized. 
Likewise, it has been indicated that an enlisted man who was granted 
a furlough without pay for a period covering the unexpired portion 
of his enlistment under the act of August 29, 1916, 39 Stat. 580, could 
not be considered as being in the active service during the period of 
such furlough. 22 Comp. Gen. 759, supra. But again, that conclu- 
sion was not predicated on the mere fact that the man was not in a pay 
status during such period but was based on the fact that such furlough 
was in the nature of a release from active duty, the law specifically pro- 
viding that such enlisted men would be “subject to recall” only in time 
of war or national emergency, to complete the unexpired portion of 
their enlistment. On the other hand, I do not think there is any ques- 
tion but that the periods a man may be absent with leave are to be 
considered as active service, not simply because he is in a pay status 
during such periods but because such absence was properly authorized ; 
the man continued to be subject to the control of his service; and he 
was ready and willing to, and did, return to his normal duties at the ex- 
piration of such leave of absence, or sooner, if so ordered. Thus 
viewed, it would appear that the fact that Mr. Johnson was not in a 
pay status during the five days he was on authorized leave is immate- 
rial and such period may be considered as active service within the 
purview of section 202 (a) (1) of the Career Compensation Act of 
1949, supra. 

The voucher submitted with your letter is returned herewith, pay- 
ment thereof being authorized, if it is otherwise correct. 


[B-98834] 


Pay—Retired—Effective Date—Army and Air Force Vitali- 
zation and Retirement Equalization Act of 1948 
Under section 302 (a) of the act of June 29, 1948, providing that otherwise quali- 


fied persons shall, “upon application therefor,” be granted retired pay, an appli- 
cant who qualified for retired pay on June 29, 1948, or between that date and 
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January 1, 1949—the effective date of the act— may be paid retired pay beginning 
with the date his application was filed, if timely filed, although administrative 
approval thereof was delayed; however, in all other cases where an applica- 
tion is or has been properly approved, retired pay may be paid beginning with 
the first day of the month following the month in which the application is filed 
or the first day of the month following the month in which applicant initially 
meets the statutory age and service requirements, whichever is later. 28 Comp. 
Gen. 321, modified in part. 


Assistant Comptroller General Yates to the Secretary of the Air 
Force, January 11, 1951: 


Reference is made to your letter of October 17, 1950, relative to de- 
cision of this Office dated November 23, 1948, 28 Comp. Gen. 321, 
wherein there were considered certain questions arising in connection 
with the administration of title III of the act of June 29, 1948, 62 
Stat. 1087, 1090, 1091. You refer specifically to the answers given 
therein to questions (e) and (f), that is, to that part of the said de- 
cision wherein it was stated (page 325)— 


It will be noted that section 302 (a) provides that otherwise qualified persons 
shall, “upon application therefor,” be granted retired pay. That provision, at 
most, gives an inchoate right to retired pay which vests only after application 
is made therefor . nd such application is approved. Hence, as a general propo- 
sition no retired pay would accrue prior to the date of approval of the application 
therefor. However, there is for consideration the fact that under the terms 
of section 312, referred to above, the act does not become effective until the 
date set by the cognizant Secretary, but not later than January 1, 1949, and 
until the act actually is made effective it would appear that applications for its 
benefits could not properly be filed or approved. It would seem that one of the 
purposes of section 312 was merely to permit a delay in the acceptance of such 
applications until such time as the various services could establish and place 
in operation the necessary administrative procedure for processing them. With 
that in mind and taking into consideration the fact that the express prohibition 
against the accrual of back pay and allowances contained in section 310 refers 
only to back pay and allowances for any period prior to the enactment date, the 
conclusion appears warranted that persons who were otherwise qualified for 
such retired pay on June 29, 1948—the date of enactment—or who became quali- 
fied therefor between that date and the date finally set as the effective date 
of the act, would be eligible to receive retired pay from the time they qualified 
therefcr, or from June 29, 1948, whichever is later, prcvidee application for such 
retired pay is filed and approved within a reasonable time after the effective 
date of the act is announced. Compare the answer -<o question (b) above. Per- 
sonnel becoming qualified for retired pay after the effective date of the act (as 
fixed under the provisions of section 312) would be eligible to receive such re- 
tired pay only from the first day of the month following the month in which 
their application therefor is approved in view of the provisions of section 302 
(a), supra, and the provisions of section 1 of the act of April 23, 1930, 46 Stat. 
253,5U.8.C.4%7a * * °, 


You state that Colonel Hanphyn T. Carlson, AO-126925, United 
States Air Force Reserve, submitted application for retirement bene- 
fits under the provisions of title III of the act of June 29, 1948, supra, 
to Headquarters Fourth Air Force on February 1, 1950. The applica- 
tion and master personnel records were forwarded to the Continental 
Air Command on February 13, 1950, and from that command to Air 
Force headquarters on February 27, 1950. However, due to clerical 
error, the application for retirement and master personnel records were 
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filed in the Office of the Air Adjutant General, Personnel Records 
Service Division, without action having been taken thereon. Colonel 
Carlson reached the age of sixty years on March 28, 1950, and his 
records and retirement application were in Air Force headquarters 
in sufficient time for his retirement to have been made effective March 
31, 1950, had the said error not occurred. 

You also refer to the case of Lieutenant Colonel Robert Henry 
Hancock, AO-179739, who submitted application for such retirement 
benefits to Headquarters Ninth Air Force on April 13, 1949. How- 
ever, due to difficulties encountered in verifying certain periods of his 
service, his application for retirement and master personnel records 
were not forwarded to Air Force headquarters until May 19, 1950. 
Colonel Hancock reached the age of sixty years on June 22, 1946, and 
as of June 29, 1948, had completed sufficient service to qualify for 
retirement under the provisions of title III, supra. 

In view of the circumstances outlined above, you request decision 
on the fo!lowing questions: 


(a) Is Colonel Carlson legally entitled to be placed on the Air Force United 
States Officers’ Retired List effective March 31, 1950, with entitlement to retired 
pay from April 1, 1950? 

(b) Is Colonel Hancock entitled to be placed on the Air Force United States 
Officers’ Retired List effective June 29, 1948 with pay from that date? 

(c) If the answer to (b) above is in the affirmative, will your office approve 
retroactive payments to those persons who are otherwise qualified for retired 
pay on June 29, 1948 or who became qualified therefore between that date and 
1 January 1949 (the effective date of the act) so long as the application was 
duly filed within a reasonable time? 

While it does not appear that there js any question that administra- 
tive approval is required in every case before there can be any actual 
entitlement to retired pay under the statutory provisions in question, 
1 do not consider that it would be within either the spirit or the intent 
of the law to apply the approval requirement so as to penalize an indi- 
vidual because of an administrative delay in giving such approval, 
regardless of whether the delay was avoidable or unavoidable and 
regardless of the length of the delay. Taking that view, there would 
appear to be no grave objection to considering the administrative 
approval in all cases of retirement under title III, supra, as a nunc 
pro tune action so that such approval would relate back to the date 
the application was filed. Nothing is found in the law which either 
expressly or impliedly would preclude such a conclusion and that 
view would appear to be in consonance with the general spirit and 
purpose of the law. The said decision of November 23, 1948, is 
modified accordingly, so that in any case where the applicant qualified 
for retired pay on June 29, 1948, or between that date and January 1, 
1949—the effective date of the act—he may be paid retired pay begin- 
ning with the date he qualified therefor, provided that his application 
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was timely filed. In all other cases where the application is or has 
been properly approved, retired pay may be paid beginning with the 
first day of the month following the month in which the application 
therefor is filed on the first day of the month following the month in 
which the applicant initially meets the age and service requirements of 
the statute and thereby becomes eligible for such retired pay, which- 
ever is later. 

In view of the foregoing, the questions presented are answered in 
the affirmative. 


[B-99676] 


Leaves of Absence—Annual—Accumulation Restrictions— 
General Appropriation Act, 1951 


The term “Continental United States” as used in section 1212 of the General 
Appropriation Act, 1951, excepting officers and employees whose posts of duty 
are outside the continental United States from the restriction contained in said 
section upon payment for annual leave earned during the calendar year 1950 and 
unused at the close of business on June 80, 1951, is limited in its application to 
the exterior boundaries of the 48 States and the District of Columbia. 


The restriction in section 1212 of the General Appropriation Act, 1951, upon 
payment for annual] leave earned by civilian officers or employees during the 
calendar year 1950 and unused at the close of business on June 30, 1951, does 
not become operative until after that date and, therefore, the exception from 
such restrictive provision of employees who are stacioned outside the continental 
United States likewise does not become operative until that time, and the applica- 
tion thereof to an individual employee is dependent upon the employee’s status 
in that respect at the close of business on June 30, 1951. 


The term “post of duty” as used in section 1212 of the General Appropriation 
Act, 1951, excepting officers and employees whose posts of duty are outside the 
continental United States from the restriction contained in said section upon pay- 
ment for annual leave earned during the calendar year 1950 and unused at the 
close of business on June 30, 1951, is synonymous with permanent duty station 
and is not to be applied to employees temporarily detailed or assigned outside 
the continental United States. 


The second proviso of section 1212 of the General Appropriation Act, 1951, 
exempting employees entering upon active service in the armed forces from the 
prohibition upon the expenditure of funds for the payment for 1950 annual leave 
accruals unused by July 1, 1951, is applicable to employees entering the armed 
forces at any time during the period January 1, 1950, through June 30, 1951, 
provided they are in the armed forces at the close of business on June 30, 1951, 
or are otherwise precluded by reason of such service from using their 1950 leave 
prior to that date. 


Employees including reservists, who enter active military service are not perma- 
nently excepted from the operation of section 1212 of the General Appropriation 
Act, 1951, pronibiting payment for annual leave earned by civilian officers or 
employees during the calendar year 1950 and unused at the close of business on 
June 30, 1951, so that employees who return to their civilian positions for any 
reason prior to June 30, 1951, are subject to the said restrictions on the payment 
for unused 1950 leave except to the extent that such military service has preventea 
the use of said annua! leave. 
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In applying the provisions of section 1212 of the General Appropriation Act, 
1951, prohibiting the payment for annual leave earned during the calendar year 
1950 and unused at the close of business on June 30, 1951, employees who were 
separated and reemployed during the calendar year 1950 may have all annual 
leave taken during 1950 prior to separation, in addition to that which may have 
been liquidated by a lump-sum payment and not recredite@d upon subsequent 
reemployment, charged against annual leave earned during that calendar year 
either prior to separation or after reemployment. 


An employee separated prior to June 30, 1951, and given a lump-sum payment 
for all his unused annual leave including 1950 accruals, and reemployed after 
that date, but prior to expiration of the period covered by the lump-sum pay- 
ment, is not required to refund any part of the payment covering unexpired 
leave for which a corresponding leave credit would be prohibited by section 1212 
of the General Appropriation Act, 1951, requiring forfeiture of any annual leave 
earned during 1950 and unused at the close of business on June 30, 1951. 


Comptroller General Warren to the Chairman, United States Civil 
Service Commission, January 11, 1951: 


Reference is made to your letter of November 22, 1950, presenting 
for decision several questions which have arisen in connection with 
the application of section 1212 of the General Appropriation Act, 
1951, Public Law 759, approved September 6, 1950, 64 Stat. 768, 
which section provides as follows: 


No part of the funds of, or available for expenditure by any corporation or 
agency included in this Act, including the government of the District of Columbia, 
shall be available to pay for annual leave accumulated by any civilian officer 
o employee during the calendar year 1950 and unused at the close of business 
on June 30, 1951: Provided, That this section shall not apply to officers and 
employees whose post of duty is outside the continental United States: And pro- 
vided further, That this section shall not apply with respect to the payment of 
compensation for accumulated annual leave in the case of officers or employees 
who leave their civilian positions for the purpose of entering upon active mili- 
tary or naval service in the Armed Forces of the United Sates. 


Since the questions relate generally to three separate types of cases 
they will be stated in groups and answered in that order. The ques- 
tions in the first group arise under the first proviso—“That this section 
shall not apply to officers and employees whose post of duty is outside 
the continental United States”—and are stated as follows: 


1. Is the term “continental United States” to be construed as limited to the 
forty-eight States and the District of Columbia in the application of the restric- 
tion contained in section 1212? 

2 (a) Does the above exception apply solely to those employees whose posts 
of duty were located outside the continental United States on the date of enact- 
ment of section 12127 

(b) If answered in the affirmative, would the exception be permanent with 
respect to these individuals, or would it be necessary to make adjustments in 
order to prevent forfeiture of 1950 annual leave should the employee be trans- 
ferred to the continental United States any time prior to July 1, 1951? In other 
words, would the transfer of the employee to the United States prior to July 
1, 1951, make him subject to the restriction contained in section 1212 either in 
whole or in part? 

3 (a) Is the overseas exception applicabie to all employees who at any time 
during the period January 1, 1950 through June 30, 1951 were assigned to posts 
of duty outside the continental United States? 

(b) If answered in the affirmative, would the exception become permanent 
with actual assignment outside the continental United States, or must an adjust- 
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ment be made in whole or in part, for periods of continental service prior to 
and/or after overseas assignment during the period January 1, 1950 through 
June 30, 1951? 


(c) Does “employees whose post of duty is outside the continental United 
States” include employees who are temporarily detailed or assigned outside the 
United States? 

In the absence of any specific definition or clear indication that a 
broader meaning is intended by the statute in which it appears, the 
term, “Continental United States,” consistently has been limited in 
its application to the exterior boundaries of the 48 States and the 
District of Columbia. Accordingly, question No. 1 is answered in the 
affirmative. 

In Office decision of October 13, 1950, B-98570, 30 Comp. Gen. 157, 
it was held that since the restriction provided by section 1212, supra, 
was “upon the payment for 1950 annual leave unused at the close of 
business on June 30, 1951, it actually does not become operative until 
after that date.” It follows, therefore, that the exception from such 
restrictive provision of employees who are stationed outside conti- 
nental United States, as contained in the first proviso, likewise does 
not become operative until that time and the application thereof to an 
individual employee is dependent upon the employee’s status in that 
respect at the close of business on June 30,1951. Questions 2 (a), (b), 
are answered accordingly. 

Since, under the foregoing, the exception is applicable only to those 
employees whose posts of duty are outside continental United States 
at the close of business on June 30, 1951, question No. 3 (a) is an- 
swered in the negative, which renders unnecessary any answer to 
question 3 (b). 

With respect to question 3 (c), the term, “post of duty,” consistently 
has been construed as being synonymous with permanent duty sta- 
tion; hence, there being no indication in the said proviso that such 
term was used in a broader sense, it must be concluded that the excep- 
tion was not intended to apply to employees temporarily detailed 
or assigned outside continental United States. 

The second group of questions relates to the second proviso of sec- 
tion 1212 which excepts from application of the said section the pey- 
ment of compensation for accumulated leave in the case of officers 
and employees who leave their civilian positions for the purpose of 
entering upon active military or naval service in the armed forces. 
The said questions are stated in your letter as follows: 

4 (a) Is the second proviso pertaining to officers and employees who leave 
their civilian positions for the purpose of entering active military service 
applicable to any individual who enters military service during the period 


January 1, 1950 through June 30, 1951 or does it apply only to those who 


enter military service during the period September 6, 1950 through June 30, 
1951? 
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(b) Once the employee enters military service is he permanently excepted 
from the operation of section 1212,or would he become subject to the restriction 


either in whole or in part in the event he is restored to his position prior to 
July 1, 1951? 

(c) If the exception is permanent would it also be permanent in the case of 
reservists who are called to active duty, fail to meet the physical standards 
and then are returned to inactive duty? While reservists are apparently called 
to active duty as distinguished from active duty for training purposes, they 
are not retained on active duty unless they meet the physical standards re- 
quired. Do these reservists meet the requirement “to enter military service” 
within the meaning of the term as used in section 1212? 


In Office decision of September 29, 1950, B-98189, 30 Comp. Gen. 
128, it was held that the purpose of the second proviso is to permit 
full effect to be given the provisions of existing law granting to 
employees entering the armed forces the right of election either to 
be paid for their current accrued annual leave or to have it remain 
to their credit, and at the same time save such employees from losing 
annual leave which they were precluded from using prior to July 1, 
1951, because of their entering into the military service. Accordingly, 
an employee who enters the armed forces at any time during the 
period January 1, 1950 through June 30, 1951, and elects to have 
his annual leave—including 1950 acccruals—remain to his credit, is 
not subject to the provisions of section 1212; provided, of course, 
that he is in the armed forces at the close of business on June 30, 1951, 
er otherwise has been precluded because of such service from using 
his 1950 annual leave prior to that date. In other words, since the 
said section actually does not become operative until after the close 
of business on June 30, 1951 (see answer to question 2 (a), supra), 
an employee who returns from active military duty in the armed 
forces prior to such date is not excepted therefrom under the terms 
ct the second proviso except to such extent as his military services has 
prevented the use of the annual leave earned by him during the 
calendar year 1950. Questions 4 (a) and 4 (b) are answered 
accordingly. 

In answer to question 4 (c), it appears that although employees 
called into active military service under the circumstances therein 
related are within the purview of the said proviso, yet if they return 
to their civilian positions for any reason prior to June 30, 1951, any 
1950 annual leave accrual remaining to their credit is subject to the 
restrictions of section 1212 to the same extent as that set forth in 
answer to questions 4 (a) and 4 (b) above. 

The third group of questions relates to employees who have been 
separated and reemployed during the calendar year 1950, which 
questions are stated in your letter as follows: 

5 (a) Would an employee who has been separated and is reemployed during 


the calendar year 1950 be considered as a new employee when applying the 
provisions of section 1212? In other words, regardless of how much leave an 
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employee used prior to separation and/or through the lump-sum payment, will 
he be required to use all leave accumulations earned after reemployment during 
1950 prior to June 30, 1951; or 


(b) Can the employee receiving a lump-sum payment for annual leave be 
considered when reemployed as having been on constructive annual leave 
(within the limits of the annual leave represented by the lump-sum payment) 
during separation from the service and be handled as if he had been con- 
tinuously employed during 1950 when applying the provisions of section 12127 

(c) Would any different result be required in (b) if (1) all annual leave 
involved in the lump-sum payment had been exhausted prior to reemployment, 
or (2) only a portion of such annual leave had been used and a refund and 
recredit for the unused portion was made upon reemployment? 

(d) In the case of an employee who receives a lump-sum payment and 
is reemployed after June 30, 1951, how would section 1212 affect 1950 annual 
leave accumulations? Is the reemploying agency required to effect a refund 
from the employee for the unexpired portion of the period representing leave 
accrued in 1950? If so, may such leave be recredited to the employee for use 
or payment after June 30, 1951? 

Foilowing the rationale employed in Office decision of August 25, 
1947, 27 Comp. Gen. 120, an employee may charge all annual leave 
(not exceeding 26 days) taken during the calendar year 1950 against 
the 26 days’ annual leave granted for that calendar year regardless 
of whether the leave is taken at the beginning or the end of the year. 
Thus, the primary purpose of section 1212 being to prevent the in- 
crease of accumulated balances existing on January 1, 1950, by any 
annual leave earned during 1950 (B-98189, September 29, 1950, 30 
Comp. Gen. 128) it appears that employees separated and reemployed 
during the calendar year 1950 would be entitled to the same privilege. 
Accordingly, all annua] leave taken by such employees during 1950 
prior to separation, in addition to that which may have been liquidated 
by a lump-sum payment as an incident to separation—not including 
leave recredited upon subsequent reemployment—may be charged 
against annual leave earned by such employees during that calendar 
year, either prior to their separation or after reemployment. Ques- 
tions 5 (a) and 5 (c) are answered in the negative, and question 5 (b) 
is answered in the affirmative. 

An employee separated prior to June 30, 1951, and given a lump- 
sum payment for al] his annual leave, including 1950 accruals, and 
reemployed after that date, but prior to expiration of the period 
covered by the lump-sum payment, is not required to refund any. part 
of the unexpired leave for which a corresponding leave credit would be 
prohibited. See 27 Comp. Gen. 301, Question and Answer 1. Ques- 
tion 5 (d) presented in your letter is answered accordingly. 
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[B-99774] 


Public Property—Loans Between Departments, Ete.—Lia- 
bility for Repairs 


In view of the authority granted Government departments and agencies by sec- 
tion 601 of the Economy Act of 1932, as amended, to negotiate among themselves 
to furnish material, supplies, equipment, and services similar to those furnished 
by commercial concerns and to pay for property which is transferred, an agency 
loaning property to another agency may provide by agreement that the property 
be returned in as good condition as when loaned and that the expense of placing 
the property in such condition be borne by the borrowing agency, provided that 
agency’s appropriation is available therefor. 10 Comp. Gen. 288, modified. 


Comptroller General Warren to M. E. Fisher, Department of Agri- 
culture, January 11, 1951: 


Reference is made to your letter dated November 17, 1950, trans- 
mitting a voucher in favor of Bob Compeau, Box 2158, Fairbanks, 
Alaska, covering the cost of repairs to equipment on loan to the Soil 
Conservation Service from another Government agency and you re- 
quest a decision as to whether the proposed expenditure is a proper 
charge against the appropriation made to the Soil Conservation Serv- 
ice in view of the holding in 10 Comp. Gen. 288. 

It is reported that the Soi] Conservation Service obtained from 
the Bureau of Land Management, Department of the Interior, a shal- 
low draft river boat with motor under an informal agreement the 
terms of which provided that “Soil Conservation Service to return 
boat in as good condition as when received, normal wear and tear 
excepted.” Upon completion of the work requiring the use of the 
boat in question certain repairs to the motor were authorized by the 
Soil Conservation Service field office in order to place the boat in as 
good condition as when received. The repairs were effected and the 
voucher covering the costs was presented for payment and, in view 
of the above-cited decision, you now request to be advised whether 
the voucher properly may be certified for payment by the Soil Conser- 
vation Service or, if not, whether it would be proper to reimburse 
the Bureau of Land Management if that agency assumed the cost of the 
repairs made. 

The rule set out in 10 Comp. Gen. 288, followed a long line of 
decisions of the accounting officers of the Government which precluded 
a charge for use or depreciation of property loaned by one department 
to another as well as replacing lost property or repairing damaged 
property upon its return to the loaning department. Such holdings 
were based upon the premise that ownership of the property is in 
the Government and not in a particular department and that since 
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any repairs or replacement would be for the future use and benefit of 
the loaning department the appropriations of the borrowing agency 
may not be charged with such costs. 

In this connection, you call attention to section 601 of the Economy 
Act of 1932, as amended, 31 U. S. C. 686, which was enacted subse- 
quent to the decision in 10 Comp. Gen. 288, supra, and raise the ques- 
tion as to whether this section would have any effect upon the rule 
stated in this decision, especially since there was an agreement entered 
into covering the condition under which the equipment was to be 
returned to the loaning agency. Section 601 referred to above 
provides in pertinent part as follows: 

(a) Any executive department or independent establishment of the Govern- 
ment, or any bureau or office thereof, if funds are available therefor and if it 
is determined by the head of such executive department, establishment, bureau. 
or office to be in the interest of the Government so to do, may place orders with 
any other such department, establishment, bureau, or office for materials, sup- 
plies, equipment, work, or services, of any kind that such requisitioned Federal 
agency may be in a position to supply or equipped to render, and shall pay 
promptly by check to such Federal agency as may be requisitioned, upon its 
written request, either in advance or upon the furnishing or performance thereof, 
all or part of the estimated or actual cost thereof as determined by such depart- 
ment, establishment, bureau, or office as may be requisitioned; but proper adjust- 
ments on the basis of the actual cost of the materials, supplies, or equipment 


furnished, or work or services performed, paid for in advance, shall be made as 
may be agreed upon by the departments, establishments, bureaus, or offices 


concerned * * °. 

It would appear from the enactment of the afore-quoted section 
that it was the intention of the Congress to permit the Government 
departments and agencies to negotiate among themselves to furnish 
material, supplies, equipment, and services similar to those furnished 
by commercial concerns. Since the statute permits the payment for 
property which is transferred from one department to another, there 
would appear to be tacit recognition of property ownership rights in 
the various departments and agencies possessing such property. Like- 
wise, the provisions of section 601, permitting, for a consideration, the 
total transfer between departments of material, supplies, and equip- 
ment on a permanent basis, would appear to sanction, as well, lesser 
transactions between departments on a temporary loan basis under 
circumstances such as are present in the instant case. That is to say, 
no good reason appears why the loaning department may not provide 
by agreement with the borrowing department that the property be 
returned in as good condition as when loaned and that the expense 
of placing the property in such condition be borne by the latter de- 
partment provided, of course, that its appropriation is available there- 
for. 

Accordingly, the holding in 10 Comp. Gen. 288 is not for applica- 
tion in the present case since that decision was rendered prior to the 
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enactment of section 601 of the Economy Act of 1932 or was followed 
in certain cases after such enactment under circumstances where the 
question as to the applicability of the provisions of the section was 
not expressly raised or considered. In view thereof, you are advised 
that payment of the voucher which is returned herewith may be made, 
if otherwise correct. Any decisions of this Office which are inconsis- 
tent with the holding herein are modified accordingly. 


[B-99777] 


Retired Pay v. Disability Severance Pay—Election by Legal 


Representatives of Deceased or Incompetent Members of the 
Uniformed Services 


Legal representatives of the estates of deceased or incompetent members or 
former members of the uniformed services retired for physical disability prior 
to the effective date of the Career Compensation Act of 1949 may not on behalf 
of such persons elect to receive disability severance pay under section 411 in 


lieu of regular monthly retired pay under other provisions of the act. 30 Comp. 
Gen. 40, distinguished. 


Assistant Comptroller General Yates to the Secretary of Defense, 
January 11, 1951: 


Reference is made to your letter of November 28, 1950, with en- 
closure, wherein you request decision as to whether the legal repre- 
sentatives of the estates of deceased or incompetent members or former 
members of the uniformed services retired for physical disability prior 
to October 1, 1949, may elect on behalf of such members or former 
members, within the five-year period commencing October 1, 1949, 
to receive disability severance pay in lieu of monthly retired pay 
under one of the two methods of computation provided for in section 
511 of the Career Compensation Act of 1949, Public Law 351, approved 
October 12, 1949, 63 Stat. 829. 

Section 411 of the Career Compensation Act of 1949, 63 Stat. 823, 
relates generally to members and former members of the uniformed 
services theretofore retired for physical disability who are receiving 
or are entitled to receive retired or retirement pay, and to former 
members of such services theretofore granted or entitled to receive 
retirement pay for physical disability, and it provides that such 
persons— 

* * * may elect within the five-year period following the effective date of 
this title, (A) to qualify for disability retirement pay under the provisions of 


this Act and, dependent on his qualification, shall be entitled to receive either 
the disability retirement pay or the disability severance pay prescribed in this 
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title * * * or (B) to receive retired pay or retirement pay gommntas by 
one of the two methods contained in section 511 of this Act * * 


In decision of July 28, 1950, 30 Comp. Gen. 40, 48, it was stated, 
respecting the above-quoted provision, that— 

* * * while the statutory provision here in question uses the word “elect,” 
it, in effect, actually is more in the nature of a savings provision, the purpose 
of which is to give to the individuals covered thereby the benefit of those provi- 
sions of law under which they would draw the highest retired pay. Compare 
decision of April 13, 1950, answer to question (e), 29 Comp. Gen. 404, 407 
(B-90755). Hence, it is not so much a matter of making an election as it is of 
computing an individual’s retired pay under the various provisions of law in 
order to determine under which one he will receive the greatest retired pay. 


Thus viewed, there would appear to be no sound reason for refusing to per mit the 
legal representative of the estate to make the so-called election. * * 


What was there said regarding the nature of the so-called election 
to receive retired pay under one or the other of the statutory provi- 
sions in question cannot, for obvious reasons, hold true with respect 
to electing to receive disability severance pay. To elect the latter 
would result in a complete severance of the member from the service 
and thus the making of such an election most certainly would require 
the exercise of considerably more judgment and discretion on the part 
of the person making the election than would the mere “computing 
|of] an individual’s retired pay under the various provisions of law.” 
Moreover, there probably would be few, if any, cases wherein it would 
not be considered improvident upon the part of a competent member 
of the uniformed services to make an election to take disability sever- 
ance pay in lieu of regular monthly retired pay and it would require 
the most clear and unequivocal language in the statute before this 
Office properly could conclude that the legal representative of an 
incompetent member could make such an election on his behalf or 
that the Congress intended that the legal representative of a decedent’s 
estate might make such a posthumous election on behalf of the estate. 
No such language appears in the statute and, accordingly, the question 
presented is answered in the negative. 


[B-94805] 


Certifying Officer — Erroneous Payments — Relief Pro- 
cedure 


Under the act of December 29, 1941, vesting authority in the Comptroller General 
to relieve certifying officers of liability for erroneous payments made under cer- 
tain conditions, requests for relief of certifying officers in all erroneous payment 
cases, including computationa! error cases, in which reasonable efforts to enforce 
collection from payees have been exhausted should be submitted to this Office 
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prior to seeking legislative relief, with a statement of the grounds relied on for 
such relief or the ameliorating circumstances upon which the Congress would be 
urged to grant relief in the event relief is denied by this Office. 


Comptroller General Warren to the Administrator of Veterans 
Affairs, January 12, 1951: 


Reference is made to letter dated September 21, 1950, from the 
Deputy Administrator of Veterans Affairs, requesting advice as to 
whether all cases of voucher overpayments involving the liability of 
certifying officers should be submitted to this Office for consideration 
under the relief provisions of the act of December 29, 194i, 55 Stat. 
875, 31 U. S. C. 82e, prior to seeking legislative relief. Specifically, 
the letter asks whether erroneous payments involving incorrect com- 
putations on the part of the certifying officers are for consideration 
under such relief provisions. 

In the House and Senate Reports (Reports Nos. 1263 and 916, 77th 
Congress, 1st Session) on the measure which became the act of De- 
cember 29, 1941, supra, the Committees of Congress considering the 
same quoted with approval, and largely adopted as their report, the 
annual report of this Office for the fiscal year 1940 in regard to the 
fixing of the duties and responsibilities of certifying and disbursing 
officers. With regard to relief of certifying officers, it is stated therein 
as follows: 

In some cases, of course, unauthorized payments will occur regardless of the 

degree of care and diligence exercised by certifying and disbursing officers and 
entirely without their fault or negligence. 
Also, after commenting on the then numerous and increasing volume 
of enactments for relief of such officers, and the omnibus character of 
such measures in that they often embraced the relief of numerous of- 
ficers in single enactments, it was indicated that, if the responsibil- 
ities of the disbursing and certifying officers were more clearly de- 
fined, and the Comptroller General vested with authority to grant 
relief where freedom from fault or negligence is established, the bills 
for legislative relief greatly would diminish. In this regard the re- 
port contains the following language: 

Furthermore, as the General Accounting Office would be prepared to make a 
careful and prompt analysis of the merits of each individual request for relief, 
it is believed that the handling of such matters by the Comptroller General would 
minimize the likelihood that relief would be granted in other than clearly meri- 
tcrious cases. Then, as to the less meritorious cases which might be presented to 
the Congress for consideration after the Comptroller General had denied relief 
therein, there could be made available to the Congress a full statement of the 
facts and of the reasons for withholding relief. Thus, not only would the num- 
ber of appeals to the Congress for relief in such cases be reduced to a minimum 


but there woulc be available to the Congress an adequate record for its use in 


eal the merits of such requests as would be presented to it. [Italics sup 
plied. 


979477—52——21 
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The Congress in enacting the act of December 29, 1941, authorized 
the Comptroller in his discretion to relieve certifying officers whenever 
he finds: “(1) that the certification was based on official records and 
that such certifying officer or employee did not know, and by reason- 
able diligence and inquiry could not have ascertained, the actual facts, 
or (2) that the obligation was incurred in good faith, that the payment 
was not contrary to any statutory provision specifically prohibiting 
payments of the character involved, and that the United States has re- 
ceived value for such payment.” 

It thus appears evident that the purpose of the act in this regard 
was to free the Congress from the necessity of considering numerous 
relief bills for accountable officers; that matters of relief of certifying 
officers, generally, were first to be presented to this Office, and that only 
in those cases where it denied relief would the intervention of Congress 
be necessary, in which event an analysis of the merits of the requests 
for relief would be made available to it by this Office. While the act 
of April 28, 1942, 56 Stat. 244, 31 U.S. C. 82f, shifted from the dis- 
bursing officer, to the certifying officer, the responsibility for the cor- 
rectness of computations of certified vouchers, there is nothing therein 
to indicate any intent to prevent this Office from granting relief as to 
errors of computation by certifying officers where otherwise warranted 
under the act of December 29, 1941, supra. 

The legislative plan thus appears to be that this Office first consider 
requests for relief of accountable officers under the general discretion 
vested in it by the 1941 act, and for the agencies not to take up the 
matter with a view to legislative relief until after relief has been 
denied by this Office, and after consideration of the reasons for such 
denial. Accordingly, and since it appears that existing remedies 
under law should first be exhausted before recourse is had to initiating 
special and possibly unnecessary legislation, it is the view here that, 
before any agency whose disbursements are within the scope of the 
act of December 29, 1941, undertakes to recommend legislative relief 
as to any certifying officer for such a disbursement, reasonable efforts, 
where practicable, to enforce collection of the improper payment 
from the payee should first be exhausted, since collection would re- 
move the need for relief. And, in this connection, your attention is 
invited to Circular Letter of this Office, B-97385, dated August 11, 
1950, relative to securing the cooperation of this Office in effecting 
collection of overpayments or illegal payments. In the event of 
failure to effect collection from the payee, it is considered that the 
next step should be the presentation of a request for relief to this 
Office pursuant to the relief provisions of said act of December 29, 
1941. Since, presumably, such relief should be sought only in meri- 
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torious cases, and as the reasons for considering it meritorious may 
not be determinable by this Office from a mere examination of the 
voucher, the grounds relied on for relief or the ameliorating circum- 
stances upon which the Congress would be urged to grant relief 
should be shown in the request for relief by this Office. Also, it is 
the view of this Office that all cases, including those involving com- 
putational errors, where the Congress would be urged to grant relief, 
first should be presented here for consideration, even though it may 
administratively be considered doubtful whether the circumstances 
are sufficient to enable this Office to grant relief. Though this Office 
may be compelled to deny relief, it will be in a position to report the 
facts to the Congress together with its views as to the merits of any 
legislation subsequently proposed for the relief of the certifying 
officer. Also, this Office will be in a position to make recommenda- 
tions for the granting of further discretionary authority if matters 
considered sufficiently meritorious often arise in which it is found 
necessary to deny relief because the discretionary authority previously 
delegated is insufficient. 


[B-95809} 


Pay—National Guard—Hospitalization for Disease Not 
Incurred in Line of Duty 


The acts of June 15, 1936, and June 20, 1949, authorizing pay and allowances to 
officers and enlisted men of the National Guard for personal injury or disease 
suffered during periods of training or active duty are applicable only in cases 
where the disability is suffered in line of duty, so that an enlisted man of the 
National Guard who was hospitalized while in attendance with his organiza- 
tion at an encampment for a disease not incurred in the line of duty is not 
entitled to pay and allowances for a period of hospitalization extending beyond 
such encampment. 


Assistant Comptroller General Yates to Lt. Col. J. E. Allen, Depart- 
ment of the Army, January 15, 1951: 


By first endorsement dated May 25, 1950, the Chief of Finance 
referred to this Office your letter of May 2, 1950, requesting an advance 
decision on supplemental field training pay roll covering the claim of 
Frederick N. McClellan, recruit, grade VII, Company C, 110th Infan- 
try, 28th Infantry Division, Pennsylvania National Guard, for field 
training pay alleged to be due for the period from August 14 to 31, 
1949, while hospitalized at Valley Forge General Hospital, Phoenix- 
ville, Pennsylvania. 

It appears from the copy of WD NGB Form 60, submitted with the 
supplemental pay roll, that Frederick N. McClellan, recruit, 110th In- 
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fantry, Pennsylvania National Guard, while in attendance with his 
organization at the encampment at Indiantown Gap Military Reser- 
vation, Pennsylvania, from July 30, 1949, to August 13, 1949, inclusive. 
on August 8, 1949. complained of stomach pains which resulted in 
vomiting; that he had been firing on the rifle range in extremely hot 
weather; that the excitement of firing the weapon, conditions of 
bivouac, that is, sleeping in open air on the ground, and weather con- 
ditions, aggravated his ailment; that the duty being performed at the 
time was participation in bivouac problem and firing on rifle range; 
and that the condition was diagnosed as peptic ulcers on August 8, 
1249, and he was initially treated on that date. The board of officers 
appointed to investigate the case was of the opinion that the enlisted 
man “having been recently enlisted (21 March 1949) and being a 
young man undergoing rigors of military training for first time, 
suffered case of peptic ulcers from variety of conditions, i. e., weather, 
different type of water, excitement, anxiety, unaccustomed hours and 
different types of food.” And the said board concluded that “From 
available evidence, it is felt that illness was in line of duty although 
EM evidently lacked training in water discipline.” The report on 
Form 60 further states that proper treatment was not available at 
the camp; that the place of treatment was Valley Forge General Hos- 
pital; that home treatment of probably two weeks’ duration would 
be necessary ; and that no probable further hospitalization was neces- 
sary. The said report was approved November 1, 1949, by The Ad- 
jutant General of Pennsylvania but was disapproved for the Chief, 
National Guard Bureau, by Colonel K. H. Bailey, NGB, Medical 
Adviser. 

By letter dated December 30, 1949, the Office of The Adjutant Gen- 
eral of Pennsylvania submitted this man’s claim to the Chief, National 
Guard Bureau, and by first endorsement dated February 15, 1950, 
the Chief, National Guard Bureau, returned the supplemental field 
training pay roll disapproved “as disease for which hospitalized was 
not in line of duty, but existed prior to duty.” By second endorse- 
ment of March 6, 1950, The Adjutant General of Pennsylvania again 
submitted the matter to the National Guard Bureau and requested its 
reconsideration, reciting the facts in full and making reference to 
section 164d, chapter 10, title 32, United States Code. However, by 
third endorsement dated March 22, 1950, the office of the Chief, Na- 
tional Guard Bureau, advised The Adjutant General of Pennsylvania 
that— 


1. Form 60 with clinical record from Valley Forge General Hospital in the 
ease of Recruit Frederick N. McClellan have been carefully reviewed both in this 
office and that of The Surgeon General, Department of the Army. 
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2. It is the opinion of this office and that of The Surgeon General that the 
disease diabetis mellitus, which led to the hospitalization of the subject enlisted 
men [man] existed prior to his period of encampment (30 July 1949 to 13 August 
1949) and that it is, therefore, held to have occurred not in line of duty, not due 
te misconduct. 

3. Section 164D, Chapter 10, litle 82, United States Code, allows the Secretary 
of War to require hospitalization and medical treatment if necessary while on 
active duty or training without reference to line of duty status. Therefore 
Recruit McClellan could be authorized hospitalization and medical attention 
even when aot in line of duty, during the training period, 30 July to 13 August 
1949. After the training period, however, this particular section would not apply. 


The act of June 15,1936, 49 Stat. 1507 (32 U.S. C. 164a), provides, 
in part, as follows: 


That officers, warrant officers, and enlisted men of the National Guard who 
suffer personal injury or contract disease in line of duty while en route to or 
from or during their attendance at encampments, maneuvers, or other exercises, 
or at service schools, under the provisions of sections 94, 97, and 99 of the 
National Defense Act of June 3, 1916, as amended * * * shall, under such 
regulations as the President may prescribe, be entitled, at Government expense, 
to such hospitalization, rehospitalization, medical and surgical care, in hospital 
and at their homes, as is necessary for the appropriate treatment of such injury 
or disease, until the disability resulting from such injury or disease cannot be 
materially improved by further hospitalization or treatment, and during the 
period of such hospitalization or rehospitalization, but not for more than an 
aggregate of six months after the termination of the prescribed tour of active 
duty or training in any cas. to the pay and allowances, whether in money or in 
kind, that they were entitled to receive at the time such injury was suffered or 
disease contracted, and to the necessary transportation incident to such hos- 
pitalizaion and rehospitalization and return to their homes when discharged from 
hospital; and for any period of hospitalization or rehospitalization when they 
are not entitled to pay and allowances under the preceding provision, they 
shall be entitled to subsistence at Government expense. * * 


The act of June 20, 1949, 63 Stat. 201, 202 (32 U. S. C. 160a and 
160b), provides, in part, as follows: 


Sec. 3. All officers, warrant officers, and enlisted men of the National Guard 
of the United States, both ground and air, the federally recognized National 
Guard of the several States, Territories, and the District of Columbia— 

(1) if engaged for periods in excess of thirty days in any type of training 
or active duty under sections 5, 81, 92, 94, 97, or 99 of the National Defense Act, 
as amended, suffer disability or death in line of duty from disease while so 
engaged ; or 

2) if engaged for any period of time in any type of training or active duty 
under such sections of the National Defense Act, as amended, suffer disability 
or death in line of duty from injury while so employed, 
shall be in all respects entitled to receive the same pensions, compensation, death 
gratuity, retirement pay, hospital benefits, and pay and allowances as are now 
or may hereafter be provided by law or regulation for officers and enlisted men 
of corresponding grades and length of service of the Regular Army. 


It will be observed that such provisions of the latter act largely 
occupy the field previously covered by the provisions quoted from the 
act of June 15, 1936, and, hence, would appear largely to supersede 
such prior provisions. That is not material here, however, since 
neither statute authorizes benefits except for injuries or disease in- 
curred in line of duty. 
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The act of July 15, 1939, 53 Stat. 1042, as amended by the act of 
October 14, 1940, 54 Stat. 1137 (32 U.S. C. 164d), referred to by The 
Adjutant General of Pennsylvania provides as follows: 

That neither of the provisions of the Act of June 15, 1986 (49 Stat. 1507), 
nor any other law of the United States shall be construéd as limiting the power 
and authority of the Secretary of War [now Secretary of the Army—section 
205 (a) of the Act of July 26, 1947, 61 Stat. 501], under such regulations as he 
may prescribe, to require the hospita‘ization, medical, and surgical treatment 
and domiciliary care so long as any or all are necessary of persons in the active 
military service or on active duty, or in training, under the provisions of sec- 
tions 92, 94, 97, 99, and 113 of the National Defense Act of June 3, 1916, as 
amended, and to incur obligations with respect thereto, without reference to 
their line-of-duty status: Provided, That this Act shall not include those in- 
dividuals who are on an armory-drill status except officers, warrant officers, and 
enlisted men of the National Guard who suffer personal injury (as distinguished 
from disease) when participating in aerial flights prescribed under the provi- 
sions of section 92: And provided further, That this Act shall not apply to 
officers and enlisted men who are treated in private hospitals or by civilian 
physicians while on furloughs or leaves of absence in excess of twenty-four 
hours. 

Paragraph 7a, National Guard Regulations No. 62, dated February 
26, 1947, provides that neither disease nor injury is in line of duty 
if it existed prior to the period of encampment, maneuvers, and so 
forth. Moreover, as such section refers to hospitalization, medical 
and surgical treatment, and domiciliary care and contains no pro- 
vision for payment of pay and allowances (such as those contained 
in the acts of June 15, 1936, and June 20, 1949, supra), it clearly 
could not be considered as furnishing authority for payment of the 
claim for pay and allowances here involved. And neither the said 
act of June 15, 1936, nor the act of June 20, 1949, provides any author- 
ity for payment of pay and allowances incident to disability not 
suffered in line of duty whether such disability results from diseases 
or from injury. In that connection, it will be noted that the Chief, 
National Guard Bureau, refers to McClellan’s disability as having 
resulted from “disease” and that the said act of June 20, 1949, does 
not provide for payment of any benefits in any case of disability from 
“disease” (as distinguished from injury) suffered during a period of 
active or training duty of thirty days or less. 

Since it is not established that the disease of Recruit McClellan 
(whether peptic ulcers or d:abetis mellitus) was incurred in line of 
duty but was held by the Chief, National Guard Bureau, not to have 
been so contracted, he is not entitled to pay for the period from 
August 14 to 31, 1949, inclusive. The voucher and related papers 
will be filed in this Office. 
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[B-99042] 


Printing—Galley Proof Revisions—Commercial Sources— 
Statutory Restrictions 


The revision of galley proofs incident to the printing of manuscripts is an in- 
herent part of the process of printing and constitutes printing within contem- 
plation of the act of March 1, 1919, as amended, requiring all printing to be done 
at the Government Printing Office unless exemption therefrom is granted by the 
Joint Committee on Printing, so that, in the absence of an exemption by such 
Committee, funds appropriated for printing and binding may not be used for the 
payment of alteration charges by commercial firms in connection with revision 
of galley proofs. 


Comptroller General Warren to the Secretary of Agriculture, 
January 15, 1951: 


Reference is made to letter of October 24, 1950, from the Under 
Secretary requesting a decision as to the availability of appropriated 
funds for the payment to commercial concerns of alteration charges 
in connection with revision of galley proofs incident to the printing 
of manuscripts prepared by employees of your Department covering 
data and information obtained in the performance of their official 
duties and published in certain private technical and scientific journals 
and similar periodicals. 

It is indicated in the letter that, after a writing has been prepared 
and submitted to the printing concerns, it occasionally happens that 
the printing is delayed and that the author, upon review of the galley 
proofs, makes alterations or changes in the proofs to reflect informa- 
tion acquired subsequent to the preparation of the article; that some 
printing concerns have established charges at the rate of $4.38 per 
hour for the resulting changes which they have to make in the galleys 
and billed your Department therefor ; and that the charges have either 
been paid by the authors from their personal funds or have remained 
as unpaid accounts since your Department considered that such 
charges are not payable from appropriated funds in the absence of an 
exemption from the requirements of the second proviso of section 11 
of the act of March 1, 1919, as amended by the act of July 5, 1949, 
Public Law 156, 63 Stat. 405, 44 U.S. C. 111, which reads, in pertinent 
part, as follows: 

* * * Provided further, That all printing, binding, and blank-book work for 
* * * every executive department * * * shall be done at the Government 
Printing Office, except (1) such classes of work as shall be deemed bf the Joint 
Committee on Printing to be urgent or necessary to have done elsewere * * *. 

There can be no question but that the preparation of revised galley 
proofs is an inherent part of the process of printing. Hence, it must 
be concluded that the revision of the galley proofs constitutes “print- 
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ing” as that term is used in the 1919 act, as amended, and this Office 
cannot authorize the use of appropriated funds for the cost thereof in 
the absence of an exemption from the provisions of that act. If such 
an exemption be granted, the appropriations of your Department 
available for printing and binding would be available for the payment 
of alteration charges such as here involved. 

You are advised accordingly. 


[B-99089] 


Leaves of Absence——Annual—Accrual Restrictions—Vessel 
Employees 


Leave with pay granted vessel employees of the Inland Waterways Corporation 
as compensation for extra hours of duty in accordance with the prevailing prac- 
tices of the river transportation industry is not annual leave within the meaning 
of section 1212, General Appropriation Act, 1951, which prohibits expenditures of 
funds for the payment of annual leave earned during the calendar year 1950 and 
unused at the close of business on June 30, 1951, therefore said section does not 


apply to “time off” with pay granted such employees to compensate them for 
extra hours of duty. 


Comptroller General Warren to the Secretary of Commerce, Janu- 


ary 16, 1951: 


Reference is made to your letter of October 24, 1950, requesting a 
decision whether the provisions of section 1212 of the General Ap- 
propriation Act, 1951, Public Law 759, approved September 6, 1950, 
64 Stat. 768, are applicable to leave required to be granted vessel em- 
ployees of the Inland Waterways Corporation in accordance with the 
prevailing practices of the river transportation industry. The said 
section 1212 provides: 


No part of the funds of, or available for expenditure by any corporation or 
agency included in this Act, including the government of the District of Columbia, 
shall be available to pay for annual leave accumulated by any civilian officer 
or employee during the calendar year 1950 and unused at the close of business 
on June 30, 1951: Provided, That this section shall not apply to officers and em- 
ployees whose post of duty is outside the continental United States: And pro- 
vided further, That this section shall not apply with respect to the payment of 
compensation for accumulated annual leave in the case of officers or employees 
who leave their civilian positions for the purpose of entering upon active military 
or naval service in the Armed Forces of the United States. 


In connection with the question presented, you refer to the provi- 
sions of the same act (Public Law 759) making appropriation for the 
Inland Waterways Corporation for the fiscal year 1951 (chapter VIII, 


title II, 64 Stat. 724) which provisions are in pertinent part as fol- 
lows: 
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* * * Provided, That no funds shall be used to pay compensation of em- 
ployees normally subject to the Classification Act of 1949 at rates in excess of 
rates fixed for similar services under the provisions of said Act, nor to pay the 
compensation of vessel employees and such terminal and other employees as are 
not covered by said Act, at rates in excess of rates prevailing in the river trans- 
portation industry in the area (including prevailing leave allowances for vessel 
employees, but the granting of such ailowances shall not be construed as estab- 
lishing a different leave system within the meaning of that term as used in sec- 
tion 3 of the Act of December 21, 1944 (5 U. S. C. 61 d)). [Italics supplied.] 

It is understood from the facts recited in your letter, together with 
the information contained in the hearings before the Subcommittee 
of the Committee on Appropriations, House of Representatives, in 
connection with the Independent Offices Appropriation Bill for 1950 
(part 2, pp. 1168, 1169), that it is the prevailing practice of the in- 
dustry, observed both by the Government and by private employers, 
for vessel employees of inland waterways to work two six-hour shifts 
or 12 hours per day seven days per week, and as compensation for the 
extra hours of duty, leave with pay is granted to such employees upon 
the basis of one-half day off for each day worked, or a total of 122 days 
per year. It is stated further in your letter that provision covering 
this procedure is contained in the contracts entered into between the 
employees’ unions and the Inland Waterways Corporation as well as 
between the said unions and employees in private industry. In that 
connection, Appendix “A” to Labor Agreement Between the Inland 
Waterways Corporation, Operating Federal Barge Lines, and the Na- 
tional Organization of Masters, Mates and Pilots provides as follows: 


Section 4. TIME OFF (LEAVE TIME) 


Licensed officers covered by this Agreement will be allowed 122 days time off 
with pay per year to be accumulated in the following manner: 

(a) After a thirty (30) day period has been worked an officer shall have 
accumulated fifteen (15) days time off. Time off shall be accumulated on any 
additional days worked (after the first thirty (30) day period) on the basis of 
5 of a day for each day worked, and it will not be necessary to complete an 
additional thirty (30) day period to receive such time off credits so accumu- 
lated. 

* oe . * + + € 

(c) Time off provisions shall be inclusive of the annual and sick leave pro- 
vided for under Government Regulations which are applicable to the Corpora- 
tion. 

(d) When time off is taken, it will be paid for at the rate at which it was 
accumulated. 

(e) Time off will be granted only when properly relieved. 

(f) No time will be accumulated by any licensed deck officer while absent 
from the boat, either on leave with pay, sick leave, in a non-pay status, or while 
extending his license as provided in Section 2 of this Appendix. 


In view of the nature of the foregoing provisions and having in 
mind the primary purpose for which “time off” is granted to these em- 
ployees—to compensate them for extra hours of duty—it reasonably 
may be concluded that such “time off” is not annual leave within the 
meaning of that term as used in section 1212, supra, and that the pro- 
visions of said section have no application in such cases. 
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Copies of the labor agreements between the Inland Waterways Cor- 
poration and certain of the vessel employees, transmitted here in- 
formally, are returned herewith. 


[B-82473] 


Pay—Retired—Army Officer Advanced on Retired List— 
Service Prior to November 12, 1918 


An Army officer with service prior to November 12, 1918, who was retired 
after June 1, 1942, in his permanent rank under the provisions of section 3 of 
the act of June 13, 1940, after having served satisfactorily in a higher temporary 
rank for not less than six months during World War II, is entitled under section 
203 (a) of the act of June 29, 1948, and the fourth paragraph of section 15 of the 
Pay Readjustment Act of 1942, to be advanced on the retired list to the higher 
temporary rank and to have his retired pay computed at 75 percent of the active- 
duty pay of such higher temporary rank. 25 Comp. Gen. 274 and 26 id. 932, 
modified. 

Assistant Comptroller General Yates to Col. B. J. Tullington, De- 
partment of the Army, January 17, 1951: 


By endorsement of December 16, 1948, the Chief of Finance for- 
warded to this Office a letter from your predecessor, Colonel C. B. 
Lenow, dated November 26, 1948, requesting decision as to whether 
payment is authorized on a voucher submitted therewith in favor of 
Colonel Fred E. Davis, U. S. Army, Retired, in the amount of 
$243.86, covering an adjustment in retired pay for the period June 
29, 1948, through November 30, 1948, at the rate of $48.13 per month. 

It is stated that the officer was placed on the retired list effective 
February 28, 1943, in the grade of lieutenant colonel, pursuant to the 
provisions of section 3 of the act of June 13, 1940, 54 Stat. 380, and 
the uniform retirement date act of April 23, 1930, 46 Stat. 253, having 
attained the age of 60 on February 6, 1943. Also it is noted that the 
Official Army Register of January 1, 1950. indicates that the officer 
was temporarily appointed a colonel, AUS, and served on active duty 
under a temporary appointment in that grade from August 10, 1942, 
to December 25, 1943. The said Register further shows that the officer 
was appointed a captain in the Quartermaster Section, Officers’ Re- 
serve Corps, June 6, 1917, and promoted to major, Quartermaster 
Corps, USA, February 18, 1919. A statement on voucher and state- 
ments made by the officer in communications to this Office indicate 
that his claim for the difference between 75 per centum of the pay of 
a lieutenant colonel with over 24 years’ service and 75 per centum of 
the pay of a colonel with equal length of service is on the basis that 
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he served in the military forces of the United States prior to November 
12, 1918. 

Section 203 (a) of the Army and Air Force Vitalization and Retire- 
ment Equalization Act of 1948, approved June 29, 1948, 62 Stat. 1085, 
provides, inter alia, that commissioned officers of the Regular Army, 
theretofore or thereafter retired under any provision of law, shall 
be advanced on the applicable officers’ retired list to the highest tem- 
porary grade in which they served satisfactorily for not less than six 
months, as determined by the Secretary of the Army, during the 
period September 9, 1940, to June 30, 1946, and shall receive retired 
pay “at the rate prescribed by law,” computed on the basis of the 
base and longevity pay which they would receive if serving on active 
duty in such higher grade. It is assumed from your submission of the 
matter that pursuant to such provision the Secretary of the Army 
has determined that Colonel Davis served satisfactorily in his tempo- 
rary grade of colonel for six months or more during the period men- 
tioned and has been advanced on the retired list to that grade. 

Section 3 of the act of June 13, 1940, supra, provides, inter alia, 
that any officer on the active list of the Regular Army who served in 
any capacity as a member of the military or naval forces of the United 
States prior to November 12, 1918, shall “upon his own application” 
be retired with annual pay equal to 75 per centum of his active-duty 
annual pay at the time of his retirement. However, since it does not 
appear Colonel Davis was retired upon his own application but ap- 
parently retired involuntarily for age, it is not clear that such pro- 
vision would apply to his case. Cf. decision dated July 13, 1950, 30 
Comp. Gen. 15. But it is not necessary to decide that question if 
Colonel Davis is entitled to retired pay computed at 75 per centum of 
the pay of a colonel by virtue of the provisions in section 203 (a) of 
the act of June 29, 1948, supra. together with the provision in the 
fourth paragraph of section 15 of the Pay Readjustment Act of 1942, 
56 Stat. 367, 368, which reads as follows: 

The retired pay of any officer of any of the services mentioned in the title 
of this Act who served in any capacity as a member of the military or naval 
forces of the United States prior to November 12, 1918, hereafter retired under 
any provision of law, shall, unless such officer is entitled to retired pay of a 


higher grade, be 75 per centum of his active duty pay at the time of his retire- 
ment. 


In decision of June 18, 1947, 26 Comp. Gen. 932, it was held that 
the said fourth paragraph of section 15 of the Pay Readjustment 
Act of 1942 does not authorize the retired pay of an officer of the 
Regular Navy, voluntarily retired under the provisions of section 6 
of the act of February 21, 1946, 60 Stat. 27, to be computed at the rate 
of 75 per centum of the active-duty pay of the highest temporary 
grade held by him. The conclusion reached in that and several 
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other decisions of this Office was based largely upon a decision dated 
September 18, 1945, 25 Comp. Gen. 274, to the Secretary of the Navy, 
wherein it was held that officers of the Regular Navy who served in 
the military or naval forces prior to November 12, 1918, and who were 
temporarily serving in higher grades pursuant to the act of July 24, 
1941, 55 Stat. 603, as amended, when voluntarily retired under section 
1443, Revised Statutes (40 years’ service); the act of May 13, 1908, 
35 Stat. 128 (30 years’ service) ; or section 12 (e) of the act of June 23, 
1938, 52 Stat. 950 (20 years’ commissioned service), were entitled, un- 
der the said fourth paragraph of section 15 of the 1942 act, to retired 
pay computed at the rate of 75 per centum of the active-duty pay of 
their permanent grades, but not at the rate of 75 per centum of the 
active-duty pay of their temporary grades. In 1945, when the said 
decision was rendered, the then existing law did not authorize officers 
of the Navy to receive retired pay based upon their higher temporary 
grades—except in the cases of officers who incurred physical dis- 
ability, or reached the age of 64 years, while serving under a tem- 
porary appointment in a higher grade. Nevertheless, the view was 
advanced that, by virtue of the provisions of the fourth paragraph 
of section 15 of the 1942 act, an officer retired on or after June 1, 
1942, who had served in the military or naval forces prior to Novem- 
ber 12, 1918, and who, at the time of retirement, was serving under a 
temporary appointment pursuant to the act of July 24, 1941, was 
entitled, even though not retired for age or disability, to have his 
retired pay computed under the said fourth paragraph on the basis 
of the active-duty pay of his higher temporary grade. This Office, 
in disagreeing with such view, took the position in the said decision 
of September 18, 1945, that (quoting from 25 Comp. Gen. 274, _— 


* * * since the act of July 24, 1941, dealing specifically with the abject 
matter of retired pay on account of service in higher temporary ranks there- 
under, clearly restricts payment of retired pay based on the higher temporary 
grades to cases of officers who incur physical disability while serving under 
such temporary appointments, it would require a clear showing of legislative pur- 
pose to warrant a conclusion that the general language employed in the said 
section 15 was intended to grant to the class of officers mentioned therein the 
right to have their retired pay based on the active duty pay of their higher tem- 
porary grades or ranks. * * 

That is to say, while the said fourth paragraph of section 15 of the 
Pay Readjustment Act of 1942 fixed a 75 per centum retirement pay rate 
for all officers thereafter retired who had served in any capacity as a 
member of the military or naval forces prior to November 12, 1918, 
there was no authority in that provision to apply such rate to the pay 
of higher temporary grades. 

Subsequent to that decision, however, legislation was enacted spe- 
cifically providing that personnel on the active list of the Navy, when 
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subsequently retired, should be advanced on the retired list to the 
highest grade and rank in which they served satisfactorily under 
temporary appointments and should receive retired pay computed at 
the “rate prescribed by law” and applicable in each individual case 
“but based upon such higher rank.” Similar provision was made for 
advancement and increased retired pay for naval personnel on the 
retired list returned to an inactive status who had, while serving on 
active duty, satisfactorily served in a higher temporary rank. See 
section 10 of the act of July 24, 1941, as amended by section 8 of the 
act of February 21, 1946, 60 Stat. 28. Also, see section 7 of the said 
act of February 21, 1946. Substantially similar provisions were later 
made in section 203 of the act of June 29, 1948, 62 Stat. 1085, supra, 
for the advancement of personnel of the Army and Air Force on 
the applicable retired list to the highest temporary grade in which 
they served during the war period, with retired pay “at the rate pre- 
scribed by law” based upon such higher grade. See, also, section 511 
of the Career Compensation Act of 1949, approved October 12, 1949, 
63 Stat. 829. Thus, it will be seen that the law now not only prescribes 
a special 75 percent retirement pay rate for officers who served in the 
military or naval forces prior to November 12, 1918, it also specifically 
authorizes retirement of personnel of the armed forces in their highest 
temporary World War II grades and ranks, with retired pay “at the 
rate prescribed by law” based on such higher ranks. Such subsequent 
legislation specifically authorizing the computation of retirement pay 
on the basis of higher temporary grades thus largely removed the 
basic premise for the said decision of September 18, 1945, and it now 
appears that the rule in that decision should not have been extended 
to cases arising under such subsequent legislation. A failure to recog- 
nize this would negative in this and other cases the special benefit or 
retirement pay differential which the Congress intended to bestow 
on officers who had service prior to the end of hostilities in the First 
World War, as against those who had no such service. Cf. 30 Comp. 
Gen. 15, supra. 

It is concluded, therefore, that there is no remaining adequate basis 
for holding that the provisions of the fourth paragraph of section 15 
of the Pay Readjustment Act of 1942 are applicable only to the per- 
manent rank or grade in cases arising under the said 1946 and 1948 
acts where the Congress has authorized retired pay at the rate “pre- 
scribed by law” and based on a higher temporary grade or rank. To 
the extent that previous decisions of this Office have held such provi- 
sions inapplicable to the pay of an officer’s temporary grade or rank 
in such cases, they are modified accordingly. On such basis, assuming 
that the Secretary of the Army has determined that Colonel Davis 
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served satisfactorily in the grade of colonel for not less than six months 
during the period September 9, 1940, to June 30, 1946, and that the 
said retired officer otherwise qualifies under the law, payment on the 
submitted voucher, returned herewith, is authorized, if otherwise 
correct. 


[B-97827] 


Pay—Retired—Coast Guard—Computation Under Career 
Compensation Act of 1949 


Section 511 of the Career Compensation Act of 1949 in effect removed the prior 
Statutory limitations on retirement pay rights based upon the highest temporary 
ranks, grades, or ratings in computing under method (b) of that section retire- 
ment pay of members of the uniformed services who were retired prior to Octo- 
ber 1, 1949, therefore, subject to the other limitations of section 511, members 
of the Coast Guard, retired prior to October 1, 1949, are entitled to retirement 
pay computed on the monthly basic pay of the highest federally recognized rank, 
grade, or rating satisfactorily held under either a permanent or temporary 
appointment as determined by the Secretary of the Treasury, notwithstanding 
the provisions of law under which appointed or date of appointment. Compare 
29 Comp. Gen. 404. 


Assistant Compiroller General Yates to the Secretary of the Treas- 
ury, January 18, 1951: 


There has been considered your letter of August 29, 1950, requesting 
decision on questions which have arisen in connection with the admin- 
istration of certain provisions of the Career Compensation Act of 1949, 
the first two of which are as follows: 


1. Does section 511 of the Career Compensation Act of 1949, authorize the 
retired pay of an officer or enlisted man of the Coast Guard who was retired for 
any reason prior to 1 October, 1949, and who was not recalled to active duty prior 
to said date, to be computed on the basis of a higher rank, grade or rating than 
that in which retired or upon which his retired pay is based, provided his service 
in such higher rank, grade or rating is certified as satisfactory by the Secretary 
of the Treasury? 

2. Does section 511 of the aforementioned act authorize the retired pay of a 
Coast Guard officer or enlisted man retired for any reason prior to October 1, 1949, 
with the exception of enlisted men retired pursuant to the Act of May 24, 1939, 
53 Stat. 755, and who are recalled to active duty and released therefrom prior to 
October 1, 1949, to be computed upon the basis of a higher rank, grade or rating 
held while serving on active duty upon recall from the retired list, provided his 
service in such higher rank, grade or rating, is certified as satisfactory by the 
Secretary of the Treasury? 


It is stated that certain enlisted men, and possibly some oflicers, of 
the Coast Guard who were retired prior to October 1, 1949, have served 
in a higher rank, grade, or rating than that in which retired or upon 
which their retired pay is based. In some cases the higher ranks, 
grades, or ratings were held prior to retirement, while in other cases 
the higher ranks, grades, or ratings were not held until after retire- 
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ment but while serving on active duty as retired officers or enlisted men 
prior to October 1, 1949. It is stated that the retired pay of such 
personnel was not computed immediately prior to October 1, 1949, on 
the basis of the higher ranks, grades, or ratings because of the absence 
of statutory authority therefor, and that such personnel have not 
served on active duty subsequent to October 1, 1949. Also, it is pointed 
out that the said section 511, 63 Stat. 829, provides in method (b) 
thereof for computation of: 

* * * monthly retired pay * * * equal to 2% per centum of the 
monthly basic pay of the highest federally recognized rank, grade, or rating, 
whether under a permanent or temporary appointment, satisfactorily held, by 
such member or former member, as determined by the Secretary concerned, and 
which such member, or former member, would be entitled to receive if serving on 
active duty in such rank, grade, or rating, multiplied by the number of years of 
active service creditable tohim; * * 

Your questions were submitted because of doubt as to whether the 
said method (b) in section 511 authorizes the retired pay, retirement 
pay, or equivalent pay of a member retired prior to October 1, 1949, to 
be computed on the basis of a higher rank, grade, or rating than that 
authorized for retired pay purposes by the law in effect prior to the 
effective date of the Career Compensation Act of 1949. 

The submission does not cite the statutory provisions or other 
authority under which members of the Coast Guard here involved 
served in higher ranks, grades, or ratings than those in which retired 
or upon which their retired pay is based. However, it is understood 
informally that the cases involved may be classified generally in three 
groups: (1) Certain enlisted men and officers who were temporarily 
appointed on or after July 1, 1946, to higher ranks, grades, or ratings 
under the act of July 24, 1941, 55 Stat. 603, and who, upon retirement, 
were placed on the retired list in lower ranks, grades, or ratings held 
by them prior to July 1, 1946; (2) enlisted members who were ap- 
pointed temporary warrant officers pursuant to the provisions of sec- 
tion 6 of the act of April 21, 1924, 43 Stat. 106, 14 U. S. C. 206 (b), 
and who later reverted to their permanent enlisted status; and (3) 
enlisted members who were promoted to higher ratings under the 
general authority to make promotions to meet the needs of the service 
and who were later reduced in rating for reasons of economy or reduc- 
tion in force. The first of the said groups apparently includes mem- 
bers who have held higher temporary ranks or grades since June 30, 
1946, but who are not covered by the act of February 21, 1946, 60 Stat. 
26, 28, which authorizes the retirement of certain members of the 
Navy, Marine Corps and, by assimilation, the Coast Guard, in higher 
temporary grades, with retired pay based thereon, but which restricts 
such benefits to the highest rank in which an officer served prior to 
July 1, 1946. The second group includes those covered by the act of 
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April 21, 1924, 43 Stat. 106, section 6 (b) of which provides that any 
enlisted man in the permanent Coast Guard may be appointed as a 
temporary warrant officer and any enlisted man so appointed shall be 
entitled to retirement in the same manner as though he had continued 
te hold his permanent rating. It is understood that the third group 
includes enlisted men who were promoted to higher ratings under the 
general authority vested in the Coast Guard to distribute enlisted men 
in ratings established by the Secretary but who, prior to retirement, 
were reduced in rating incident to reduction in force. 

By section 511 of the Career Compensation Act of 1949, the limita- 
tions contained in prior statutes with respect to retirement pay rights 
based upon the highest temporary ranks, grades, or ratings were in 
effect removed in connection with the computation under method (b) 
of retirement pay of members of the uniformed services who were 
retired prior to October 1, 1949, for the purpose of ascertaining 
whether greater benefits accrue under method (a) or (b) as therein 
provided. Hence, subject to the other limitations expressly or im- 
pliedly contained in the said section 511, members of the uniformed 
services, retired prior to October 1, 1949, are entitled to have their 
retirement pay computed as therein provided on the “monthly basic 
pay of the highest federally recognized rank, grade, or rating, whether 
under a permanent or temporary appointment, satisfactorily held, by 
such member or former member, as determined by the Secretary con- 
cerned,” without regard to the provisions of law under which such 
appointment was made or the date of such appointment. C/.29 Comp. 
Gen. 404, answer to question (c). 

On such basis, your first two questions are answered in the affirma- 
tive, it not being understood, however, why the language in the second 
question “with the exception of enlisted men retired pursuant to the 
Act of May 24, 1939, 53 Stat. 755,” was included therein. That statute 
authorizes the retirement of enlisted men after 20 years’ service under 
certain conditions and no reason is apparent why the provisions of 
section 511 of the Career Compensation Act of 1949 would not apply 
to them the same as to other enlisted members retired prior to October 
1,1949. If there be any question on that matter, it may be resubmitted. 

Your third question is as follows: 


3. Does section 516 of the Career Compensation Act of 1949 authorize the 
retired pay of an officer or enlisted man of the Coast Guard who was retired 
for any reason, and who was recalled to active duty and served on active duty 
on or after 1 October, 1949, in a higher rank, grade or rating, to be computed, 
upon release from active duty, upon the basis of such higher rank, grade or 
rating held while serving on active duty upon recall from the retired list? 


Section 516 of the Career Compensation Act of 1949, 63 Stat. 832, 
provides, inter alia, that members and former members of the uni- 
formed services who have been, or may hereafter be retired, etc., 
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shall be entitled to receive increases in retired pay, for all duty per- 
formed after retirement, with a proviso that the increased retired pay 
to which such a member is entitled upon release from active duty is to 
be computed on a percentage of the base and longevity pay or the 
basic pay, as the case may be, as prescribed therein, of “the rank or 
grade in which he would be eligible, at the time of his release from 
active duty, to be retired * * * except for the fact he is already 
a retired person.” Nothing is found in these provisions requiring or 
contemplating that the retired pay in such cases shall, ipso facto, be 
computed on the basis of a higher rank, grade, or rating held while 
serving on active duty after retirement. That depends on whether 
the member would otherwise be entitled to be retired in such higher 
rank, grade, or rating, at the time of relief from active duty, if he had 
not theretofore been retired. That would depend, in turn, on such 
factors as whether such higher rank, grade, or rating was permanent 
or tempcrary, or perhaps honorary, and to the particular provisions 
of retirement law then in effect as applied to his particular case. It 
appears, therefore, that no categorical answer can be given to your 
third question. In connection with such matter, however, it may be 
noted that Title 14 of the United States Code, relating to the Coast 
Guard, as revised and enacted into law by Public Law 207, approved 
August 4, 1949, 63 Stat. 524, expressly provides in section 422 that all 
retired personnel when recalled to active duty shall serve in the grade 
or rating in which they were serving at the time of retirement. See, 
also, page A-36 of Report No. 557, 81st Congress, of the Committee on 
the Judiciary, House of Representatives, where the reason for such 
restriction is stated. 


[B-983868] 


Court Costs—Government Liability in Bankruptcy Proceed- 
ings 


In view of the provisions of 28 U. S. Code 2412 (a), making the United States 
liable for court fees and costs only when such liability is expressly provided for 
by an act of Congress. and of the absence of any provisions in the Bankruptcy 
Act, as amended. which expressly divest the United States of its statutory im 
munity from the payment of such charges, court fees and costs prescribed pur- 
suant to said Bankruptcy Act may not be paid from funds appropriated to the 
Department of Justice. 


Comptroller General Warren to the Attorney General, January 19, 


1951: 


Reference is made to letter of October 13, 1950, from the Adminis- 
trative Assistant Attorney General, file A3-49-012, requesting to be 


979477 —52——-22 
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advised whether funds appropriated to the Department of Justice are 
available for the payment of the fees and charges promulgated pur- 
suant to the authority contained in section 40 of the Bankruptcy Act, 
as amended by the act of June 28, 1946, 60 Stat. 327, 11 U. S. Code 
68 (c) (3). 

As indicated in the said letter, this Office previously ruled on a simi- 
lar question in decision B-51568, dated September 10, 1945, wherein 
it was held that, in the absence of statutory authority, neither the 
funds appropriated to the Department of Justice, which acts as the 
attorney for the loaning agency, nor the funds under the control of the 
loaning agency, were available for the payment of costs of litigation 
in bankruptcy proceedings, even though the estate involved may be 
without assets. It is suggested, however, that subsequent to the date of 
such decision there have been changes in the :aw and the bankruptcy 
picture in general which may require an answer different from that 
given in the decision referred to above. 

Section 68 (c) (3) of title 11, U. S. Code, provides as follows: 

(3) Charges for the expense of special services relating to or in connection with 
proceedings before referees shali be made and collected by the referees in accord- 
ance with regulations to be prescribed by the Director, with the approval of the 
conference, and the proceeds shall be paid by the referees to the clerk for trans- 
renee to the Treasury of the United States for deposit in the referees’ expense 

Pursuant to the above provision of law, a schedule of fees was pre- 
scribed by the Director of the Administrative Office of the United 
States Courts and approved by the Judicial Conference and promul- 
gated by Bulletin 327 of the Administrative Office dated June 26, 1947, 
effective July 1, 1947. 

Nothing is said in Bulletin No. 327 with respect to the liability of 
the United States for payment of fees in cases in which it is interested, 
and it is stated in the letter from the Administrative Assistant that 
your office has no information regarding the extent to which consider- 
ation was given to the rule exempting the sovereign when the schedule 
of fees was considered by the Judicial Conference. It is pointed out, 
however, that at its September 1947 session the Conference refused to 
grant to the Reconstruction Finance Corporation an exemption from 
liability for such fees even though section 3 (a) of the Reconstruc- 
tion Finance Corporation Act as amended by the act of June 30, 1947, 
61 Stat. 202 (15 U. S. Code 603), grants the Corporation the same im- 
munities and exemptions from the payment of costs, charges, and fees 
as are accorded the United States pursuant to sections 543, 548, 555, 
557, 578, and 578a of title 28, U. S. Code, 1940 edition. 

Generally, Government corporations such as the Reconstruction 
Finance Corporation which may sue and be sued are, in the absence 
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of legislation to the contrary, subject to the same standards applicable 
to other litigants, and are not vested with governmental immunity 
from the payment of costs. Reconstruction Finance Corp. v. J. G. 
Menihan Corp., et al., 312 U.S. 81. Cf. National Home For Disabled 
Volunteer Soldiers v. Parrish, 229 U. S. 494. Hence, the statutory 
exemption from costs provided by 28 U. S. Code 2412 (a) which states 
that “The United States shall be liable for fees and costs only when 
such liability is expressly provided for by Act of Congress” would not 
appear to be applicable to corporations such as the Reconstruction 
Finance Corporation. So far as concerns the action of the Judicial 
Conference referred to in the letter of October 13, 1950, apparently it 
is the view of the Conference that the immunities and exemptions 
expressly granted to the Reconstruction Finance Corporation, now 
recodified in title 28 as sections 551, 604, 751, 1913, 1914 and 1923, do 
not extend to the charges for special services established pursuant to 
11 U. S. Code 68 (c) (3). In any event there is perceived no proper 
basis for construing the action of the Judicial Conference as a deter- 
mination that the immunity of the United States from costs is not 
applicable in respect to these charges. 

Under the circumstances, and since nothing is found in the Bank- 
ruptey Act, as amended, nor in Bulletin No. 327 expressly providing 
that the United States shall pay the fees and costs here involved, it 
must be concluded that the funds appropriated to the Department of 
Justice are not available for the payment of the charges in question. 


[B-100168] 


Witnesses—Fees and Mileage—Administrative Hearings 


Under 49 U. S. Code 644 (b) a witness summoned before the Civil Aeronautics 
Board is entitled to the same fees and mileage as paid witnesses in the courts 
of the United States under 28 U. S. Code 1821, which allows mileage from either 
permanent or temporary residence to which the subpoena or summons is sent 
to place of trial and return, so that a witness who received a summons at his 
temporary residence to appear at a hearing before the Civil Aeronautics Board 
at his permanent residence may be paid the fees and mileage authorized for said 
court witnesses, even though there was no return to his temporary residence 
after the hearing. 


Comptroller General Warren to Mark J. Gralia, Department of 
Commerce, January 22, 1951: 


By letter dated December 12, 1950, the Chief, Accounting Division, 


Civil Aeronautics Administration, Department of Commerce, for- 
warded your letter dated December 8, 1950, transmitting a voucher 
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iu the amount of $36.35 in favor of Robert L. Zimmer, together with 
supporting papers, for the payment of mileage and witness fees for 
attendance to testify in certain proceedings before the Civil Aero- 
nautics Board. You request a decision as to whether, under the cir- 
cumstances hereinafter related, you are authorized to make payment 
ot the voucher submitted. 

It is reported that Mr. Zimmer was requested by a subpena of the 
Civil Aeronautics Board dated November 9, 1950, and addressed to 
him in care of General Delivery, Baker, Oregon, to attend and testify 
in the matter of Donald W. Nyrop, Administrator of Civil Aero- 
nautics, Claimant v.J.B. McKelvey, Respondent, Docket No. SR-2100, 
at Seattle, Washington. You state that Baker, Oregon, was Mr. 
Zimmer's temporary residence during employment in that city and 
that his permanent residence was Seattle, Washington. Also, Mr. 
Zimmer did not claim mileage for return travel to Baker as the need 
of his continued employment there was eliminated by arrangements 
in his company after he arrived at Seattle. In view of the doubt 
that the payment may be made for mileage between the temporary 
residence and place of hearing under existing law, you request the 
opinion of this Office as to whether or not payment of the claim as 
submitted is authorized. 

Section 1821, title 28, U. S. Code, provides, in pertinent part, as 
follows: 

A witness attending in any court of the United States or before a United 
States commissioner or person taking his deposition pursuant to any order of a 
court of the United States, shall receive $4 for each day’s attendance and for the 
time necessarily occupied in going to and returning from the same, and 7 cents 
per mile for going from and returning to his place of residence. * * * 

Subsection (b), section 644, title 49, U. S. Code, provides, with re- 
spect to hearings before the Civil Aeronautics Board. as follows: 

For the purposes of this chapter the Board shall have the power to require 

by subpena the attendance and testimony of witnesses and the production of all 
books, papers, and documents relating to any matter under investigation. Wit- 
nesses summoned before the Board shall be paid the same fees and mileage that 
are paid witnesses in the courts of the United States. 
Hence, from the above-quoted provisions the matter of entitlement to 
mileage for going to and returning from place of residence is the same 
with respect to a witness appearing before a court or the Civil Aero- 
nautics Board. 

In a case before a former Comptroller of the Treasury as reported 
in 27 Comp. Dec. 149, involving facts which are practically identical 
with those in the present case, the former Comptroller held, quoting 
the syllabus, as follows: 

Under section 848, Revised Statutes, authorizing payment of mileage to a 


Government witness from place of residence to place of trial or hearing and 
return, the term “place of residence” is not limited in its application to the legal 
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residence, but includes as well any place at which the witness is actually resid- 
ing either permanently or temporarily and to which the subpena or summons 
is sent. 

The fact that the witness did not return to his temporary residence 
at Baker, Oregon, after the hearing would not affect the rule laid down 
in the above decision, the law authorizing such mileage being substan- 
tially the same now as was in effect at the time of the decision referred 
to. Accordingly, you are advised that the voucher in question, which 
is returned together with its enclosures, may be certified for payment 
if otherwise correct. 


[B-100756] 


Compensation—Initial Salary Rate—Position Reallocations 


Employees whose positions were administratively reallocated to higher grades 
but upon review by the Civil Service Commission were allocated to lower grades 
although above those held prior to reallocation are to be considered as having 
received promotions to the grades in which their positions finally were placed, 
and, therefore, as the minimum rates of compensation of the positions as finally 
allocated exceed the employees’ former salaries by more than one step, their 
basic rates of compensation are required by section 802 (b) of the Classification 
Act of 1949 to be fixed at the minimum rates of the respective grades of such 
positions. 


Comptroller General Warren to the President, Board of Commis- 
sioners of the District of Columbia, January 23, 1951: 


Reference is made to your letter of January 15, 1951, requesting 
decision whether you may place the employees cccupying four of 
the five positions therein named, infra, at the top salary rate of the 
respective grades to which they have been finally allocated downward 
by the Civil Service Commission. It appears that the five positions 
were reallocated administratively October 15, 1950, but upon post 
audit the Civil Service Commission found four of them allocable to 
grades lower than those to which administratively allocated. The 
title of the affected positions and the respective changes in grade are 
stated in your letter as follows: 


- 
| 


Previous allo. | Salary | Present allo | Salary , Proposed 

Title of position cation rate cation rate Wd 

Sec’y Bd. of Commissioners........ GS-301-13-13....| $8,600 | GS-301-15....| $10,000 | GS-301-14. 
Spee. Asst. to President, Bd. of 

CINE nisi widcectcmmin GS-301-12-36.... 7. 200 | GS-301-14___. 8,800 | No change. 
Spec. Asst. to Eng. Commis- 

i ie a atnidhal GS-301-9-101.... 4,850 | GS-301-12_._. 6,400 | GS-301-11 
Director of Weights, Measures, 

and Markets ~.| G8-301-12-497...| 7,000 | GS-301-14..._| 8,800 | GS-301-13. 








Superintendent of Licenses.......-. | GS-301-12-1786..| 6, 600 | SN Pt 8,800 | GS- 301-13. 
| 








320 DECISIONS OF THE COMPTROLLER GENERAL 08] 


The administrative action in reallocating these positions, and the 
post audit by the Civil Service Commission, were pursuant to sections 
502 and 503 of the Classification Act of 1949, Public Law 429, 63 Stat. 
958, 959, which sections provide as follows: 


Sec. 502. (a) Except as otherwise provided in this title, each department 


shall place each position under its jurisdiction and to which this Act applies in - 


its appropriate class and grade in conformance with standards published by the 
Commission or, if no published standards directly apply, consistently with pub- 
lished standards. A department may, whenever the facts warrant, change any 
position which it has placed in a class or grade under this subsection from such 
class or grade to another class or grade. Such actions of the departments shall 
be the basis for the payment of compensation and for personnel transactions 
until changed by certificate of the Commission. 

(b) The Commission shall, from time to time, review such number of posi- 
tions in each department as will enable the Commission to determine whether 
such department is placing positions in classes and grades in conformance with 
or consistently with published standards. 

Sec. 503. Whenever the Commission finds under section 502 (b) that a posi- 
tion to which this Act applies is not placed in its proper class and grade in con- 
formance with published standards or that positions for which no standards 
have been published are not placed in classes and grades consistently with pub- 
lished standards, it shall, after consultation with appropriate officers or em- 
ployees of the department concerned, place each such position in its appropriate 
class and grade and shall certify such action to the department. The department 
shall take action in accordance with such certificate, and such certificate shall be 
binding on all udministrative, certifying, pay roll, disbursing, and accounting 
officers of the Government. 


Section 802, (a) and (b) of the above act, 63 Stat. 969, provides: 


Sec. 802. (a) The rate of basic compensation to be received by any officer or 
employee to whom this Act applies shall be governed by regulations issued by 
the Commission in conformity with this Act when— 


(1) he is transferred from a position to which this Act does not apply; 

(2) he is transferred from any position to which this Act applies to 
another such position: 

(3) he is demoted to a position in a lower grade; 

(4) he is reinstated, reappointed, or reemployed ; 

(5) his type of appointment is changed ; 

(6) his employment status is otherwise changed; or 

(7) his position is changed from one grade to another grade. 


(b) Any officer or employee who is promoted or transferred to a position in 
a higher grade shall receive basic compensation at the lowest rate of such higher 
grade which exceeds his existing rate of basic compensation by not less than 
one step-increase of the grade from which he is promoted or transferred. If, 
in the case of any officer or employee so promoted or transferred who is receiving 
(1) One or more longevity step-increases under section 703, or (2) basic com- 
pensation at a rate in excess of the maximum scheduled rate for his grade under 
section 604 (b) (11), section 1105 (b), or any other provision of law, there is no 
rate in such higher grade which is at least one step-increase above his existing 
rate of basic compensation, he shall receive (A) the maximum scheduled rate of 
such higher grade, or (B) his existing rate of basic compensation, if such existing 
rate is the higher. 


Pursuant to the provisions of section 802 (a), supra, the Civil 
Service Commission has promulgated regulation Z1-316.03 in the 
Federal Personnel Manual, section 25.103 of which provides: 


(b) Subject to the mandatory requirements of subsection (d) and section 
25.104, an employee who is reemployed, transferred, reassigned, promoted, re- 
promoted, or demoted may be paid at any scheduled rate for his grade which does 
not exceed the employee's highest previous rate * * *. 











Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 321 


As the reallocation cf the second position listed in your submission 
was not changed by the Civil Service Commission, the incumbent of 
that position properly is payable at the minimum salary of GS-14. 
Had the other four positions been allocated administratively to the 
grades in which subsequently placed by the Civil Service Commission, 
there would have been no question but that the incumbents properly 
could be paid only the minimum salary rates of such grades and would 
not have obtained the top salary rates in the respective grades until 
approximately nine years later. Construing sections 502 and 503 
together makes it apparent that any reallocation by administrative 
action is tentative only, and not of such permanency that the subse- 
quent reduction of the employee to a lower grade on order of the 
Civil Service Commission constitutes, or could be considered, a de- 
motion within the purview of section 25.103 of the Civil Service regu- 
lations quoted above. Accordingly, the net result of the reallocations 
uu the five cases is the promotion of the respective employees to the 
grades in which their positions were finally placed, and section 802 (b) 
of the Classification Act of 1949, supra, requires payment at the mini- 
mum salary rates of the respective grades as such rates exceed their 
former salaries by more than one step. 


[B-95492] 


Mileage—Headquarters—Travel by Privately Owned Auto- 
mobile 


While 14 U. S. Code 474 authorizes payment of transportation expenses incurred 
by Coast Guard personnel on official business within the limits of their duty 
station for train, bus, streetcar, ferry, bridge, and similar fares and tolls, the 
statute is silent with respect to the use of privately owned vehicles for conducting 
Government business, and therefore payment may not be made of expenses 
incurred in the use of privately owned vehicles by Coast Guard personnel con- 
ducting Government business within their designated posts of duty in the 
absence of some specific statutory authority therefor. 


Assistant Comptroller General Yates to the Secretary of the Treas- 
ury, January 29, 1951: 


Reference is made to letter of May 11, 1950, from the Acting Sec- 
retary of the Treasury requesting decision as to whether the provisions 
of section 474, title 14, United States Code (as enacted into law by 
section 1 of the act approved August 4, 1949, 63 Stat. 532), authorize 
reimbursement to Coast Guard personnel for the use of privately 
owned vehicles on official Government business within the limits of 
their duty stations and whether payment of a flat rate per mile is 


proper. 








322 DECISIONS OF THE COMPTROLLER GENERAL [30 


Section 474, title 14, United States Code, is as follows: 


Coast Guard personnel may be directed to secure transportation necessary in 
conducting official Government business within the limits of their duty stations, 
and expenses incurred thereby for train, bus, streetcar, ferry, bridge, and similar 
fares and tolls may be defrayed by the Coast Guard, or the personnel so 
directed may be reimbursed for such expenses. 

It is stated that the purpose of the statute is to permit payment 
from Government funds of expenses of transportation of Coast Guard 
personnel whose work requires frequent trips for relatively short 
distances in the immediate area of their duty stations, particularly 
in the case of merchant marine inspectors whose principal duty is 
the inspection of merchant vessels at ports of the United States. It 
is further stated that such duty often requires the use of equipment 
which is not adaptable for carriage by the usual methods of public 
transportation but which must be transported either in Government 
vehicles or by taxicabs or privately owned vehicles and that since in 
many instances Government vehicles are not available, the use of 
taxicabs or privately owned vehicles is required to accomplish the 
assigned duty. 

Section 474, supra, authorizes payment by the Coast Guard of trans- 
portation expenses incurred for “train, bus, streetcar, ferry, bridge, 
and similar fares and tolls,” in connection with the transportation of 
Coast Guard personnel on official Government business within the 
limits of their duty stations and reimbursement is authorized to be 
made in cases where said personnel have properly incurred “such 
expenses.” The statute, however, is silent with respect to the use 
by Coast Guard personnel of privately owned vehicles in conducting 
official Government business within the limits of their duty stations. 
The legislative hearings in connection with H. R. 4566, which bill 
subsequently was enacted into law as title 14, United States Code. 
including that portion of House Report No. 557, dated May 10, 1949, 
quoted in the Acting Secretary's letter of May 11, 1950, make no 
reference to the use of privately owned vehicles. The only pertinent 
general provision in the statute is the one which refers to “similar 
fares and tolls” but such language, even when read with the rest of 
the statute, may not be viewed as including expenses incurred inci- 
dent to the use of privately owned vehicles. Hence, this Office may 
not conclude that the use of privately owned vehicles at Govern- 
ment expense by Coast Guard personnel in conducting official Gov- 
ernment business within the limits of their duty stations was intended 
or contemplated. Especially in view of the specific legislative au- 
thority granted in certain instances for reimbursement of employees 
for expenses incurred in the use of privately owned vehicles when 
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engaged on official Government business within or outside designated 
posts of duty or place of service (see section 4, act of June 9, 1949, 63 
Stat. 166, 5 U. S. C. 837, Supp. III, 1946 Ed., and section 12 of the 
Pay Readjustment Act of 1942, as amended, 56 Stat. 364, 37 U.S. C. 
112), it must be assumed that specific authority for payment of such 
expenses would have been included in the law if payment of such 
expenses was intended to be authorized. 

Accordingly, in the absence of some specific authority therefor, 
you are advised that payment of expenses incurred in the use of 
privately owned vehicles by Coast Guard personnel for travel within 
their designated post of duty is not authorized. In this connection, 
it appears appropriate to mention that the payment of mileage, per 
diem, or other form of commuted allowances, such as the flat allow- 
ance per mile suggested in the letter of May 11, 1950, is allowable 
only when specifically authorized by statute. See 23 Comp. Gen. 875, 
877. 


[B-99246] 


Compensation—Initial Salary Rate—Transfers Between Un- 
classified and Classified Positions 


Under the Federal Employees Pay Regulations, the compensation payable to 
employees whose positions are placed under the Classification Act is based on 
the rate of compensation the employees were receiving immediately prior to the 
transfer, and therefore longevity increases for which the necessary service nad 
heen completed but which had not been received by Post Office Department 
employees prior to their transfer to the General Services Administration may 
not be included in the salaries to be paid the employees in the positions placed 
under the Classification Act. 


The Federal Employees Pay Regulations providing against a reduction in com- 
pensation upon the placing of an employee and his position under the Classiti- 
eation Act of 1949 apply only so long as the employee continues to occupy the 
same position, and therefore a custodial employee transferred from the postal 
service to the General Services Administration at a rate of compensation in 
excess of the maximum rate for the grade in which his position is initially 
placed may not continue to receive that rate of compensation upon his being 
assigned a change in duties, which involves a change in position, even though 
the positions are in the same grade. 


Under the Federal Employees Vay Regulations, the compensation payable to 
employees whose positions are placed under the Classification Act is based 
on the rate of compensation the employee was receiving immediately prior to 
the transfer and not the rate to which his compensation, might have been in- 
creased had he remained in his original position, and therefore the automatic 
annual increase which postal service employees would have received had they 
not been transferred to the General Services Administration is not for con- 
sideration in determining the compensation to be paid such employees in the 
positions placed under the Classification Act. 
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Comptroller General Warren to the Administrator, General Services 
Administration, January 30, 1951: 


Reference is made to your letter of October 30, 1950, requesting 
decision upon certain questions relative to the proper rate of com- 
pensation for custodial employees who were transferred from the 
postal service to the General Services Administration in connection 
with the transfer of certain building management, space assignment, 
and lease functions from the Post Office Department to the General 
Services Administration under Reorganization Plan No. 18 of 1950, 
effective July 1, 1950. 

The questions arise by reason of the fact that certain of the 
employees affected had completed sufficient service during the quarter 
ending June 30, 1950, immediately preceding their transfer, to entitle 
them, had they not been transferred effective July 1, 1950, to an 
annual automatic promotion under the Postal Service Pay Act of 
July 6, 1945, Public Law 134, 59 Stat. 435, as amended, 39 U. S. Code 
864, or to a longevity increase under the act of May 3, 1950, Public 
Law 500, 64 Stat. 101. 

Both the provisions of Public Law 134, prescribing annual auto- 
matic promotions for postal service employees, and the provisions of 
Public Law 500, prescribing longevity promotions, require that the 
promotions shall be effective at the beginning of the quarter following 
the completion of the required service. Since the custodial employ- 
ees here involved, who, during the quarter ending June 30, 1950, had 
completed the service required for an annual or a longevity promotion, 
had been transferred to the General Services Administration, and 
were no longer in the postal service on July 1, 1950, the beginning 
of the quarter following the completion of such service, there is no 
authority, of course, for the granting of such promotions upon the 
basis of legislation applicable exclusively to postal service employees. 
Thus, the basic question for determination is whether the employees 
are entitled to comparable increases under the Classification Act of 
1949 and the regulations issued pursuant thereto which control the 
employees’ rates of compensation on and after July 1, 1950. 

Under section 1101 of the Classification Act of 1949, Public Law 
429, 63 Stat. 971—authorizing the Civil Service Commission to issue 
such regulations as may be necessary for the administration of the 
uct—the Commission issued section 25.103 (d) of the Federal 
Employees Pay Regulations, which makes the provisions of section 
25.104 (b) (1) to (5) of such regulations applicable in determining 
the initial rate of basic compensation of an employee who, together 
with his position, is brought under the Classification Act of 1949 
pursuant to the Reorganization Act of 1949, 63 Stat. 203, such as in the 
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case of the custodial employees here involved. The regulations under 
the said section 25.104 (b) and under 25.104 (c) were issued to cover 
cases similar to the instant case, involving employees initially brought 
under the Classification Act. The former cases arose under séction 
604 (b) (11), 63 Stat. 967, and section 1105 (b), 63 Stat. 972, which 
provide, in effect, that an employee who was receiving compensation 
at a rate in excess of the maximum scheduled rate for the grade 
in which his position is placed and who receives an initial salary 
adjustment under the Classification Act of 1949 shall not suffer a 
reduction in the rate of basic compensation so long as he continues 
to occupy the same position and grade. 

Section 25.104 (b) of the said regulations provides in part as follows: 

(3) If the employee is receiving a rate of basic compensation within the range 
of salary prescribed for the grade in which his position is placed, but not at 
one of the rates fixed therein, his compensation shall be increased to the next 
higher rate. 

(4) If the employee is receiving a rate of basic compensation in excess of the 


maximum scheduled rate for the grade in which his position is initially placed, 
no change shall be made in his existing rate. 


The “existing rate” of basic compensation, as that term is used in 
the provisions quoted above, is defined by section 25.102 (i) of the 
regulations as the rate received immediately prior to the effective date 
of the transfer, promotion, repromotion, demotion, or step-increase. 

Your first question is as follows: 


1. Would the Comptroller General feel obliged to object to this Agency’s in- 
cluding the longevity increases provided under Public Law 500, for which the 
necessary service had been completed during the quarter immediately preceding 
July 1, 1950, in the salaries to be paid to Post Office employees upon their transfer 
to General Services Administration, even though such employees are receiving 
a basie rate of compensation in excess of the maximum scheduled rate of the 
grade in which their positions were classified at the time of the transfer? 

As an example under that question, there are recited the cases of a 
guard and an elevator operator, both of whom had completed 13 years 
of service—the amount of service required for the first longevity 1n- 
crease for postal service employees under Public Law 500—during the 
quarter ending June 30, 1950. The guard and the elevator operator 
currently are receiving compensation at the rates of $3,170 and $2,970 
per annum, the rates which they were receiving as postal service em- 
ployees on June 30, 1950, under sections 14 (g) and 14 (h), respec- 
tively, Public Law 134, as amended, 39 U. S. Code 864. Said rates are 
equal to or in excess of the maximum scheduled within-grade and 
longevity rates for the grades of the positions in which they were 
placed under the Classification Act of 1949, CPC and CPC-2. 

Under the term “existing rate” of basic compensation as defined in 
section 25.102 (i) of the regulations above, the existing rates for con- 
sideration in determining the proper rates of compensation for the 
guard and the elevator operator are the rates the employees were 
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receiving on June 30, 1950, and not the rates to which their compensa- 
tion might have been increased on July 1, 1950, by reason of a longevity 
promotion had they remained in the postal service. Accordingly, in 
answer to your first question, you are advised that, in view of the 
provisions of the Federal Employees Pay Regulations above, this 
Office would be required to object to the inclusion of the longevity in- 
crease as a part of the “existing rate” of compensation saved to the 
guard and elevator operator upon transfer to the General Services 
Administration. 

The second question presented is whether there would be any ob- 
jection for an employee who, before transfer, was receiving less than 
the maximum rate of compensation prescribed for the grade in which 
his position is placed under the Classification Act of 1949 to have his 
rate of compensation converted to the comparable rate in grade after 
the addition of a longevity increase. As an example under that ques- 
tion you cite the case of a chief telephone operator receiving compensa- 
tion on June 30, 1950, at the rate of $3,470 per annum, under section 
14 (e) of Public Law 134, 59 Stat. 448, as amended, 39 U. S. Code 864, 
whose rate of compensation would be converted to GS-5, step 4, $3,475 
per annum, if the longevity increase under Public Law 500 were not 
included, or to GS-5, step 5, $3,600 per annum, if the longevity increase 
were included. The within-grade rates of compensation for GS-5, 
range from the minimum of $3,100 per annum to the maximum of 
$3,850 per annum, and the maximum longevity of $4,225 per annum. 

In line with the answer to the first question, the longevity increase 
for which the required service had been completed as a postal service 
employee during the quarter ending June 30, 1950, is not for consider- 
ation as a part of the basic compensation which, upon transfer, is 
saved to the employee under section 25.104 (b) (3) of the regulations, 
quoted above, where, as here, the rate of compensation as a postal 
service employee is within the range of salary prescribed for the grade 
in which his position is placed but does not correspond to any of the 
rates established therefor. Your second question is answered accord- 
ingly. However, in the case of this employee, who has not reached the 
maximum rate for his grade, your attention is invited to the provisions 
of section 701 (a), Public Law 429, 63 Stat. 967, relative to periodic 
step-increases under which the employee may have acquired some 
benefits upon transfer to the General Services Administration. Cf. 
21 Comp. Gen. 313. 

The third question which you present is stated as follows: 


3. Would the Comptroller object to preserving the compensation of personnel 
so transferred under Reorganization Plan No. 18, when, in the interest of 
increased efficiency, a person drawing compensation in excess of the maximum 
rate, be assigned a change in duties within the same grade? 
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This question is illustrated in your letter by the reassignment of a 
laborer, CPC-2, receiving compensation in excess of the maximum 
scheduled rate in the grade, to perform the duties of an elevator oper- 
ator, which is in the same grade, CPC-2. As pointed out in your 
letter, the provision of the Federal Employees Pay Regulations pro- 
viding against-a reduction in compensation upon transfer, such as here 
involved, apply, under section 25.103 (d), “only so long as the em- 
ployee continues to occupy the same position.” It is urged in your 
letter that the words “the same position,” as used in the regulations, 
were intended to mean “an equivalent rated position.” 

The term “position” is defined by section 301 (1) of the Classifica- 
tion Act of 1949, 63 Stat. 957, as “the work, consisting of the duties and 
responsibilities, assignable to an officer or employee.” It is presumed 
that the Civil Service Commission used the word “position” in the 
Federal Employees Pay Regulations within the meaning of that word 
as defined by the Classification Act of 1949. Under that definition, 
it is clear that an employee who is reassigned from the duties pre- 
scribed for one position to the duties prescribed for another position 
would not continue to occupy the same “position” within the meaning 
of that word as used in the regulations, even though the change in 
duties does not involve a change in grades. The definition of the word 
“position,” as meaning “equivalent graded position,” as proposed in 
your letter, is more nearly within the definition of the words “class,” 
or “class of positions,” and “grade,” as those words are defined by sub- 
sections (2) and (3) of section 301 of the Classification Act of 1949, 
63 Stat. 957. 

Accordingly, a custodial employee transferred from the postal 
service to the General Services Administration under Reorganization 
Plan No. 18 at a rate of compensation in excess of the maximum rate 
for the grade in which his position is initially placed may not continue 
to receive compensation at a rate in excess of the maximum rate for the 
grade under subsection (b) (4) of section 25.104 of the Federal Em- 
ployees Pay Regulations upon his being assigned a change in duties 
which involves a change in position as defined by the Classification 
Act of 1949, even though the positions are in the same grade. 

Your last question is whether automatic annual grade increases of 
$100 each prescribed for postal service employees under Public Law 
134, which the custodial employees here involved would have received 
effective July 1, 1950, had they not been transferred, may be included 
in determining the compensation to be paid such employees now in the 
General Services Administration, even though these employees are 
receiving compensation in excess of the maximum rate for the grade 
in which their positions are initially placed under the Classification 
Act of 1949. 
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Public Law 134 prescribes, in general, annual automatic promotions 
from one grade to another “at the beginning of the quarter following 
one year’s satisfactory service in each grade.” For example, see sec- 
tions 14 (b) through 14 (k), Public Law 134, 59 Stat. 447, 449. 

As indicated above, the existing rate of basic compensation saved to 
an employee under section 25.104 (b) (4) of the Federal Employees 
Pay Regulations is the rate the employee was receiving on June 30, 
1950, and not the rate to which his compensation might have been 
increased on July 1, 1950, had he remained in the postal service. Ac- 
cordingly, an annual automatic increase for which the required service 
had been completed during the quarter ending June 30, 1950, as a 
postal service employee, is not for consideration as a part of the “exist- 
ing rate” of compensation saved to the employee upon transfer to the 
General Services Administration. This is true whether the employee 
is receiving compensation at a rate in excess of the maximum rate or 
at a rate within the range of salary prescribed for the grade in which 
his position is placed initially under the Classification Act of 1949. 
However, in the latter event, the employee may have become entitled 
to a periodic step-increase under the provisions of section 701 (a), 
Public Law 429, as indicated above in the answer to question Z. 


[B-95042] 


Leaves of Absence—Military—Cash Settlement—Retired 
Officer Retained on Active Duty 


An officer who was placed on the retired list of the Navy but retained on active 
duty without break in service is not separated or released from active duty 
within the contemplation of the term “discharge’ as used in the Armed Forces 
Leave Act of 1946, as amended, and therefore such Officer is not entitled to cash 
settlement for unused leave upon being placed on the retired list, however upon 
release from active duty the officer may be compensated, within statutory limi- 
tations, for unused leave then to his credit. 


Assistant Comptroller General Yates to Lt. R. H. Ferris, Department 
of the Navy, January 31, 1951: 


Reference is made to your letter of April 27, 1950, requesting de- 
cision as to whether you are authorized to make payment in the 
amount of $1,424 representing the value of 60 days’ accumulated leave 
to the credit of an officer of the Regular Navy who was placed on the 
retired list of the Navy and voluntarily continued on active duty after 
retirement, without break in service, for an additional year. 

Section 3 (a) of the Armed Forces Leave Act of 1946, Public Law 
704, approved August 9, 1946, 60 Stat. 963, provides, inter alia, that 
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in the case of members who are retired after August 9, 1946, and after 
retirement are continued on or recalled to active duty, leave accrued 
during service prior to retirement may be carried over to the period 
of service after retirement. Such provision in section 3 (a) was a 
part of the original act which, as originally enacted, did not authorize 
payment for unused leave to a member’s credit upon “discharge.” The 
purpose of such provision was to prevent the forfeiture of unused 
leave upon retirement in cases of members continued on or recalled to 
active duty after retirement, the decisions of this Office previously 
having held that officers placed on the retired list but retained on ac- 
tive duty could not thereafter take or be granted the leave which 
accumulated to their credit prior to the effective date of retirement. 
24 Comp. Gen. 291; B-44030, February 22, 1945. It is clear, therefore, 
that the said provision in section 3 (a) was not intended to give a 
member an option to take a cash settlement for unused leave upon 
retirement where he was continued on active duty after retirement. 
Payment for unused leave to a member’s credit upon discharge after 
August 31, 1946, was first authorized by a provision in section 1 of the 
act of August 4, 1947, 61 Stat. 748, amending section 4 of the original 
act to read as follows: 

(c) Any member of the armed forces discharged after August 31, 1946, having 
unused accrued leave standing to his credit at time of discharge shall be com- 
pensated for such unused leave in cash on the basis of the base and longevity 
pay, and allowances, applicable to such member on the date of discharge includ- 
ing for enlisted persons the allowances as provided for such enlisted persons in 
subsection (a) of this section: Provided, That no cash settlement shall be made 
to any member (1) discharged for the purpose of accepting a commission or 
warrant or entering into an enlistment in his respective branch of the armed 
forces, or (2) electing to carry over such unused leave to a new enlistment in 
his respective branch of the armed forces on the day following date of dis- 
charge. A member excluded from cash settlement by the foregoing provision 
and a member reverting from warrant or commissioned officer to enlisted status 
shall carry any unused accrued leave standing to his credit from one status to 
another within his respective branch of the armed forces. Unused leave settled 
and compensated for in cash in accordance with this subsection shall not be 
considered as service for any purpose. Settlement and compensation in accord- 
ance with this subsection shall be made only to a living member or living former 
member of the armed forces. 

It will be noted that the provision in such section does not speci- 
fically authorize, nor does it preclude, cash settlement for unused leave 
to the credit of members who, upon retirement, are continued on active 
duty. The question, therefore, appears to be whether such a member 
properly may be considered as having received a “discharge” within 
the meaning of that term as used in said act. The term “discharge,” 
as applied to commissioned officers, is defined in section 2 (b) of the 
said act as a “separation or release from active duty” under honorable 
conditions. As a general proposition, a member of the armed forces 
is released from active duty. upon retirement. However, where, as 
in the present case, the officer is continued on active duty after retire- 
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ment, without break in active service, it is doubtful whether the mere 
transfer of such an officer from the active list to the retired list prop- 
erly may be considered as a “separation or release from active duty” 
and, hence, as a “discharge” within the contemplation of that term as 
used in the Armed Forces Leave Act. Article C-6707, Bureau of 
Naval Personnel Manual, respecting cash settlement for unused leave 
of officers being retired other than for physical disability, refers to 
officers “retired and released to inactive duty.” Also, paragraph 3 
(b) (5), Army Regulation 600-115, provides that “If service of indi- 
vidual is continuous, as indicated in examples below, leave accrued 
and not used in the first instance shall be carried over and taken in the 
latter service.” One of the examples given is that of “Military per- 
sonnel retired and immediately recalled to active duty.” The pro- 
visions of paragraph 600-115, Army Regulation, were made applicable 
to the Air Force by Air Force Regulation 5-9, December 9, 1949. Also, 
Article 14350, Marine Corps Manual, provides that cash settlement 
for unused leave shall be made to persons “separated from active duty” 
and defines that term as including, in the case of officers, inter alia, 
officers transferred to inactive status on the retired list. 

Although the matter is not entirely free from doubt, the administra- 
tive interpretation appears to be in consonance with the general de- 
sign and purpose of the statute and this Office finds no substantial 
reason to disagree therewith. You are advised accordingly that pay- 
ment in the present case is not authorized. However, when the retired 
officer is released from active duty he will be entitled, of course, to be 
compensated for any unused leave to his credit at that time, within 
the limitations prescribed by statute. 


[B-96836] 


Uniform Allowance—Naval Reservist—Wartime or Emer- 
gency Duty 


Under the uniform allowance authorization provisions of the Naval Reserve Act 
of 1938 prescribing a $100 allowance to officers voluntarily performing training 
duty and a $150 allowance for periods of active duty which officers may be 
required to perform with or without their consent throughout a period of war 
or national emergency, an officer who reports for active duty on a peacetime 
basis in connection with the Naval Reserve program under orders which are 
subject to his consent, even though he reported therefor during a time when 
there continued a technical state of war or national emergency, is not performing 
wartime or emergency duty contemplated by the act so as to be entitled to the 
150 nniform allowance. 
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Assistant Comptroller General Yates to the Secretary of the Navy, 
January 31, 1951: 


I have your letter of July 14, 1950, with enclosures, requesting de- 
cision as to whether Lieutenant (jg) John B. Ewald, Jr., United 
States Naval Reserve, is entitled to a $150 uniform allowance incident 
to reporting for active duty under orders dated April 28, 1950, from 
the Chief of Naval Personnel. 

The said orders are denominated “Active duty with pay, allowances 
and travel chargeable to appropriation, ‘Naval Reserve.’” Para- 
graphs 3 and 4 of the orders are as follows: 


3. If found physically qualified, you will further report to the Chief of Naval 
Operations, Navy Department, Washington, D. C., for active duty in connection 
with the naval reserve program. 

4. This recall to active duty is subject to your consent and its duration is con- 
tingent upon appropriation limitations. Your retention on active duty may be 
terminated by your own request twelve months after reporting for active duty, or 
at the discretion of the Chief of Naval Personnel. In the event you do not de- 
sire recal: to active duty under the conditions above, please return these orders 
to the Bureau of Naval Personnel. 


It appears that, having been found physically qualified, Lieutenant 
Ewald reported for active duty in accordance with the above orders on 
May 1, 1950. It is stated that on January 19, 1950, he was paid a 
$100 uniform allowance upon completion of 14 days’ training duty. 
Also, it is stated that the Naval Reserve has been activated on a peace- 
time basis. 

Section 5 of the Naval Reserve Act of 1938, 52 Stat. 1176, provides: 


Any member of the Naval Reserve, including those on the honorary retired 
list created by section 309, title III, of this Act, or who may have been retired, 
may be ordered to active duty by the Secretary of the Navy in time of war or 
when in the opinion of the President a national emergency exists and may be re- 
quired to perform active duty throughout the war or until the national emergency 
ceases to exist; but in time of peace, except as otherwise provided in this Act, 
he shall be ordered to or continued on active duty with his own consent only: 
Provided, That aviation cadets may be required to serve on active duty for a 
continuous period of four years from date of appointment: Provided further, 
That the Secretary of the Navy may release any member from active duty either 
in time of war or in time of peace. 


Section 302 of the above act, 52 Stat. 1180, provides, in pertinent 
part, as follows: 


In time of peace, upon first reporting for active or training duty with pay, after 
enactment hereof, at a location where uniforms are required to be worn, or after 
the authorized performance of fourteen drills, a commissioned or warrant officer 
of the Naval Reserve shall be paid a sum not to exceed $100 as reimbursement 
for the purchase of the required uniforms * * * And provided further, That 
in time of war or national emergency a further sum of $150 for the purchase of 
required uniforms shall be paid to cfficers of the Naval Reserve when they first 
report for active duty. 


The last proviso of the above section grants a uniform allowance of 
$150 to officers of the Naval Reserve when they first report for active 
duty in time of war or national emergency. While Lieutenant Ewald 
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reported for active duty at a time when there continued to exist for 
certain purposes a technical] state of war, he did not report for war 
or emergency duty but in connection with the Naval Reserve program, 
then on a peacetime basis, which program, it is assumed, has for its 
purpose accomplishment of the ends contemplated in sections 4 and 9 
of the Naval Reserve Act, 52 Stat. 1176, 1177, within the limits of 
appropriations made for such purposes as intended by section 10 of the 
same act, 52 Stat. 1178. 

Section 5 of the act prescribes two types of active duty by officers 
of the Naval Reserve, namely, duty which they may be required to 
perform during time of war or national emergency, and duty with 
their consent in time of peace. It seems obvious that the $150 allow- 
ance prescribed in section 302 for active duty in time of war or na- 
tional emergency is intended to accrue in connection with such duty as 
prescribed in section 5, which an officer may be required to perform with 
or without his consent throughout a period of war or national emer- 
gency. Hence, active duty on a peactime basis in connection with the 
Naval Reserve program, under orders which are subject to the offi- 
cer’s consent—even though he reported therefor during a time when 
there continued a technical state of war or national emergency—is not 
the wartime or emergency duty contemplated by section 5 of the Naval 
Reserve Act of 1938, and gives no right to a $150 uniform allowance 
under the last proviso of section 302 of that act. See decision of 
November 8, 1939, B-6777. 

Moreover, it appears that in preparing estimates of expenditures to 
be made from the appropriation “Naval Reserve” for the fiscal year 
1950, the Navy Department included items of payment of $100 uni- 
form allowances and of $50 uniform allowances under section 302 of 
the Naval Reserve Act of 1938, but did not include any justification for 
payments of $150 allowances under that section. See page 189, Part 3, 
House Hearings on the National Military Establishment Appropria- 
tion Bill for 1950. This omission evidences the understanding of 
the Navy Department that no payment of $150 uniform allowances 
would be required in connection with Naval Reserve activities for the 
fiscal year 1950. 

For such reasons it is concluded, in specific answer to your ques- 
tion, that Lieutenant Ewald is not entitled to a $150 uniform allow- 
ance incident to his active duty under the orders of April 28, 1950. 








Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 333 


[B-100822} 


Personal Services — Procurement by Contract — Janitor 
Services 


The Post Office Department, having been unable in some instances to obtain 
janitor service as part of the rental consideration for leases covering air mail 
fields and terminals and having administratively determined it not to be in the 
interest of the Government to purchase supplies and assign employees to the per- 
formance of janitor services, may procure the necessary janitor services by 
contract after advertising in accordance with: section 3709, Revised Statutes, 
as amended, and charge the cost thereof to appropriations available for rent. 


Comptroller General Warren to the Postmaster General, January 


31,1951: 


Reference is made to your letter of January 17, 1951, requesting 
decision whether contracts may be obtained for furnishing janitor 
service at air mail fields and terminals separate and apart from the 
contracts for leasing quarters, the cost of such service being charged to 
the appropriations available for rent at air mail fields and terminals. 

It is explained in your letter that, in negotiating such leases, every 
effort is made to have the lessor include therein the furnishing of 
elevator service, utility services, and janitor service, but that, in some 
instances, the lessor has refused to include janitor service, and in such 
cases it is now being performed by mail handlers because no other class 
of employee is available for such work. It is stated further that the 
duties of mail handlers recently have been broadened so that they now 
assist in the receipt, distribution, and dispatch of mails and are re- 
quired to possess qualifications not necessarily required of janitors, 
and their salaries, together with the cost of supplies and materials 
furnished by the Government, make it expensive to assign them to 
the performance of janitor service. The act of March 20, 1944, 58 
Stat. 118, changed the designation of laborers in the Postal Service 
to mail handlers. 

In 22 Comp. Gen. 700, it was held by this Office, quoting from the 
syllabus, as follows: 

Where, in connection with janitor services, the Government furnishes all sup- 
plies and equipment, such as brushes, cleaning supplies, ladders, etc., leaving 
nothing but the labor of the individual to be furnished, the services are for 
performance by Government employees, either full or part time, appointed in 
accordance with the civil service rules and regulations, but where it is admin- 
istratively determined to be to the Government’s advantage to have all supplies 
and equipment, as well as the labor, furnished by contract, there is no objection 
to procuring the services on a nonpersonal service basis, provided that, when 


applicable, there is compliance with the advertising, etc., requirements of sec- 
tion 3709, Revised Statutes. 
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Accordingly, if it be determined that the procurement of janitor 
service, including all necessary supplies and materials, by contract 
will be more economical than the use of the present personnel other- 
wise available therefor, this Office will not be required to object to 
obtaining janitor service under such procedure and charging the cost 
thereof to the appropriations available for rent. 
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[B-100263} 


Contracts—Releases—Construction 


A release of claims arising under a contract is to be construed as limited in its 
operation to such claims and demands as were contemplated by the parties at 
the time of its execution, and therefore a release executed by a contractor 
after acceptance of final payment in accordance with a pay estimate by which 
the Government intended to reimburse the contractor for all items actually 
furnished and by which the contractor expected to receive full payment there- 
for need not be construed as operating to preclude payment for an item actually 
furnished but which through mutual misunderstanding, oversight, or mistake 
was not listed on the final pay estimate. 


Comptroller General Warren to V. Zachman, Atomic Energy Com- 
mission, February 1, 1951: 


Reference is made to your letter of December 15, 1950, FF-1, with 
enclosures, transmitting a voucher stated in favor of Mr. Robert E. 
McKee, general contractor, in the amount of $3,886.62, representing 
an additional amount alleged to be due under Atomic Energy Com- 
mission contract No. AT(29-1)-763, dated June 28, 1949. You re- 
quest a decision as to whether under the facts and circumstances 
hereinafter set forth the voucher properly may be certified for 
payment. 

Under the contract in question the contractor undertook to furnish 
necessary materials and labor for construction of specified buildings 
and for the performance of related services in area TA-36, Los 
Alamos, New Mexico, for an estimated consideration of $837,300. 
as itemized in a unit price schedule attached thereto. Article 16(d) 
of the contract provides: 

(d) Upon completion and acceptance of all work required hereunder, the 
amount due the contractor under this contract will be paid upon the pres- 
entation of a properly executed and duly certified voucher therefor, after the 
contractor shall have furnished the Government with a release. if required, 
of all claims against the Government arising under and by virtue of this con- 
tract, other than such claims, if any, as may be specifically excepted by the 
contractor from the operation of the release in stated amounts to be set forth 
therein. 

After completion of the contract work the contractor accepted 
final payment in accordance with pay estimate No. 10 (final) pre- 
pared by the Office of Engineering and Construction, Atomic Energy 
Commission, and executed a general release drawn by that office of 
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all claims arising under and by virtue of the said contract. The 
instant claim represents payment for 316.5 square yards of concrete 
slabs furnished by the contractor for which no payment was received. 

It appears from your letter and the enclosure thereto that no 
provision for payment for the 316.5 square yards of concrete slabs 
was included in the final pay estimate (No. 10) for the reason that 
the architect-engineers on the contract work advised that such slabs 
were appurtenances to buildings and therefore not compensable. 
Further, it appears that the contractor accepted the final payment and 
executed the release in question under the mistaken assumption that 
payment for the said slabs was included in the final pay estimate. 
Subsequently, upon ascertaining the error, the contractor called the 
natter to the attention of the architect-engineers who recommended 
that payment be made to the contractor for the slabs in accordance 
with item 80 of the unit price schedule of the contract, stating that 
payment therefor was not made under the original final pay estimate 
due to an error on the part of both the Government and the con- 
tractor. Item 80 of the unit price schedule called for an estimated 
quantity of 320 square yards of concrete slabs at $12.28 per square 
yard. 

In the construction of releases, as in the construction of contracts 
generally, the intention of the parties is of primary significance, and 
the general rules relative to the reformation of contracts apply like- 
wise to the reformation of releases; 53 C. J. 921, 922. Also, it has been 
held that a release is to be construed as limited in its operation to such 
claims and demands as were contemplated by the parties at the time of 
its execution. See ZL. W. Packard & Co. v. United States, 66 C. Cls. 
184; The Ross Coddington, 40 F. 2d 280, 45 Am. Jur. 710. 

As pointed out in your letter, the execution of the release here in- 
volved appears to have resulted from a mutual misunderstanding or 
mistake as to the completeness of the items listed on the final pay 
estimate. It is clear that the Government intended to reimburse the 
contractor for all items included on the unit price schedule which 
actually were furnished by the contractor and that the contractor 
expected to receive payment at the contract price for all items so 
furnished. In view of such mutual misunderstanding, oversight, or 
mistake, the release in question need not be construed as operating 
to preclude payment for the 316.5 square yards of concrete slabs 
furnished. 

Accordingly, the voucher, which is returned herewith, may be certi- 
fied for payment, if otherwise correct. This decision should be cited 
on the voucher. 
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[B-97653] 


Allowances and Differentials—Foreign Post Differential— 
Administrative Authorization Requirement 

Under section 105 of Executive Order No. 19000, as implemented by regulations 
of the Department of State, an employing agency is vested with the decretion 
and responsibility for determining an employee’s eligibility to receive a foreign 
post differential, so that where Department of the Army regulations prohibit 
concurrent payment of such differential to both spouses in the same differential 
area this Office is required to accept the Department determination denying pay- 


ment of the post differential to an employee whose husband received such differ- 
ential incidental to employment in the same post differential area. 


Acting Comptroller General Yates to Ruth L. Darling, February 5, 
1951: 


Reference is made to your letter of November 30, 1950, and to prior 
correspondence relative to your request for review of General Ac- 
counting Office settlement of June 8, 1950, which disallowed your 
claim for foreign post differential alleged to be due you as an employee 
of the Department of the Army, Corps of Engineers, Manila District, 
during the period January 23 through October 13, 1949, and for such 
period subsequent to October 13, 1949, that such differential has been 
or shall have been denied. 

The disallowance of your claim was predicated upon the fact that 
during the period in question your husband, who was employed in 
the same post differential area as yourself, received payment of such 
differential, and that under regulations promulgated by the Depart- 
ment of the Army (Civilian Personnel Regulation T7.2), only one 
spouse in the same differential area may receive the differential for a 
given period. 

It is contended in your letter of July 21, 1950, (1) that the action 
of the Department of the Army in denying you the differential because 
of your marital status is discriminatory, and (2) that regulations of 
the Department of the Army, under the authority of which the said 
differential was denied, were not applicable to you since the funds 
from which your compensation was paid were “authorized by the 
Rehabilitation Act of 1946” [60 Stat. 128] and were to be expended 
under the sole authority and discretion of the Department of State. 

Section 105 of Executive Order No. 10000, September 16, 1948, is in 
part, as follows: 

Sec. 105. Persons eligible to receive foreign post differential. (a) it order 
that an employee be eligible to receive a foreign post differential under this 
Part * * * (2) his residence in the place to which the foreign post differ- 
ential applies, at the time of receipt thereof, shall be fairly attributable to his 


employment by the United States, and (3) his residence at such place over an 
appropriate prior period of time must not be fairly attributable to reasons other 
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than employment by the United States or by United States firms, interests, or 
organizations. 

The regulations issued by the Department of State under the 
authority and in implementation of Executive Order No. 10000, supra, 
appearing in Title 5, Part 325 of the Code of Federal Regulations. 
provide in part, as follows: 

325.4 Persons eligible. In order to be eligible for foreign post, differential 
an employee must be a citizen or national of the United States and the employing 
agency must determine that the employee is located at the post because of his 
employment by the United States. This includes, but is not necessarily limited to, 
United States citizens or nationals in the following groups: 

(a) Those recruited or transferred from the United States, except in the case 
of the spouse of a person employed, stationed or resident in the area, where the 
agency concerned determines that the spouse’s presence there is primarily in 
order to be with such individual. 

Under the quoted regulations, the employing agency is vested with 
the discretion and responsibility for determining an employee’s eligi- 
bility for the foreign post differential in accordance with the criteria 
prescribed in Executive Order No. 10000 and the implementing regu- 
lations of the Department of State. The regulations of the Depart- 
ment of the Army, prohibiting concurrent payment of the foreign 
post differential to both spouses in the same differential area, obviously 
were based upon a determination that the presence of the spouses in 
the same area primarily attributable to a desire on their part to be 
with each other rather than attributable primarily to their employ- 
ment by the United States. In the absence of evidence in individual 
cases to establish that such was not the fact, this Office is required to 
accept the administrative determination in the matter. 

Moreover, the fact that your compensation was paid from funds 
transferred to the Department of the Army from Department of 
State appropriations for Philippine rehabilitation does not alter the 
fact that you were an employee of the Department of the Army during 
the period in question, and that the Department of the Army was 
your employing agency within the meaning of the Department of 
State regulations relative to the responsibility of employing agencies 
in the matter of determining employee eligibility or the foreign post 
differential. 

Accordingly, upon the basis of the record presently before this 
Office, the settlement of June 8, 1950, must be and is sustained. 


[B-97226] 


Burial Expenses—Death Gratuities—Reservists 


The provisions of the act of June 20, 1949, entitling members of the Organized 
Reserve Corps. under certain conditions, to the same pensions, compensation, 
death gratuity, retirement pay, hospital benefits, and pay and allowances as 
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are now or may hereafter be provided by law or regulation for members of the 
Regular Army, do not authorize any benefit or payment other than those specifi- 
cally named therein, and therefore, in event of death of a reservist, payment of 
burial expenses, which is not specifically authorized in the act, may not be made 
unless provided for under other existing statutes. 


The proviso in section 4 of the act of June 20, 1949, amending the act of April 
3, 1939, that benefits payable for death or disability incident to service in the 
Organized Reserve Corps be subject to deduction of any monetary benefit received 
under any other law for the same type of service, must be considered as relating 
sglely to items, authorized under other laws, which are similar in nature to the 
items payable under the 1939 act, and therefore payment of burial expenses, 
which are not a benefit under the 1939 act, may be made for reservists as 
authorized under the act of June 15, 1936, as amended, concurrently with death 
gratuities and other benefits afforded by the act of April 3, 1939, as amended. 


Assistant Comptroller General Yates to the Secretary of the Army, 
February 6, 1951: 


There has been considered your letter of July 26, 1950, requesting 
decision on several questions involving the payment of burial expenses 
in the event of death of certain members of the reserve components 
of the Army of the United States, it being indicated that such ques- 
tions have arisen in connection with the preparation of regulations 
for the administration of the act of June 20, 1949, 63 Stat. 201. 

It is pointed out in your letter that section 2 of the said act of 
June 20, 1949, 63 Stat. 202, amended the last proviso of section 5 
of the act of April 3, 1939, as amended, 10 U. S. C. 456, so as to 
entitle members of the Organized Reserve Corps on active duty or 
participating in active or inactive duty training who suffer disability 
or death in line of duty, under certain conditions, to the same pen- 
sions, compensation, death gratuity, retirement pay, hospital benefits, 
and pay and allowances as are now or may hereafter be provided by 
law or regulation for officers and enlisted men of corresponding grades 
and length of service of the Regular Army. It also is stated that 
under existing laws, other than the act of June 20, 1949, burial ex- 
penses are paid in the event of death of members of the reserve com- 
ponents only (1) where such members are on extended active duty 
as members of the Army of the United States (act of May 17, 1938, 
52 Stat. 398, 399, and provisions in annual appropriation acts) ; (2) 
where reserve personnel on active duty (retaining a reserve status) 
under proper orders die while on active duty or after relief from 
active duty while undergoing hospitalization for disease or injury 
contracted or incurred in line of duty while on active duty (act of 
June 15, 1936, 49 Stat. 1507, 1508) ; and (3) where reserve personnel 
die as a result of personal injury in line of duty while voluntarily 
participating in aerial flights in Government-owned aircraft as an 
incident to their military training (act of June 15, 1936, supra.) 
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It is further stated, in your letter, that “In addition to the above 
cited statutes, the Act of 15 July 1939 (53 Stat. 1042), provides that 
if any member of the reserve components of the Army is physically 
injured in line of duty (1) while on active duty, or (2) when engaged 
in authorized travel to and from such duty, or (3) when engaged in 
authorized training without pay, or dies as the result of such physical 
injury, he or his beneficiary shall be entitled to all the benefits pre- 
scribed by law for civil employees of the United States who are 
physically injured in line of duty or who die as a result thereof. 
This Act further provides that benefits thereof shall not be paid 
concurrently with those based upon miltary service pursuant to other 
statutes.” 

Decision is requested upon the following specific questions: 


a. Is payment of burial expenses authorized under the provisions of the Act 
of 20 June 1949, supra, when death occurs under conditions and circumstances 
which would preclude payment therefrom by the Department of the Army under 
the provisions of the act of 17 May 1938, supra, and the act of 15 June 1936, 
supra, or by the Federal Security Agency under the provisions of the Act of 
15 July 1939, supra? 

b. In the event that burial] expenses are authorized under the Act of 20 June 
1949, supra, from what funds are they payable? 

ec. In the event your decision is in the negative, may payment of burial ex- 
penses be authorized under the act of 15 June 1936, as amended, for reservists 
who die while being hospitalized and/or in receipt of the benefits afforded by 
the act of 3 April 1939, as amended, as the result of injuries sustained or 
disease contracted in the line of duty while on active duty or while participating 
in training as contemplated by the Act of 15 June 1936? 

d. Would dependents also be entitled to death gratuity under the act of 3 
April 1939, if burial expenses were paid under authority of the Act of 15 
June 1936, as amended? 


Sections 2, 4, and 5 of the act of June 20, 1949, supra, are as follows: 


Sec. 2. The last proviso to section 5 of the Act entitled “An Act to provide more 
effectively for the national defense by carrying out the recommendations of the 
President in his message of January 12, 1939, to the Congress”, approved April 3, 
1939, as amended, is amended to read as follows: “Provided further, That all 
officers, warrant officers, and enlisted men of the Army of the United States, or 
the Air Force of the United States, other than the officers and enlisted men of the 
Regular Army, or the Regular Air Force who— 

“(1) if called or ordered into the active military service by the Federal 
Government for extended military service in excess of thirty days suffer dis- 
ability or death in line of duty from disease while so employed ; or 

“(2) if called or ordered by the Federal Government to active military service 
or to perform active duty for training or inactive-duty training for any period of 
time, suffer disability or death in line of duty from injury while so employed, 
shall be deemed to have been on the active military service during such period and 
shall be in all respects entitled to receive the same pensions, compensation, death 
gratuity, retirement pay, hospital benefits, and pay and allowances as are now 
or may hereafter be provided by law or regulation for officers and enlisted men 
of corresponding grades and length of service of the Regular Army or the Regular 
Air Force.” 

o - > : . a > 

Sec. 4. The provisions of this Act shall be effective from August 14, 1945, but 
no back pay, pension, compensattion, death gratuity, or retirement pay shall be 
held to have accrued as the result of the enactment of this Act for any period 
prior to such date: Provided, That in the case of persons electing to receive the 
benefits of this Act, the amount of any monetary benefits received for any period 
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subsequent to August 14, 1945, under any provisions of law providing benefits for 
disability or death incident to the service described in sections 1, 2, and 3 of this 
Act, shall be deducted from the monetary benefits provided for herein. 

Sec. 5. Nothing contained in this Act shall be construed to deprive any person 
of any benefits to which he was entitled prior to its enactment. 

There is no specific provision in the above-quoted act of June 20, 
1949, for the payment of burial expenses and there is nothing in the 
language or in the legislative history of such act which would form a 
proper basis for concluding that the Congress intended to authorize 
any benefit or payment other than those specifically named in the act. 
In that connection, see the report of the Committee on Armed Services. 
House of Representatives (Report No. 582, 81st Congress, Ist session), 
on the bill which became the said act, wherein it is stated (quoting 
from page 2) : 

Thus, the proposed bill would extend to Reserves on short training periods the 

following benefits: Hospitalization with active-duty pay, retirement pay where 
disability retirement is warranted, and payment to beneficiaries of the 6-month 
death gratuity where death results from injury. 
It may be noted, also, that several] bills have been introduced in the 
Congress which would further amend the act of April 3, 1939, as 
amended, so as to provide inter alia, for the payment of burial expenses 
in the case of reserve personnel who die while within the purview of 
that act. See H. R. 7348 and S. 3072, 81st Congress, 2nd Session, and 
H. R. 928, 82d Congress, 1st Session. 

Accordingly, question (a) is answered in the negative and no answer 
to question (b) is necessary. ' 

Since the act of April 3, 1939, swpra, did not provide for the pay- 
ment of burial expenses, and since the payment of such expenses is 
not provided for in the 1949 amendment to such act, the payment 
thereof must be predicated upon other statutory provisions. The 
proviso in section 4 of the act of June 20, 1949, supra, requiring that 
the amount of any monetary benefit received for any period after Au- 
gust 14, 1945, under any provision of law providing benefits for dis- 
ability or death incident to the same type of service, be deducted from 
the monetary benefits provided in such 1949 act, must be considered 
as relating solely to items, authorized under other provisions of law, 
which are similar in nature to the items payable under the said 1949 
act and which relate to and cover definite periods of time, such as 
pensions, compensation, and pay and allowances. Hence, the burial 
expenses authorized by the act of June 15, 1936, as amended, may be 
paid for reservists who die “while on active duty, or undergoing train- 
ing or hospital treatment” as provded in such 1936 act, not withstand- 
ing they were being hospitalized and/or in receipt of the benefits af- 
forded by the act of April 3, 1939, as amended. In other words, the 
election of a reservist to accept benefits under the 1939 act as amended 
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by the act of June 20, 1949, does not preclude the payment of burial 
expenses under the 1936 act, in the event of his death, if payment of 
such expenses is otherwise authorized under the provisions and con- 
ditions of the 1936 act. Question (c) is answered accordingly. 

For like reasons, question (d) is answered in the affirmative, it be- 
ing reasonably clear that it was the intent of the law that the de- 
pendents of a reservist be allowed the death gratuity in accordance 
with the act of April 3, 1939, as amended, without regard to the ques- 
tion whether burial expenses for such reservist may have been paid 
under authority of the act of June 15, 1936, supra, or some other 
statute. 


[B-98452] 


Compensation—Suspension Pending Disability Retirement 
Proceedings—Restoration to Duty 

The term “suspension from ihe service” as used in the back-pay provisions of 
the act of June 10, 1948, primarily is concerned with charges arising out of an 
employee’s conduct, and therefore the involuntary placing of an employee on 
leave without pay pending action on a disability retirement application admin- 
istratively filed for the employee, pursuant to the provisions of the Civil Service 
Retirement Act, was not a “suspension from the service” within the meaning 
of the act so as to entitle the employee upon restoration to duty to compensa- 
tion for the period he was carried in a leave without pay status. 


Acting Comptroller General Yates to the Secretary of the Navy, 
February 6, 1951: 


Reference is made to letter of September 27, 1950, from the Under- 
secretary of the Navy, requesting a decision as to whether, under the 
‘facts and circumstances hereinbelow related, an employee of the Pear] 
Harbor Naval Shipyard is entitled to compensation under the act of 
June 10, 1948, 62 Stat. 354, amending the act of August 24, 1912, 5 
U.S. C. 652, for a period during which he was carried in a leave with- 
out pay status without his permission. 

It is reported that the employee involved was given a physical 
examination on September 25, 1949, because he had complained of 
difficulty in performing his assigned duties. The physician who con- 
ducted the physical examination, a shipyard medical officer, recom- 
mended that the employee be retired, and upon refusal of the employee 
to file application for disability retirement, the shipyard, on October 4, 
1949, filed such an application for him as permitted under applicable 
regulations, infra. The employee was carried in a leave with pay status 
until his available leave was exhausted, at which time he requested that 
he be returned to light duty. However, that request was refused upon 
a further recommendation of the medical officer that the employee be 
continued in a non-duty status as a precautionary measure to protect 
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his health and to safeguard the shipyard against possible liability. 
Subsequently, under date of December 6, 1949, the Civil Service Com- 
mission disapproved the application for disability retirement and, as 
u consequence thereof, the employee was restored to duty effective 
December 22, 1949. He now claims compensation for the period he 
was carried in a leave without pay status from November 14, 1949, 
through December 21, 1949. 

The primary question presented is stated as follows: 

Did the placing of Mr. Galaza in a leave-without-pay status against the em- 
ployee’s will, because of a belief that he was physically incapable of performing 


his duties safely, constitute a suspension without pay for cause, to promote the 
efficiency of the service, within the meaning of the Act of 10 June 1948? 


The pertinent provisions of the act of August 24, 1912, as amended 
by the act of June 10, 1948 (sections 6 (a) and 6 (b) (1)),5 U.S.C. 
652, are as follows: 


(a) No person in the classified civil service of the Unitec States shall be re- 
moved or suspended without pay therefrom except for such cause as will promote 
the efficiency of such service and for reasons given in writing. Any person 
whose removal or suspension without pay is sought shall (1) have notice of the 
same and of any charges preferred against him; (2) be furnished with a copy 
of such charges; (3) be allowed a reasonable time for filing a written answer 
to such charges, with affidavits; and (4) be furnished at the earliest practicable 
date with a written decision on such answer. * * * This subsection shal! 
apply to a person within the purview of section 14 of the Veterans Preference 
Act of 1944, as amended, only if he so elects. 

(b) (1) Any person removed or suspended without pay under subsection (a) 
who, after filing a written answer to the charges as provided under such sub- 
section or after any further appeal to proper authority after receipt of an ad- 
verse decision on the answer, is reinstated or restored to duty on the ground that 
such removal or suspension was unjustified or unwarranted, shall be paid com- 
pensation at the rate received on the date of such removal or suspension, for the 
period for which he received no compensation with respect to the position from 
which he was removed or suspended, less any amounts earned by him through 
other employment during such period, and shall for all purposes except the 
accumulation of leave be deemed to have rendered service during such period. 
A decision with respect to any appeal to proper authority under this paragraph 
shall be made at the earliest practicable date. 


At the outset, it may be pointed out that the filing of a disability 
retirement application for the employee by the shipyard, because of 
the refusal of the employee to do so, was in accordance with instruc- 
tions of the Civil Service Commission contained in Chapter R5.48 of 
the Federal Personnel Manual. Also, in Chapter S1-8 of the same 
publication it is stated that, if such an application be filed, no action 
should be taken to separate the employee until the Civil Service 
Commission has determined whether the employee is entitled to dis- 
ability retirement on the basis of such application and if necessary 
to grant such employee leave without pay pending action on the 
claim for disability retirement. 

The term “suspension from the service” as used in sections 6 (a) 
and 6 (b) (1) of the act of August 24, 1912, as amended, supra, 
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primarily is concerned with charges arising out of an employee’s 
conduct. In the instant case, the shipyard merely was following 
the instructions and regulations of the Civil Service Commission 
issued for the purpose of carrying out the provisions of a different 
statute, namely, the Civil Service Retirement Act. The action in 
refusing to permit the employee to work was not predicated upon 
charges, but was to protect both the employee and the United States 
as previously indicated. 

Accordingly, under the stated facts and circumstances, it is con- 
cluded that the placing of the employee involved on leave without 
pay was not a “suspension from the service” within the meaning of 
those words as used in sections 6 (a) and 6 (b) (1) of the act of 
August 24, 1912, as amended by the act of June 10, 1948, supra. Spe- 
cifically, therefore, the question hereinbefore quoted is answered in 
the negative, thus rendering unnecessary any consideration of other 
questions presented in the letter. 


[B-100674] 


Holiday Compensation—Per Diem Employees—Transfer 
From Temporary to Permanent Position 

Regular employees compensated on a per diem basis who are relieved or pre- 
vented from working solely because of a holiday are entitled to holiday com- 
pensation under the per diem, etc., employee holiday pay statute of June 29. 
1938, and therefore per diem employees who were converted from temporary 
to permanent status, effective on Labor Day, 1950, became permanent em- 
ployees on that day and, having been in a pay status on the workdays im- 
mediately preceding and following the holiday, properly may be considered 
as having been prevented from working solely by reason of the holiday and 
may be paid their regular compensation for that day. 


Acting Comptroller General Yates to the Secretary of the Navy, 
February 8, 1951: 


Reference is made to your letter of January 5, 1951, requesting 
decision whether holiday pay should be paid to a number of per diem 
employees at the Portsmouth Naval Shipyard for September 4, 1950, 
Labor Day, on which day the employees in question were converted 
from a temporary to a permanent status. 

The right of per diem employees to holiday pay for a holiday on 
which no work is performed is governed by section 1 of Public Reso- 
lution, June 29, 1938, 52 Stat. 1246, which provides: 


That hereafter whenever regular employees of the Federal Government whose 
compensation is fixed at a rate per day, per hour, or on a piece-work basis are 
relieved or prevented from working solely because of the occurrence of a holiday 
such as New Year’s Day, Washington’s Birthday, Memorial Day, Fourth of 
July, Labor Day, Thanksgiving Day, Christmas Day, or any other day declared 
a holiday by Federal statute or Executive crder, or any day on which the de- 
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partments and establishments of the Government are closed by Executive order, 
they shall receive the same pay for such days as for other days on which an 
ordinary day’s work is performed. 

The application of that statute is determined broadly upon two 
points: First, whether the employees are regular employees, and 
second, whether they are relieved or prevented from working solely 
because of such holiday. Upon the first point it has been held re- 
peatedly that temporary employees are not regular employees within 
the meaning of the holiday act. 25 Comp. Gen. 407, 715, and 794. 
With respect to the second point, in 24 Comp. Gen. 843, it was held 
that payment for a holiday could not be made unless the employee 
was in a pay status immediately before and following the holiday. 

Appointments need not be made effective on a workday but may 
be made on a holiday or Sunday if the employee reports for duty on 
the first workday thereafter. 26 Comp. Gen. 604. The per diem 
employees here involved who were converted from temporary to 
permanent status effective September 4, 1950, became permanent em- 
ployees on that date and having been in a pay status on the workdays 
immediately preceding and following the holiday they properly may 
be considered as having been prevented from working solely by reason 
of the holiday and may be paid their regular compensation for that 
day. 

(B-99759] 


Contracts—Damages—Liquidated—Extensions of Time— 
Assessment Computation 

A construction contract provision for equitable adjustment of the contract, in 
event the contracting officer authorizes specification changes affecting the time 
required for its performance, contemplates changes affecting the entire contract 
work, and therefore an extension of time granted a contractor in connection with 
an authorization of extra work for a portion of a contracted project applies not 
only to that portion but also to the entire contract, so that the :iquidated damages 
chargeable under the contract in event of delay in completion of the work are for 
assessment on the basis of delay in completion of the entire work as modified by 
the change orders. 


Acting Comptroller General Yates to Frank T. Gartside, Department 
of the Interior, February 14, 1951: 


Reference is made to your letter of November 28, 1950, with en- 
closures, wherein you request a decision as to whether payment is 
authorized on a voucher submitted therewith in favor of the estate 
ot Lee T. Turner in the amount of $500, representing 10 days’ liqui- 
dated damages at $50 per day deducted from payment No. 6, which 
was assessed under Contract I-28np-666, dated December 19, 1949. 

Under the terms of the contract, Lee T. Turner agreed to furnish 
all materials and perform all work required for Swimming Pool and 
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Equipment Revisions at the Coolidge and Francis Recreation Centers, 
both in Washington, D. C., for the sum of $59,170 at the Coolidge 
Center, and $53,676 at the Francis Center, in accordance with speci- 
fications dated October 17, 1949, pages 1 through paragraph 12-4 on 
page 73, Amendment No. 1, dated November 1, 1949, and numerous 
contract drawings attached to and made a part of the contract. It was 
provided in paragraph 3-1 of section 3 of the specifications that the 
contractor would begin work within 10 days after the date of receipt 
of notification to proceed, and would complete all of the work within 
120 calendar days thereafter. Also, by paragraph 3-2 of section 3 
of the specifications, the contractor agreed to pay to the Government, as 
liquidated damages, the sum of $50 per day for each calendar day’s 
delay. 

It appears that the contractor was given notice to proceed on De- 
cember 27, 1949, thus establishing the completion date for the entire 
contract as April 26, 1950. However, by Change Order No. 1, dated 
March 15, 1950, certain additions were ordered in the drawings and 
specifications, entailing an increased cost with respect to the work 
to be done at the Coolidge Recreation Center Swimming Pool in the 
amount of $7,404.08, and at the Francis Center in the amount of 
$1,656.50, which sums were to be added to the cost of the contract, and 
the completion date of the contract was extended to May 10, 1950. 

On March 16, 1950, Change Order No. 2 was issued, embodying extra 
work at an additional cost of $291.63, but there was no change in the 
completion date. Again, by Change Order No. 3, dated March 21, 
1950, the contractor was directed to recondition the scum gutter at 
the Francis Center Pool at an increased cost of $2,479, and for the 
“outside work” on that site there were granted an additional ten days, 
thereby extending the completion date to May 20, 1950. And, finally, 
by Change Order No. 4, the identical extra work was directed to be 
performed at the Coolidge Center at an added cost of $848, and the 
completion date for the “outside work” at that site was likewise ex- 
tended to May 20, 1950. It is stated that all of the foregoing work 
was completed on June 13, 1950, and from the final payment there 
was deducted the sum of $1,700, representing liquidated damages for 
34 days covering the period for May 11 to June 13, 1950, both dates 
inclusive. 

By letter dated October 13, 1950, the contractor protested the assess- 
ment of 34 days, and contended that in view of the extensions of time 
granted in Change Orders Nos. 3 and 4 the liquidated damages should 
have been calculated from May 21 instead of May 11, 1950, thus mak- 
ing the period of delay 24 days rather than 34 days. In reply 
thereto, in a letter dated October 24, 1950, you informed the contractor 
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that it had been your policy to make extensions apply to specific parts 
ot the work when it was advantageous to the prosecution of a contract 
to do so, and that such a policy never had been questioned in the past; 
but since the question had now been raised, you informed the con- 
tractor that the matter would be submitted to the General Accounting 
Office for a decision. Accordingly, in your letter of November 28, 
1950, you pointed out, in support of your previous position, that your 
office was of the opinion that modifications of the contract as con- 
tained in Change Orders 3 and 4 were permitted under Article 3 of 
the contract and, also, that you regarded the third subparagraph of 
paragraph 3-1 of the specifications as authority for granting exten- 
sions of time limited to a portion of the work when it was deemed 
necessary in the public interest. In view of the above, you present 
for determination the question of whether an extension of time for 
the performance of a portion of a contracted project applies only to 
that portion, or whether such extension applies to the entire contract. 

Article 3 of the contract provides, in pertinent part, as follows: 

Article 3. Changes.—The contracting officer may at any time, by a written 
order, and without notice o the sureties, make changes in the drawings and/or 
specifications of this contract and within the general scope thereof. If such 
changes cause an increase or decrease in the amount due under this contract, or 
in the time required for its performance, an equitable adjustment shall be made 
and the contract shall be modified in writing accordingly. * * * 

With respect to the contention that your office regards the third 
subparagraph of paragraph 3-1 of the specifications as authority for 
granting extensions of time limited to a portion of the work when it 
is deemed necessary in the public interest, there is particularly for 
noting that the said subparagraph has reference to an extension of 
time granted due to the inability of the contractor to secure materials 
in time to install within the agreed time limit, and makes no reference 
to an extension of time for additional work, as here involved. Also, 
the contract did not provide for separate dates for completion of 
different portions of the work. Furthermore, paragraph 3-2 of sec- 
tion 3 of the specifications, setting forth the measure of liquidated 
damages, clearly provides for the assessment of such damages for delay 
in completion of the entire work beyond the time fixed and agreed 
upon in paragraph 3-1, or beyond such time as may be established 
because of justifiable extensions of time granted pursuant to Article 
3 of the contract. Under such circumstances, Article 3 could have 
contemplated only changes affecting the entire contract work. Hence, 
it follows that liquidated damages are for assessment on the basis of 
delay in completion of the entire contract work as modified by the 
change orders. 

Accordingly, the voucher, which is returned herewith, may be 
certified for payment, if otherwise correct. 


979477—52——24 
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[B-100131] 


Transportation—Household Effects—Freight Charges— 
Delivery at Destination Requirement 

A common carrier is not entitled to payment of freight for a shipment of house- 
hold goods unless it completely performs its contract by delivering the coods 
to the consignee at destination, and therefore a settlement by an insurance 
company with an Army officer whose household goods were destroyed by fire 
while en route from one station to another did not alter or change the carrier's 


obligation to haul and deliver the goods in accordance with the contract of 
carriage so as to make the United States liable for the freight charges. 


Acting Comptroller General Yates to Burnham’s Van Service, Feb- 
ruary 15, 1951: 


Reference is made to your letter of November 21, 1950, requesting 
review of settlement dated November 10, 1950, which disallowed your 
claim for $163.36, representing an amount alleged to be due for serv- 
ices rendered to the Department of the Army in connection with the 
moving of household goods belonging to Lieutenant Colonel John E. 
Walker, from Florence, Alabama, to Jacksonville, Florida, pursuant 
to contract No. W-08-163-TC-37, dated April 1, 1947. 

The record indicates that pursuant to condition No. 2 of the above- 
mentioned contract you agreed to pack and transport all household 
goods, effects, and other property to be moved thereunder without 
delay, and to deliver said goods to the destination in the same condi- 
tion as delivered to you, unless prevented by acts of God, the public 
enemy, quarantine restrictions, strikes, freight embargoes, or acts of 
the Federal Government. After loading the shipment involved upon 
your van, and while en route, it appears that the household effects 
belonging to Colonel Walker were compietely destroyed by fire thus 
precluding delivery thereof to the destination, as provided in the con- 
tract. It also appears that Colonel Walker was paid $975 by the Fire- 
man’s Fund Insurance Company, the receipt of which he advised you 
extinguished your liability to him. In your letter of November 21, 
1950, you state that while Colonel Walker’s goods were destroyed in 
the fire and delivery in Jacksonville could not be effected, it is your 
contention that you are entitled to compensation for your services in 
connection with the shipment, as you delivered to Colonel Walker in 
Jacksonville reimbursement for his loss in lieu of delivery of his goods. 
Furthermore, you base your claim on the premise that such reimburse- 
ment constitutes fulfillment of the contract. 

At common law, a carrier does not earn and is not entitled to freight 
unless it completely performs its contract by delivering the goods to 
the consignee at destination. In this connection, see Christie, et al. v. 
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Davis Coal & Coke Co., 95 F. 837. Furthermore, the same rule is 
brought forward in section 3648, Revised Statutes (31 U. S. C. 529), 
which in pertinent part reads as follows: 

No advance of public money shall be made in any case whatever. And in 
all cases of contracts for the performance of any service, or the delivery of 
articles of any description, for the use of the United States, payment shall 
not exceed the value of the service rendered, or of the articles delivered 
previous to such payment. * * * 

With respect to the foregoing section, the Attorney General of 
the United States, in 10 Op. Atty. Gen. 288, stated as follows: 

It is the plain meaning of this law, that no money shall be advanced *o con- 

tractors; that is, that no money shall be paid to them on account of their 
contracts before the actual performances of the service or the delivery of the 
articles stipulated for. And this not only forbids the contracting officer of 
the Government to pay money in advance but forbids him also to contract for 
such payment * * *. (Italics supplied.) 
And, finally, the court in the case of De Sola v. Pomares, 119 F. 373, 
held that it was a settled rule of commercial law that freight pre- 
paid, but which is not earned by the delivery of the goods, is to be 
refunded for the reason that without delivery the freight is uot 
earned, 

You contend that since your insurance company indemnified 
Colonel Walker for his goods which were destroyed in the fire there 
was such a constructive delivery of the goods as to constitute per- 
formance such as to entitle you to the freight charges specified in 
the contract. 

Under the cicumstances of the shipment here involved, your com- 
pany was operating as a common carrier and, therefore, was re- 
sponsible for the safe delivery at destination of the goods placed 
in your charge for hauling and delivery. The fact that your company 
for its own protection took out insurance on the goods is a matter 
in which the Government is not concerned, and does not alter or 
change in any way the contract of your company to haul the house- 
hold goods in question and to deliver them in Jacksonville. The 
contract in this case was an entire and indivisible contract under 
which no part of the consideration could be earned unless and until 
the services required thereunder were completley performed. See 
6 Comp. Gen. 698, and Burn Line v. U. S. & A. 8S. S. Company, 162 
F, 298. 

Therefore, in view of the above, and since there was no delivery of 
the household goods in accordance with the contract of carriage in 
this case, there is no liability upon the part of the United States 
for the freight charges. Accordingly, the settlement of November 
10, 1950, is sustained. 
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[B-93171] 


Pay—Retired—Effect of Career Compensation Act of 1949 


Officers retired for physical disability on furlough pay prior to October 1, 1949, 
under the provisions of section 1454, Revised Statutes, come within the provisions 
of section 411 of the Career Compensation Act of 1949; therefore, such officers 
in order to be entitled to have their retired pay computed on the rates pre- 
scribed therein must make an election to qualify for disability retirement pay 
under section 411 or to receive retirement pay computed under one of the two 
methods in section 511 of the act. Compare 30 Comp. Gen. 175. 


The method of computing retired pay of members of the uniformed services 
retired for age or length of service before October 1, 1949, provided under method 
(b) of section 511 of the Career Compensation Act of 1949 is for exclusive ap- 
plication, and therefore an officer retired for age or service prior to October 
1, 1949. whose total active service is less than 29 years and six months may not 
invoke the provision of section 511 in order to have his retired pay computed 
on the rates of monthly basic pay prescribed in the 1949 act and also apply the 
provision of the fourth paragraph of section 15 of the Pay Readjustment Act of 
1942 to determine the percentage of his active-duty pay in order to receive 
a greater retired pay. 


An officer who had naval service prior to November 12, 1918, and who was 
retired between September 1, 1947, and September 30, 1949, while holding 
temporary appointments to higher rank under the Officer Personnel Act of 
1947 is entitled to retired pay based on the active-duty pay to which he was 
entitled at the time of retirement under the saved pay provisions of the Career 
Compensation Act of 1949, or if retired for disability he may make an election 
to qualify for disability retirement pay under section 411 of the latter act or 
to receive retirement pay under one of the two methods in section 511 of the 
act, which would preclude the application of any other law for the purpose of 
receiving a greater retired pay. 


Acting Comptroller General Yates to the Secretary of the Navy, 
February 16, 1951: 


There has been considered your letter of February 16, 1950, wherein 
you request decision on several questions arising in connection with 
the computation of officers’ retired pay under the Career Compensa- 
tion Act of 1949, Public Law 351, approved October 12, 1949, 63 Stat. 
802. 

Your first question is as follows: 

Must officers retired from active service on furlough pay prior to October 1, 
1949, elect to qualify under Section 411 of the Career Compensation Act of 1949 
os to receive furlough pay based on the rates of pay prescribed in that 

Section 1454, Revised Statutes, 34 U0. S. C. 418, which was repealed 
by section 531 (b) (6) of the said Career Compensation Act of 1949, 63 
Stat. 838. provided as follows: 


When said board [Navy retiring board] finds that an officer is incapacitated 
for active service and that his incapavity is not the result of any incident of the 
service, such officer shall, if said decision is approved by the President, be 
retired from active service on furolugh pay, or wholly retired from service with 
one year’s pay, as the President may determine. 
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Section 1593, Revised Statutes, 34 U. S. C. 998, is as follows: 


Officers placed on the retired list, on furlough pay, shall receive only one-half 
of the pay to which they would have been entitled if on leave of absence on the 
active list. 


Section 411 of the Career Compensation Act of 1949, 63 Stat. 823, 
provides, in pertinent part, as follows: 


Pursuant to such regulations as the President may prescribe, (1) any mem- 
ber or former member of the uniformed services heretofore retired by reason of 
physical disability and now receiving or entitled to receive retired or retirement 
pay * * * may elect within the five-year period following the effective date 
of this title, (A) to qualify for disability retirement pay under the provisions of 
this Act and, dependent on his qualification, shall be entitled to receive either 
the disability retirement pay or the disability severance pay prescribed in this 
title * * * or (B) to receive retired pay or retirement pay een by 
one of the two methods contained in section 511 of this Act * * 


It would appear evident that officers retired on furlough pay, prior 
to October 1, 1949, under the provisions of section 1454, Revised 
Statutes, supra, were retired for physical disability and thus come 
within the provisions of section 411 of the 1949 act. Compare 27 
Comp. Gen. 152. Hence, such officers, in order to be entitled to have 
their retired pay computed on the rates prescribed in the 1949 act, 
must make an election under the provisions of section 411 of such act. 
In that connection see paragraph 3 of Executive Order 10124, dated 
April 25, 1950, which provides that unless such an election is made 
prior to October 1, 1954, the member shall continue to receive retired 
pay in the amount authorized by the applicable provisions of law in 
effect on September 30, 1949. Your first question is answered 
accordingly. 

Your next three questions are as follows: 

(1) Is paragraph 4 of Section 15 of the Pay Readjustment Act of 1942 ap- 
plicable in determining the percentage of active duty pay which may be paid 
officers who were retired for age or service prior to October 1, 1949, and whose 
total active service computed as prescribed in Section 511 of the Career Com- 
pensation Act of 1949 is less than 29 years and six months? 

(2) If paragraph 4 of Section 15 of the Pay Readjustment Act of 1942 is 
available to such officers, are they entitled to retired pay computed on the basis 
of their highest federally recognized rank, permanent or temporary, satisfactorily 
held? 

(3) If paragraph 4 of Section 15 of the Pay Readjustment Act of 1942 is 
available to such officers, is the ruling in 26 Comp. Gen. 932 controlling in 
determining the rank on which retired pay is to be based in the cases of those 
officers retired prior to September 1, 1947? 

The fourth paragraph of section 15 of the Pay Readjustment Act 
of 1942, 56 Stat. 367, 368, provides as follows: 

The retired pay of any officer of any of the services mentioned in the title of 
this Act who served in any capacity as a member of the military or naval forces 
of the United States prior to November 12, 1918, hereafter retired under any 


provision of law, shall, unless such officer is entitled to retired pay of a higher 
grade, be 75 per centum of his active duty pay at the time of his retirement. 
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Section 511 of the 1949 act, 63 Stat. 829, provides, in pertinent part, 
that— 


On and after the effective date of this section (1) members of the uniformed 
services heretofore retired for reasons other than for physical disability * * * 
shall be entitled to receive retired pay * * * in the amount whichever is 
the greater, computed by one of the following methods: (a) The monthly retired 
pay * * * in the amount authorized for such members * * * _ by provi- 
sions of law in effect on the day immediately preceding the date of enactment of 
this Act, or (b) monthly retired pay * * * equal to 2% per centum of the 
monthly basic pay of the highest federally recognized rank, grade, or rating, 
whether under a permanent or temporary appointment, satisfactorily held, by 
such member * * * as determined by the Secretary concerned, and which 
such member * * * would be entitled to receive if serving on active duty in 
such rank, grade, or rating, multiplied by the number of years of active service 
creditable to him: Provided, That for the purpose of computation of (b) above, 
fractions of one-half year or more of active service shall be counted as-a whole 
year.* © &, 


As will be noted, a specific formula for computing retired pay is 
set forth under “(b)” in section 511 and, on and after October 1, 1949, 
in applying the rates contained in the 1949 act in the computation 
of the retired pay of members retired for age or length of service 
before October 1, 1949, that formula is for exclusive application. That 
is to say, a member may not invoke the provisions of section 511 in 
order to have his retired pay computed on the rates of monthly basic 
pay prescribed in the 1949 act and then immediately look to some 
other provisions of law in order to receive a greater retired pay than 
that to which he would be entitled under the said section 511. Cf. 
decision of November 3, 1950, B-71972 (30 Comp. Gen. 175). Ac- 
cordingly, your second question is answered in the negative, in view 
of which no answer is required to your next two questions. 

Your last question is as follows: 

Is Section 316 (j) of the Officer Personne] Act of 1947 controlling in deter- 
mining the rank on which retired pay is to be based in the cases of those officers 
who had naval service prior to November 12, 1918, and who were retired between 
September 1, 1947, and September 30, 1949, while holding temporary appointments 
to higher rank made, confirmed, or continued in effect under such Act? 

Section 316 (j) of the Officer Personnel Act of 1947, approved 
August 7, 1947, 61 Stat. 868, provides as follows: 

Any officer serving in the grade of rear admiral or below under authority of 
this title by virtue of a temporary appointment therein shall, if retired while 
so serving, be retired in the grade in which serving with retired pay based on 


the active-duty pay to which he was entitled at the time of his retirement unless 
otherwise entitled to higher retired grade or pay. 


Such an officer as that described in your last question—if retired 
for disability and electing option (B) in section 411 of the Career 
Compensation Act or if retired for age or length of service—is en- 
titled, under the said Career Compensation Act, “to receive retired 
pay * * * in the amount whichever is the greater, computed by 
one” of the two methods set forth in section 511 of such act, supra. 
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That is, he is entitled to saved pay (the retired pay to which he was 
entitled on September 30, 1949), or to pay computed under method 
(b) in section 511, if such latter pay is the higher of the two. And, 
under such method (b), he would be entitled, if advantageous to him, 
to have his retired pay computed as authorized therein on the basis 
of any federally recognized grade he may have satisfactorily held 
which was higher than the temporary grade held under the Officer 
Personnel Act of 1947 at the time of retirement. However, as indi- 
cated in the answer to the second question, he would not be entitled 
to invoke the provisions of section 511 in order to have his retired pay 
computed on the rates of monthly basic pay prescribed in the 1949 
act and then immediately look to some other provision of law in order 
to receive a greater retired pay than that to which he would be entitled 
under the said section 511. Your last question is answered accord- 
ingly. 
[B-100175} 


Officers and Employees—Reinstatements—Effect of Sup- 
plemental Appropriation Act, 1951 


The prohibition in section 1302 (a) of the Supplementa! Appropriation Act, 1951, 
against reinstatement of employees separated from the service through reduc- 
tion in force above the grade held by such employees on September 1, 1950, is 
not limited solely to reinstatements under the procedure applicable to the classified 
civil service, but contemplates reemployment in the entire Federal civil service, 
and therefore the reinstatement restriction is applicable to competitive personnel 
actions as well as to noncompetitive personnel actions. 


The grade and salary restrictions in section 1302 (b) of the Supplemental Appro- 
priation Act, 1951, on the certification of persons terminated under reductions 
in force to defense agency positions are not applicable to any other type of 
certification authorized under the civil-service laws and regulations, and there- 
fore the restrictions would not apply where an employee had established his 
eligibility for appointment to a higher grade position in a competitive examina- 
tion, without reference to his having been separated by reduction in force. 


The certification of persons terminated by reduction in force to a defense agency, 
if qualified, at grades and salaries not in excess of those last held in the termi- 
nating agency as required by section 1302 (b) of the Supplemental Appropria- 
tion Act, 1951, is not discretionary, so that the lack of such certification at the 
time an otherwise qualified employee is appointed to a defense agency position 
would not except the employee from such statutory grade and salary restriction. 


The prohibition in section 1302 (a) of the Supplemental Appropriation Act, 
1951, against the reinstatement of employees separated from the service through 
reduction in force above the grade held by them on September 1, 1950, applies 
to employees who have been “promoted, transferred, or appointed to a position 
of a higher grade” after September 1, 1950, and therefore an employee who 
has not received a higher grade since September 1, 1950, and who is subsequently 
separated by reduction in force may be selected, noncompetitively or com- 
petitively, for appointment in a nondefense agency without regard to the grade 
of the position he occupied on September 1, 1950. 


A separation from the service through reduction in force does not occur until 
the employee actually is separated from the rolls of the agency, and therefore 
the grade and salary restriction in section 1302 (a) of the Supplemental Appro- 
priation Act, 1951, applicable to persons terminated under reduction in force, 
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would not preclude the appointment of an employee who has been reached for 
reduction in force action to a position at a higher grade in another agency, 
prior to actual separation from the first agency. 


Acting Comptroller General Fisher to the Chairman, United States 
Civil Service Commission, February 20, 1951: 


Reference is made to your letter of December 13, 1950, requesting 
a decision upon severa] questions involving the application of section 
1302 of the Supplemental Appropriation Act, 1951, Public Law 843, 
approved September 27, 1950, 64 Stat. 1066, the provisions of which 
are, in pertinent part, as follows: 


(a) * * * no employee in the Federal civil service promoted, transferred 
or appointed to a position of higher grade shall be eligible, in the event of 
separation from the service through reduction in force, to reinstatement at a 
grade above the grade held by such employee on September 1, 1950; and all 
reinstatements, transfers or promotions to positions in the Federa! civil service 
shallbetemporary * * * 

(b) The names of all persons to be terminated under reductions in force in 
the departments and agencies of the Government shall be certified as eligible 
for appointment to positions in agency programs determined by the President 
to be related directly to national defense, if qualified, at not to exceed the grade 
and salary last held in the terminating agency or department * * *. 


The questions will be quoted and answered in the order presented : 


1. Does the prohibition in section 1302 (a) against reinstatement above the 
grade held on September 1, 1950, apply to competitive personnel actions (i. e., 
selections for probational! or indefinite appointments from certificates issued by 
the Commission as the result of regular competitive examinations) as well 
as to noncompetitive personnel actions? 


As indicated in your letter, section 1302 (a) of the above-quoted 
statute is not confined to the “classified civil service” but embraces 
the entire Federal civil service; hence, it is reasonable to conclude that 
the word “reinstatement,” appearing in said statute, contemplates a 
reemployment in the Federal civil service and is not limited solely 
to a reinstatement under the procedure applicable to the classified 
civil service. The question is answered in the affirmative. 


2. (a) Does the restriction in section 1302 (b) on certification to a defense 
agency above the grade held in the terminating agency apply to selections from 
certificates issued by the Commission where the employee established his eligi- 
bility for appointment to a higher grade position in a competitive examination 
without reference to his having been separated by reduction in force? 

(b) It is assumed that section 1302 (b) applies to employees who because of 
separation by reduction in force, are informally referred to defense agencies for 
noncowpetitive selection as well as tc employees whose names are “certified” 
from registers ahead of eligibles who competed in the regular examination 
Does section 1302 (b) also apply to employees who are not certified by the 
Commission, but who seek their own vacancies and are noncompetitively selected 
for further employment b a defense agency? 


Subpart (a) of this question is answered in the negative, there 
being no indication in section 1302 (b) of the statute or in its legisla- 
tive history that the provisions thereof are applicable to any other 





Comp.Gen.) DECISIONS OF THE COMPTROLLER GENERAL 355 


type of certification authorized under the civil service laws and 
regulations. 

With reference to subpart (b) of this question, it is understood, 
through informal contact with a representative of your office, that 
the suggestion therein that certain employees otherwise subject to 
section 1302 (b) will not be certified for employment in defense pro- 
grams is not entirely correct. The statute requires the names of all 
employees terminated by reduction in force “After September 1, 1950, 
and during the fiscal year 1951,” to be certified as eligible for appoint- 
ment in defense agencies, if qualified, at grades and salaries not in 
excess of those last held in the terminating agency. While it is pos- 
sible that an employee terminated through reduction in force may be 
appointed in a defense agency prior to his actually being certified as 
eligible therefor under the statute, nevertheless, since the certification 
required by the statute is not discretionary if an employee be otherwise 
qualified, the lack of such certification at the time of appointment 
would not except the employee from the provision restricting the 
appointment at not to exceed the grade and salary last held by the 
employee in the agency from which separated. As a matter of fact, 
the defense agency effecting the appointment properly could assume 
that the certification of eligibility had been made or would be forth- 
coming in the immediate future. Therefore, this part of the second 
question is answered in the affirmative. 

3. Are we correct in assuming that section 1302 (a) has no application to 
an employee who has not been “promoted, transferred, or appointed to a position 
of higher grade” after September 1, 1950, and that if he is subsequently sepa- 
rated by reduction in force he may be selected, noncompetitively or competi- 


tively, for appointment in a nondefense agency without regard to the grade of 
the position he occupied on September 1, 1950? 


Your assumption stated in this question appears correct. 


4. (a) In the event that an employee who has been reached for reduction 
in force action in one agency secures an offer of employment by another agency 
prior to actual separation from the rolls of the first agency, would section 1302 
(a) permit the second agency to appoint him at a grade in excess of the grade 
held on September 1, 1950 (a) during the reduction in force active-duty notice 
period? (b) during the period he is carried on the rolls in an annual leave 
status prior to reduction-in-force furlough? and (c) during the period he is on 
furlough without pay? 

(b) An employee is given notice that he will be separated by reduction in 
force on December 31, 1950. On December 28th he resigns. Would his resigna- 
tion be considered a “separation from the service through reduction in force” 
for the purposes of section 1302 (a)? 


In discussing the phrase “separation from the service through re- 
duction in force,” as used in section 1302 (a) of the statute, it was 
stated in Office decision of October 4, 1950, B-98188, 30 Comp. Gen. 
141, to you, that such phrase refers to the discharge of employees for 
the purpose of reducing the number of employees in a particular 
department or agency. 








356 DECISIONS OF THE COMPTROLLER GENERAL [30 


‘The separation or discharge of an employee is not complete until 
there is a severance of the employee’s connection with the department 
or agency involved. In a reduction in force program, it is not un- 
usual for notices to employees of separation through reduction in 
force to be canceled prior to their effective date; also, an employee 
placed on annual leave or furlough without pay in a reduction in force 
program may be recalled to duty at any time prior to the expiration 
thereof. Under such circumstances, it is apparent that a separation 
from the service through reduction in force does not occur until the 
employee actually is separated from the rolls of the agency. Accord- 
ingly, the three subparts of part (a) of this question are answered in 
the affirmative and for the same reasons part (b) of the question is 
answered in the negative. 

The last two questions presented in your letter, namely, questions 
5 and 6, deal with inquiries received by the Commission as to whether 
the repromotion of employees to grades they formerly held, is required 
to be designated as temporary under section 1302 of the statute, it 
appearing that one employee was demoted at his own request to effect 
a change to a different location and that the other employee was de- 
moted as a result of a reduction in force action. Such matters pri- 
marily are for determination by the Commission but it may be stated 
as my view that the language of the statute stating that “all reinstate- 
ments, transfers, or promotions to positions in the Federal civil service 
shall be temporary” would embrace the types of promotions described 
in the above-referred-to inquiries. 


[B-100413} 


Compensation—Members of Crews of Vessels—Area Bonus 
Entitlement 


“Area bonus” payable to members of crews of vessels while being in the nature 
of additional rather than basic compensation is nevertheless an element of com- 
pensation within the purview of section 202 (8) of the Classification Act of 
1949 to be administratively fixed and adjusted from time to time as nearly as 
is consistent with the public interest in accordance with the prevailing rates and 
practices in the maritime industry. 


An agreement to make retroactive payments of area bonus to members Of crews 
of vessels, followed generally in the maritime industry, which ws arrived at 
through collective bargaining between the maritime unions and shipping opera- 
tors, may be regarded as a practice of the maritime industry which may be 
followed by the Military Sea Transportation Service, if administratively deter- 
mined to be in the public interest. 


Where an administrative determination to resume area bonus payments to mem- 
bers of crews of vessels prospectively effective, rather than retroactively, was 
premised upon a‘ determination that it would not be “consistent with the public 
interest” to commence payment as of an earlier date, it would not be proper for 
the administrative officer to review or recall such determination so as to retro- 
actively change rights vested as a result of the exercise of the administrative 
discretion conferred by section 202 (8) of the Classification Act of 1949. 
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Acting Comptroller General Fisher to the Secretary of the Navy, 
February 20, 1951: 


There have been considered your letter of December 22, 1950, and 
enclosures, submitting for decision certain questions hereinafter set 
forth relative to the validity of retroactive payment of “area bonus” 
to officers and members of crews of vessels operated by the Military 
Sea Transportation Service. 

The factual situation, as stated in your letter, giving rise to the 
questions presented may be outlined briefly as follows: 

By Maritime War Emergency Board Decision, dated April 28, 1950, 
there were voided after September 30, 1950, “area bonus” payments 
which had been established by the Board’s Decision 2-D, Bonus, 
dated October 1, 1945, for officers and men serving on ships of the 
American Merchant Marine operating full or part time in certain 
defined waters. Such decision of April 28, 1950, provide, however, that 
the bonus could be extended through collective bargaining agreements; 
and by maritime industry collective bargaining agreements which were 
ratified during October 1950 “area bonus” payments were extended 
without interruption from October 1 through December 31, 1950. In 
particular reference to the Military Sea Transportation Service, you 
state that following the Maritime War Emergency Board Decision of 
April 28, 1950, the Service ceased making the bonus payments after 
September 30, 1950, but in line with the collective bargaining agree- 
ments just mentioned and in view of section 202 (8) of the Classifica- 
tion Act of 1949, infra, such payments were resumed effective Novem- 
ber 15, 1950, by order of the Acting Secretary of the Navy contained 
in a dispatch dated November 14, 1950, to the affected commands. 

The questions presented are quoted from your letter as follows: 

The first question is can the Military Sea Transportation Service follow pre- 
vailing practices in the maritime industry and approve a retroactive “area 
bonus” payment covering the period from 1 October 1950 to 15 November 1950? 

If the re-institution of the “area bonus” as of a date certain renders illegal 
the authorization of a retroactive bonus payment for the period prior to 15 
November 1950, then your decision on the following question is requested. In 
a subsequent similar situation would payments be approved should Military Sea 
Transportation Service not set a date for its fiscal officers, but rather under the 
authority of 5 USC 1082 (8) and in accordance with “maritime practices” auto- 
matically tell its fiscal officers to pay “area bonus” continuously? 

It is also requested that a decision be given on the legality of making retro- 
actively effective various kinds of pay adjustments to correspond to adjustments 
made in the maritime industry, so as to be effective the same date as in industry. 

The compensation of officers and members of crews of vessels is re- 
quired to be fixed administratively by section 202 of the Classification 
Act of 1949, 63 Stat. 954, 955, 5 U. S. C. 1082 (8), which provides, in 
pertinent part, that— 
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This Act (except title X11) shall not apply to— 
* * + * 2 . * 


(8) officers and members of crews of vessels, whose compensation shall be 
fixed and adjusted from time to time as nearly as is consistent with the public 
interest in accordance with prevailing rates and practices in the maritime 
industry ; 

Preliminarily, it must be determined whether “area bonus”—being 
in the nature of additional rather than basic compensation—is within 
the purview of section 202 (8) of the 1949 statute, supra. In that 
connection, it was stated in decision of October 16, 1950, B-98054, 30 
Comp. Gen. 158, 161, as follows: 

Since the Classification Act of 1944 deals primarily with the fixing of basic 

rates of compensation, it might be said that the provisions of section 202 (8) 
also relate only to basic compensation, and that other elements of compensation, 
such as premium rates for overtime services, were not intended to be affected 
thereby. However, in contradistinction to section 202 (7), 63 Stat. 955, rel- 
ative to employees in recognized trades or crafts, etc., which uses the expression 
“in accordance with prevailing rates,” without more, section 202 (8) uses 
the expression “in accordance with prevailing rates and practices in the maritime 
industry.” [Italics supplied.] The addition of the underscored words is signifi- 
cant and if those words are to be given full effect, they must be held to require 
the fixing of all elements of compensation, including overtime compensation, 
in accordance with “practices” in the maritime industry, as nearly as is con- 
sistent with the public interest. * * * 
In consonance with that holding with respect to overtime compensa- 
tion, it reasonably may be held that “area bonus” is an element of com- 
pensation contemplated by said section 202 (8) and may be paid if it is 
a prevailing practice of the maritime industry and provided such pay- 
ment is administratively determined to be “consistent with the public 
interest.” 

Turning now to your question as to whether “area bonus” may be 
paid for the period October 1 through November 14, 1950, it appears 
from your letter that the agreement to make retroactive payments 
of the bonus from October 1 was arrived at through collective bar- 
gaining between the maritime unions and shipping operators and, 
it is assumed, the retroactive feature of the agreement has been fol- 
lowed generally in the maritime industry. If such be the case, it seems 
reasonable to conclude that retroactive payment of the bonus to Oc- 
tober 1, 1950, became a “practice” of the maritime industry which 
section 202 (8) authorizes you to follow with respect to the Military 
Sea Transportation Service, provided you determine it to be con- 
sistent with the public interest to do so. Your first question is an- 
swered accordingly, subject to what is hereinafter said concerning the 
other considerations suggested by you. 

Referring to the first sentence of the second paragraph quoted 
above from your letter, I do not regard the fact that the dispatch 
of November 14, 1950, authorized resumption of “area bonus” pay- 
ments effective on a date certain (November 15, 1950) as precluding, 
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in and of itself, retroactive payment at the present time for the omitted 
period. However, if the determination to resume the payments as 
of the mentioned date was premised upon a determination that it 
would not be “consistent with the public interest” to commence pay- 
ment as of an earlier date, then it would not be proper for you now to 
review or recall such determination so as retroactively to change rights 
which have vested as a result of the exercise of the discretion conferred 
by section 202 (8). 67 C. J.S., Officers, § 103 (C). In view of the 
foregoing discussion, it is not believed that specific answer is required 
to the question in the last sentence of the second paragraph quoted 
from your letter. 

Your last question is too broadly stated and too hypothetical to 
permit of a decision at this time. However, it is believed that the 
general considerations stated above in connection with the retroactive 
payment of the “area bonus” here involved may serve as a guide to 
future cases of retroactive compensation adjustments of vessel em- 
ployees under your jurisdiction. 
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[B-99853] 


Pay—Retired—Cadet or Midshipman Services—Computa- 
tion Under Career Compensation Act of 1949 

Officers of the regular services retired prior to the enactment of the Career 
Compensation Act of 1949 who elect to have their retired pay computed under the 
methods provided in section 402 (d) or 511 of the act may not include service as 
a cadet at the Military Academy or as a midshipman at the Naval Academy as 


active service in determining the percentage factor to be used in computing their 
retired pay. 


Acting Comptroller General Yates to the Secretary of Defense, 
March 1, 1951: 


Reference is made to your letter of November 28, 1950, wherein you 
request decision as to whether under the provisions of sections 412 
and 511 of the Career Compensation Act of 1949, Public Law 351, 
approved October 12, 1949, retired officers who were in the service on 
June 30, 1922, and who served continuously in their respective services 
until their retirements, thus being entitled to include service as a cadet 
at the United States Military Academy, if appointed thereto prior 
to August 24, 1912, and as a midshipman at the United States Naval 
Academy, if appointed thereto prior to March 4, 1913, in the compu- 
tation of their active duty pay, may include such service in the compu- 
tation of their “active service” credit in the event they elect to have 
their retired pay computed under the provisions of the said act. It 
is assumed that you have reference to officers of the regular services 
retired prior to the enactment of the 1949 act. 

As you point out in your letter, under the laws in effect prior to 
the enactment of the Career Compensation Act of 1949, the officers 
referred to were entitled to include in the computation of their service 
for pay purposes cadet service at the United States Military Academy, 
if appointed thereto prior to August 24, 1912, and midshipman service 
at the United States Naval Academy if appointed thereto prior to 
March 4, 1913. 7 Comp. Gen. 463. 

Section 411 of the Career Compensation Act of 1949, 63 Stat. 823, 
relates generally to persons theretofore retired for physical disability 
who are receiving or are entitled to receive retired or retirement pay, 
and persons theretofore granted or entitled to receive retired or retire- 
ment pay for physical disability and it provides that such persons— 

* * * may elect within the five-year period following the effective date of 


this title, (A) to qualify for disability retirement pay under the provisions of 
this Act and, dependent on his qualification, shall be entitled to receive either 
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the disability retirement pay or the disability severance pay prescribed in this 
title * * * or (B) to receive retired pay or retirement pay computed by 
one of the two methods contained in section 511 of this Act * * *. 


Section 402 (d) of the act, 63 Stat. 818, provides, in pertinent part, 
that— 


* * * a member of the uniformed services who is retired pursuant to the 
provisions of this title, shall be entitled to receive disability retirement pay 
computed. at his election, by multiplying an amount eaual to the monthly basic 
pay of the rank, grade, or rating held by him * * * at the time of his 
retirement * * * by (1) a number equal to the number of years of active 
service to which such member is entitled under the provisions of section 412 of 
this title, multiplied by 2% per centum, or (2) the percentage of his physical 
disability * * * atthetime of retirement * * * Provided further, That 
the disability retirement pay of any such mer_ber who shall have held a tem- 
porary rank, grade, or rating higher than the rank, grade, or rating held by 
him * * * at the time of his retirement, whichever is earlier, and who shall 
have served satisfactorily in such higher rank, grade, or rating as determined 
by the Secretary concerned, shall be computed on the basis of the monthly basic 
pay of such higher rank, grade, or rating to which he would have been entitled 
had he been serving on active duty in such higher rank, grade, or rating * * * 
at the time of his retirement * * 


Section 412, 63 Stat. 824, provides that— 


For the purposes of this title, the term “active service” shall be interpreted 
to mean (1) for members of the Regular components of the uniformed services 
and for those members, former members, and persons referred to in section 411 
(1), (8), and (4), all service as a member of the uniformed services, or as a 
nurse, or as a contract nurse prior to February 2, 1901, or as a reserve nurse sub- 
sequent to February 2, 1901, or as a contract surgeon, or as a contract dental 
surgeon, or as an acting dental surgeon, or as a veterinarian in the Quartermaster 
Department, Cavalry, or Field Artillery, or as an Army field clerk or as a field 
clerk, Army Quartermaster Corps, while on the active list or on active duty or 
while participating in full-time training or other full time duty provided for 
or authorized in the National Defense Act, as amended, the Naval Reserve Act 
of 1938, as amended, or in other provisions of law, including participation in 
exercises or performances of the duties provided for by sections 5, 81, 92, 94, 
97 and 99 of the National Defense Act, as amended, or all service which such 
member, former member, or person has or is deemed to have pursuant to law 
for the purpose of separation or mandatory elimination from the active list of 
his uniformed service; (2) for members of the reserve components of the uni- 
formed services, other than commissioned officers of the Reserve Corps of the 
Public Health Service, and for former members referred to in section 411 (2) 
that service which is equal to the number of years which would be used by such 
members or former members as a multiplier in the computation of their retired 
pay pursuant to section 303 of the Act of June 29, 1948 (ch. 708, 62 Stat. 1088) ; 
and (3) for commissioned officers of the Public Health Service, heretofore retired 
for physical disability or hereafter retired or separated for physical disability 
pursuant to this Act, in addition to the service creditable as active service under 
(1) above, their service, other than commissioned service, with the Public Health 
Service. 


And section 511, 63 Stat. 829, provides, in pertinent part, that— 


On and after the effective date of this section (1) members of the uniformed 
services heretofore retired for reasons other than for physical disability * * * 
shall be entitled to receive retired pay * * * in the amount whichever is the 
greater, computed by one of the following methods: (a) The monthly retired pay 
* * * in the amount authorized for such members * * * by provisions of 
law in effect on the day immediately preceding the date of enactment of this 
Act, or (b) monthly retired pay * * * equal to 2% per centum of the 
monthly basic pay of the highest federally recognized rank, grade, or rating, 
whether under a permanent or temporary appointment, satisfactorily held, by 
such member * * * as determined by the Secretary concerned, and which 
such member * * * would be entitled to receive if serving on active duty 
in such rank, grade, or rating, multiplied by the number of years of active service 
creditable to him * * * Provided further, That for the purposes of this sec- 
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tion, the term “active service” as used herein shall megn all service as a mem- 
ber * * * of the uniformed services * * * while on the active 
— * = &. 

It will be noted that in determining the percentage factor by which 
the monthly basic pay is to be multiplied under both section 402 (d) 
and 511 the service to be counted must have been service as a member 
of the uniformed services or service in other specifically enumerated 
statutes, not including service as a cadet or a midshipman, and section 
102 (b) of the act, 63 Stat. 804, defines the term “member,” unless 
otherwise qualified, as meaning “a commissioned officer, commissioned 
warrant officer, warrant officer, flight officer, and enlisted person, in- 
cluding a retired person, of the uniformed services.” Hence, such 
term, as used in the act, may not be construed as including a cadet at 
the Military Academy or a midshipman at the Naval Academy. (Cf. 
decision of July 28, 1950, B-94929, 30 Comp. Gen. 31. Hence, the 
officers in question may not include service as cadets or midshipmen at 
the academies in determining the percentage factor to be used in com- 
puting their retired pay. Accordingly, the question presented is 
answered in the negative. 


[B-97459] 


Saved Pay and Allowances—Officer Personnel Act, 1947— 
Savings Clause Operation Limitations. 

While section 44 (j) of the Officer Personnel Act of 1947 expressly saves a 
member appointed for limited duty from reduction in pay and allowances to which 
he was entitled at the time of such appointment by virtue of his permanent status, 
a permanent commissioned warrant officer of the Navy who was receiving the 
pay and allowances and serving in the temporary rank of lieutenant, junior grade, 
at the time of his permanent appointment in the same grade as a limited duty 
officer is entitled upon acceptance of such permanent appointment only to the pay 
and allowances of the permanent rank of lieutenant, junior grade. 

Acting Comptroller General Yates to the Secretary of the Navy, 


March 5, 1951: 


There has been considered your letter of August 11, 1950, with en- 
closure, requesting decision as to “the proper basis for computing the 
pay of a permanent commissioned warrant officer after date of accept- 
ance of permanent appointment in commissioned grade in the Regular 
Navy for limited duty only pursuant to the provisions of section 404 
of the Officer Personnel Act’ of 1947 (61 Stat. 870), as amended.” 

It is stated in the enclosure of the Assistant Chief of the Bureau of 
Supplies and Accounts that a case illustrative of this situation is as 
follows: 

Enlisted man serving in rating of SKic was temporarily appointed Pay Clerk 
effective 15 August 1942. Officer was successively temporarily appointed Chief 


Pay Clerk effective 15 August 1943, Ensign effective 15 October 1944 and LTJG 
979477--52——25 
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effective 1 August 1946. Officer accepted appointment as Chief Pay Clerk on 3 
October 1946 and was reappointed temporary LTJG on same date. Service cred- 
itable for pay purposes on date of acceptance of initial permanent appointment 
as Chief Warrant Officer totaled 13 years, 10 months and 12 days. Officer was 
not drawing saved pay of permanent status on 30 September 1949, and on date 
preceding date of permanent appointment as LTJG, SC, USN for limited duty 
only will be entitled to receive basic pay of temporary rank. 


Presumably, the temporary appointment on October 3, 1946, as 
lieutenant, junior grade, was made pursuant to section 2 of the act of 
July 24, 1941, 55 Stat. 603, and, under the express provision in section 
7 (a) of the said act, 55 Stat. 604, the member’s permanent appoint- 
ment as commissioned warrant officer was not vacated by reason of 
such temporary appointment. Also, the temporary appointment of 
October 3, 1946, apparently was affirmed or continued in effect under 
the provisions of subsections (e) and (i) of section 302 of the Officer 
Personnel Act of 1947, 61 Stat. 830, 831. 

Section 7 (a) of the act of July 24, 1941, 55 Stat. 604, as originally 
enacted provided, in pertinent part, as follows: 

The permanent, probationary, or acting appointments of those persons tem- 
porarily appointed in accordance with the provisions of this Act shall not be 
vacated by reason of such temporary appointments, such persons shall not be 
prejudiced thereby in regard to promotion, advancement, or appointment in 
accordance with laws relating to the Regular Navy or Marine Corps, and their 
rights, benefits, privileges, and gratuities shall not be lost or abridged in any 
respect whatever by their acceptance of commissions or warrants hereunder: 
Provided, That except as otherwise provided herein no person who shall accept 
a commission or warrant under sections 2 and 3 of this Act shall, while serving 
thereunder, be entitled to pay or allowances ercept as provided by law for the 
position temporarily occupied. Provided further, That no person temporarily 
appointed under the authority of this Act shall suffer any reduction in pay and 


allowances to which he would have been entitled had he not been so temporarily 
appointed. [Italics supplied.] 


The second proviso in the said section 7 (a) was amended by the act of 
November 30, 1942, 56 Stat. 1023, to read as follows: 


* * * Provided further, That no person temporarily appointed under the 
authority of this Act shall suffer any reduetion in pay and allowances to which 
he was entitled at the time of such temporary appointment * * *. [Italics 
supplied. ] 


On October 3, 1946, the date of the temporary appointment as a 
lieutenant, junior grade, the pay and allowances of the member’s 
temporary rank exceeded those of his permanent rank and, under the 
express provision in section 7 (a) of the act of July 24, 1941, supra, 
the member was entitled only to the pay and allowances “provided by 
law for the position temporarily occupied,” and, hence, the saved pay 
provision in section 7 (a) of the act of July 24, 1941, as amended, 
could have no application in this case. - 

Upon enactment of the Career Compensation Act of 1949, 63 Stat. 
802, the pay and allowances of the member’s permanent grade, com- 
puted on the basis of the new rates prescribed therein, exceeded those 
authorized therein for his temporary grade. However, on October 1, 
1949, the member was not entitled to the pay and allowances of his 
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permanent grade and, therefore, he was not entitled to the increased 
rates of pay and allowances applicable to his permanent grade on and 
after that date; and, even though he had been entitled to saved pay 
and allowances of his permanent grade on that date, he would not 
have been entitled to compute such pay and allowances on the basis 
of the increased rates of pay provided in the Career Compensation 
Act of 1949. See 26 Comp. Gen. 223. Hence, on the date immediately 
preceding his permanent appointment as a limited duty officer under 
section 404 of the Officer Personnel Act of 1947, the member was 
entitled to the pay and allowances of his temporary rank of lieutenant, 
junior grade. 

Section 404 of the Officer Personnel Act of 1947 authorizes the Presi- 
dent to permanently appoint in the Regular Navy in commissioned 
grades, not above commander, certain members of the Regular Navy, 
and section 404 (j) of the said act, 61 Stat. 872, provides as follows: 

No officer appointed for limited duty only shall suffer any reduction in pay 


and allowances to which he was entitled at the time of such appointment by 
virtue of his permanent status. 


Did the Congress intend by the enactment of the said provision in 
section 404 (j) to permit members who were receiving the pay and 
allowances of their temporary ranks at the time of their permanent 
appointment as limited duty officers thereafter to receive saved pay 
and allowances of their permanent status, notwithstanding the fact 
that at the time of such permanent appointment as limited duty offi- 
cers they were receiving the pay and allowances of their temporary 
rank? The said provision in section 404 (j) saves an officer appointed 
for limited duty only from any reduction in the pay and allowance 
to which he was “entitled” at the time of his appointment as such 
officer by virtue of his permanent status. At the time the officer was 
appointed a limited duty officer he was entitled only to the pay and 
allowances of his temporary rank of lieutenant, junior grade. He 
was not “entitled” to any pay and allowances at that time by virtue 
of his permanent status. Had the Congress intended that such a 
member, upon appointment as a limited duty officer, should receive 
the pay and allowances to which he would have been entitled had he 
not been serving in a temporary rank and receiving the pay and al- 
lowances of such temporary rank, it seems reasonable to assume that 
language would have been employed in section 404 (j) such as that 
used in the original section 7 (a) of the act of July 24, 1941, which 
saved a member entitled to its benefits from any reduction in pay 
and allowances “to which he would have been entitled had he not 
been so temporarily appointed.” 

Inasmuch as section 404 (j) expressly saves a member appointed 
for limited duty from reduction in the pay and allowances to which 
he was “entitled at the time of such appointment by virtue of his 
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permanent status” and since the referred-to member was entitled to 
the pay and allowances of his temporary rank at the time of his perma- 
nent appointment as a limited duty officer, it must be concluded that 
upon acceptance of the permanent appointment as a limited duty 
officer he will be entitled to the pay and allowances of his permanent 
rank of lieutenant, junior grade, it being understood that the perma- 
nent and temporary appointments are simultaneously terminated on 
the date preceding the date of acceptance of permanent appointment 
as limited duty officer. 


[B-101240] 


Redelegation of Delegated Authority — Administrative 
Officers 


The authorization in Reorganization Plan No. 3 of 1950 for the Secretary of the 
Interior to delegate to subordinates the performance of any function of the 
Secretary contemplates successive redelegations, and therefore the certification 
function imposed upon the Secretary by the act of March 3, 1905, with respect to 
the inclusion of illustrations, engravings, or photographs in matter to be printed 
by the Government Printing Office may be exercised by the Chief Clerk upon 
redelegation of the authority to that officer from the Administrative Assistant 
Secretary of the Department of the Interior. 


Acting Comptroller General Yates to the Public Printer, March 5, 
1951: 


Reference is made to your letter of February 2, 1951, requesting to 
be advised whether you are authorized to accept the certificate as to 
the necessity of illustrations in documents, etc., for the Department of 
the Interior required by the provisions of 44 U. S. Code 118, where 
such certification is made by the Chief Clerk of that Department 
rather than by the Secretary of the Interior. 

Section 118 of title 44, U- S. Code, provides as follows: 

No part of the appropriations made for printing and binding shall be used for 
any illustration, engraving, or photograph in any document or report ordered 
printed by Congress unless the order to print expressly authorizes the same, 
or in any document or report of any executive department or other Government 
establishment until the head of the executive department or Government estab- 
lishment shall certify in a letter transmitting such report that the illustration is 
necessary and relates entirely to the transaction of public business. 

A question similar to that presented was considered by this Office 
in decision appearing in 16 Comp. Gen. 695, wherein it was held, 
quoting from the syllabus, as follows: 

The obligation imposed by the act of March 3, 1905, 33 Stat. 1213, upon the 
heads of departments and establishments to furnish personal certificates of the 
character set forth in said act in connection with expenditures from appropria- 


tions for printing and binding, for illustrations, engravings, or photographs, 
may not be delegated to a subordinate other than an assistant head authorized 
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by statute to act in place of the head, and a prior decision authorizing delegation 
to other subordinates in matters not involving the application of statutory pro- 
visions requiring the exercise of judgment or discretion by a particular officer 
is no authority for such delegation in a case such as here involved. 

However, in the instant case, there must be considered the effect of 
the provisions of section 2 of Reorganization Plan No. 3 of 1950, 64 
Stat. 1262, Department of the Interior, submitted by the President 
to the Congress on March 13, 1950, which became effective May 24, 
1950, in accordance with the Reorganization Act of 1949, approved 
June 20, 1949, 63 Stat. 205. 

The said section 2 provides as follows: 

Performance of Functions of Secretary.—The Secretary of the Interior may 
from time to time make such provisions as he shall deem appropriate authorizing 
the performance by any other officer, or by any other agency or employee, of the 
Department of the Interior of any function of the Secretary, including any 
function transferred to the Secretary by the provisions of this reorganization plan. 

It is clear that the certification required of the Secretary by 44 U.S. 
Code 118 is a function which, in view of section 2 of Reorganization 
Plan No. 3 of 1950, properly may be delegated by him to any other 
officer or employee of the Department of the Interior. However, it 
appears that your doubt in the matter arises by reason of the fact 
that the Secretary of the Interior delegated certain functions, includ- 
ing that of certification here involved, to the Administrative Assistant 
Secretary, and that the latter official has redelegated such certification 
authority to the Chief Clerk of the Department. In this connection 
paragraph (b) of section 4 of Department of the Interior Order No. 
2509, dated December 1, 1950, provides as follows: 

(b) The Administrative Assistant Secretary may, in writing, redelegate to 
other officers or employees of the Department such portions of the authority 
granted in paragraph (a) of this section as he may deem to be appropriate. 
Pursuant to such Order, the Administrative Assistant Secretary on 
December 15, 1950, issued the following memorandum : 

The Director, Division of Administrative Services is authorized, as Chief Clerk 
of the Department of the Interior, in connection with a requisition for printing 
and binding, to certify that any illustrations appearing in a manuscript are 
necessary and relate entirely to the transaction of public business. 

In view of the foregoing, and since section 2 of Reorganization Plan 
No. 3 of 1950 provides that the Secretary may “make such provisions as 
he shall deem appropriate authorizing the performance by any other 
officer * * * or employee, of the Department of the Interior of 
any function of the Secretary” [italics supplied], you are advised 
that the authority to make the certification in question properly has 
been delegated to the Chief Clerk of the Department of the Interior. 

Confirmation of this view is found in the legislative history of sec- 
tion 2 of Reorganization Plan No. 5 of 1950, 64 Stat. 1263, Department 
of Commerce, the terms of which are identical to those of section 2 
of Reorganization Plan No. 3, here involved. In report No. 1976 
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dated May 2, 1950, by the Committee on Expenditures in the Executive 
Departments, House of Representatives, accompanying H. Res. 546, 
which resolution proposed to reject Reorganization Plan No. 5, the 
following comment was made with respect to the administrative 
aspects of said plan: 

The purpose of Reorganization Plan No. 5 of 1950 is to spell out with clarity 
that all functions of all officers of the Department of Commerce and all functions 
of all agencies and employees of the Department are vested by force of this legis- 
lation in the Secretary of Commerce. 

The success of such reorganization is grounded on the tenet of proper delegation. 

This plan, in common with all plans, 1 through 6, provides for the keystone of 
sound business management—proper delegation—urgently insisted upon by the 
Commission on Organization. Successful administration is always spelled out in 
proper delegation of administrative duties to the staff under the direction of a 
superior. Further, delegation to subordinates carries with it an added connota- 
tion if it is to be truly beneficial to administrative practices. Jt contemplates 
the factor of successive redelegations. Where a superior delegates to a bureau 
head, and the latter must return to the superior for personalized permission for 
successive redelegation, in the opinion of the committee, such a procedure mili- 
tates against prompt dispatch and expeditious handling of multiple tasks. There 
is adequate safeguard against unwarranted usurpation of power in the hands of 
a subordinate, since each is ultimately in turn responsible to his delegating su- 
perior. [Italics supplied.] 

See, also, in this connection, 29 Comp. Gen. 519. 

You further question the legal effect of Reorganization Plan No. 3 
of 1950, and its applicability in the instant case to the Government 
Printing Office, a legislative agency, in view of the authority of the 
Joint Committee on Printing over public printing and binding con- 
tained in section 4, title 44, U. S. Code, which provides that: 

The Joint Committee on Printing shall have power to adopt and employ such 
measures as, in its discretion, may be deemed necessary to remedy any neglect, 
delay, duplication, or waste in the public printing and binding and the distribution 
of Government publications. 

It necessarily follows from the conclusion reached herein that a cer- 
tification by the Chief Clerk of the Department of the Interior would 
be no different from a certification by the Secretary of the Interior. 
That is to say, the provisions of the Reorganization Plan having the 
same legal force and effect as the provisions of 44 U. S. C. 118, the 
Chief Clerk’s certification also would have the same force and effect 
as if it were made by the head of the department. Consequently, the 
relationship of 44 U. S. C. 4 would be the same to the Reorganization 
Plan as it is to 44 U.S. C. 118. 


[B-101432] 


Contracts—Specifications—Restrictive 


The fact that a particular bidder may be unable to meet specifications describing 
highly specialized scientific equipment similar in many respects to that offered 
by a competitor, which were administratively considered necessary to meet the 
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particular needs of the Government, will not be sufficient to warrant the con- 
clusion that such specifications are restrictive to the point of precluding free 
and open competition. 


Acting Comptroller General Yates to the Chairman, Atomic Energy 
Cemmission, March 7, 1951: 


Reference is made to letter dated February 15, 1951, from the Con- 
troller, Atomic Energy Commission, forwarding, among other en- 
closures, a letter dated December 21, 1950, from the Link Radio 
Corporation, wherein protest was made to the Atomic Energy Com- 
mission against the use of the specifications attached to invitation for 
bids No. 291-51-69. It is stated in the letter of February 15, 1951, 
that the matter of making award is one which requires essentially 
the exercise of the judgment of the technical AEC Field Personnel 
who are intimately acquainted with the requirements of the Atomic 
Energy Program and that it is felt that, in the absence of the most 
compelling reasons, not presently known, such judgment should not 
be disturbed. 

The Atomic Energy Commission, Santa Fe Operations Office, by 
the referred-to invitation requested bids—to be opened January 12, 
1951—for furnishing certain quantities of radio receiving and trans- 
mitting sets as described on Standard Form 36 and in the detailed 
specifications attached to the invitation. 

Two bids were received in response to the invitation, one from 
Motorola, Inc., Chicago, Illinois, and one from the Radio Corporation 
of America. The Link Radio Corporation acknowledged receipt of 
the invitation but did not submit a bid. Instead, it filed a formal 
protest against the use of the specifications on the ground that they 
are restrictive and limit the equipment required to the product of 
Motorola, Inc. 

With respect to the allegation that the advertised specifications are 
restrictive, it is stated by the Director, Supply Division, in a memo- 
randum dated January 24, 1951, that certain sections of the specifica- 
tions are equal to the highest standards presently obtainable in the 
highly competitive field of mobile communications and that “If this 
is considered restrictive, it is because certain manufacturers have 
not kept abreast of the market with regard to research and produc- 
tion problems.” It is stated further that it would not be in the interest 
of the Government to relax the stringency of the specifications, and 
that in the past it has been necessary in some cases for the successful 
bidder to redesign or modify its equipment to meet the specifications 
drawn by the Supply Division. Also, it is stated that the specifica- 
tions were written in the light of, and to meet, the conditions encoun- 
tered in the southwestern section of the country which are not present 
in the eastern section, such as high or rugged terrain, and that 
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_ “Motorola, Inc., recognizing the importance of the refinements stipu- 
lated in our specifications adapted them to their standard design.” 
The facts concerning the responsiveness of the bid of the Radio 
Corporation of America are also set forth in the memorandum from 
the Director, Supply Division, and on the basis of such analysis and 
assuming that the equipment offered by RCA meets the field tests 
required by paragraph 3 of the detailed specification, recommenda- 
tion is made by the Director that award of contract be made to that 
corporation. It isstated further that this recommendation is strength- 
ened by the fact that RCA promises delivery within 30 calendar days 
whereas the only other bidder, Motorola, Inc., promises delivery 
within 35 to 84 days, and that this phase of the matter is deserving 
of the most serious consideration because “this equipment is required 
to restore a vital communications system recently emasculated by the 
requirements for furnishing communications to a new _ project 
extremely vita] to the development of new atomic weapons.” 

It is, of course, not within the province of this Office to draft 
specifications for the contractural needs of administrative depart- 
ments and agencies of the Government. 17 Comp. Gen. 554. More- 
over, the equipment required by the Government in this matter is 
of a highly specialized scientific nature and the question as to what 
type of equipment is to be procured to meet the actual needs of the 
Government is for determination on the basis of expert opinion. 
While the law requiring advertising for bids and award of contracts 
to the lowest responsible, responsive bidder, in each case, contemplates 
fair and unrestricted competition, the fact that a particular bidder 
may be unable to meet the minimum requirements for supplying the 
needs will] not be sufficient to warrant the conclusion that such specifi- 
cations are unduly restrictive. Thus, while the equipment described 
in the invitation for bids here in question may be similar in many 
respects to the equipment offered by Motorola, Inc., in view of the 
reported facts and circumstances this Office would not be justified in 
holding that the specifications are restrictive to the point of precluding 
free and open competition. 

With respect to the Director’s recommendation that the apparent 
low bid of RCA be accepted, his report is to the effect that the equip- 
ment offered by that corporation meets the essential requirements of 
the specifications and the needs of the Government in this particular 
procurement. 

Accordingly, on the basis of the record presently before this Office, 
and in view of the special character of the work in which the equip- 
ment is to be used, this Office will interpose no objection to the award 
of a contract to RCA if your agency finds and determines that such 
action will be in the best interest of the Government, price and all 
factors considered. 
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With the exception of the referred-to memorandum of January 
24, the enclosures accompanying your letter are returned herewith, 


[B-101555] 


Compensation—Double—Military Personnel in Civilian 
Positions 


The receipt of compensation as a member of the President’s Commission 9on 
Internal Security and Individual Rights concurrently with active-duty pay as 
Fleet Admiral of the Navy would be in contravention of the act of May 10, 
1916, as amended, prohibiting payments from appropriated funds to any person 
receiving more than one salary when the combined amount of the salaries exceeds 
the sum of $2,000 per annum. 


Acting Comptroller General Yates to Fleet Admiral Chester W. 
Nimitz, March 7, 1951: 


Pursuant to your request, there has been referred to this Office for 
decision the question whether you legally may accept the compensa- 
tion as Chairman of the President’s Commission on Internal Security 
and Individual Rights in addition to the pay and allowances you now 
receive as Fleet Admiral of the Navy. 

The said Commission was established by Executive Order No. 10207 
dated January 23, 1951, for the specific purpose of studying problems 
of providing for the internal security of this country and at the same 
time protecting the rights and freedom of individuals. It is charged 
with the duty of making a report to the President of its findings and 
conclusions. And, under the terms of the said Executive order, unless 
otherwise directed by the President, it shall cease to exist 30 days after 
presentation of its final report. The President designated you as 
Chairman of the Commission and by letter dated January 30, 1951, 
fixed the compensation of the Chairman and each member of the Com- 
mission at the rate of $75 per day “for each day that he is engaged in 
the business of the Commission or is traveling in connection with such 
business.” Traveling expenses also were authorized in accordance 
with the provisions of section 5 of the act of August 2, 1946, 60 Stat. 
808, 5 U.S. C. 73b-2. 

With respect to your status as a Fleet Admiral, it is understood from 
the information available in this Office that you are on the active list 
of the Navy in that capacity and receive the active-duty pay and 
allowances attached thereto. 

Aside from the rule long recognized by this Office that active duty 
in the armed forces is incompatible with a civilian employment status 
(18 Comp. Gen. 213, 27 id. 510), there are two statutes which operate 
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to restrict civilian employment by the Government of naval officers 
receiving active-duty pay. 

The act of July 31, 1894, 5 U. S. C. 62, provides that: 

No person who holds an office the salary or annual compensation attached to 

which amounts to the sum of two thousand five hundred dollars shall be appointed 
to or hold any other office to which compensation is attached unless specially 
authorized thereto by law * * *., 
In the instant case, it appears that since the functions of the Commis- 
sion in question are restricted to the accomplishment of a specific 
objective, it necessarily is of a temporary duration, and the Chairman 
and members thereof would not be regarded as holding an office within 
the meaning of that term as used in the above-quoted act. 13 Comp. 
Gen. 448; 14 id. 68. But, since the compensation payable to the mem- 
bers of the Commission, as well as the active-duty pay of a Fleet 
Admiral, is “salary” within the legal definition of that term, the 
receipt of both compensations concurrently would be in contravention 
of the act of May 10, 1916, as amended, 5 U.S. C. 58, 59 (18 Comp. 
Gen. 526), which provides (quoting from the U. S. Code) : 

§58. Double salaries.—Unless otherwise specifically authorized by law, no 
money appropriated by any act shall be available for payment to any person 


receiving more than one salary when the combined amount of said salaries 
exceeds the sum of $2,000 per annum. 


§ 59. Same; exceptions; retired officers and enlisted men of Army, Navy, 
Marine Corps, or Coast Guard, or officers and enlisted men of militia.—Section 58 
of this title shall not apply to retired officers or enlisted men of the Army, Navy, 
Marine Corps, or Coast Guard, or to officers and enlisted men of the Organized 
Militia and Naval Militia in the several States, Territories, and the District of 
Columbia. 


Although application of the foregoing provisions is predicated 
upon the basis that you are on the active list of the Navy as a Fleet 
Admiral, this Office is aware of the circumstances connected with your 
status in that respect and recognizes that there are some grounds for 
the view that you might come within the spirit of the above-quoted 
exception thereto, i. e., by considering your status as being in the 
nature of a retired Navy officer, but receiving the pay and allowances 
of one in the active naval service. However, it should be pointed out 
that even if such view be adopted the facts of your case would, never- 
theless, fall squarely within the provisions of section 212 of the act 
of June 30, 1932, 5 U.S. C. 59a, which are in pertinent part as follows: 

(a) After June 30, 1932, no person holding a civilian office or position, ap- 
pointive or elective, under the United States Government or the municipal gov- 
ernment of the District of Columbia or under any corporation, the majority of 
the stock of which is owned by the United States, shall be entitled, during the 
period of such incumbency, to retired pay from the United States for or on 
account of services as a commissioned officer in any of the services mentioned 
in Title 37, at a rate in excess of an amount which when combined with the 
annual rate of compensation from such civilian office or position, makes the 
total rate from both sources more than $3,000; and when the retired pay 


amounts to or exceeds the rate of $3,000 per annum such person shall be entitled 


to the pay of the civilian office or position or the retired pay, whichever he may 
a ° * 2 
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Thus, in either event the result would be substantially the same 
in that you would be precluded from receiving both emoluments con- 
currently. Your original letter of February 18 to Mr. Harold E. 
Benson and also the letter of February 15 to him from the Department 
of the Navy are returned herewith as requested. 


[B-101280] 


Traveling Expenses—Duty En Route to First Duty Station 


An appointee who receives notice of his appointment to a position located at 
another point and who is required to travel by circuitous route to perform 
temporary duty before reaching his official station is entitled to reimbursement 
of traveling expenses for the entire journey less the constructive cost of direct 
travel from the place where notice of appointment reached him to the first 
official headquarters of his new position. 


The rule that an employee must bear the expenses of travel to the first official 
headquarters of his position refers to the permanent duty station of the position 
and not the first temporary station at which he actually performs duty. 


Acting Comptroller General Yates to J. E. Perry, Department of 
the Interior, March 12, 1951: 


Reference is made to your letter of January 22, 1951, requesting 
a decision as to the propriety of certifying for payment a voucher 
transmitted therewith, in favor of Robert W. Byer, employee of the 
Bonneville Power Administration, for the sum of $17.45. The amount 
involved is claimed incident to travel, upon appointment, to the em- 
ployee’s first duty station by a circuitous route involving temporary 
duty while en route. 

The facts involved in the claim, quoting from your letter, are as 
follows: 


8. On September 19, 1950, the claimant, Mr. Robert W. Byer, was notified by 
letter of his tentative selection for the position of Engineering Aid, GS-4. At 
that time he was furnished the necessary forms and instructed to take a physica! 
examination. He was also requested to advise this Administration when he 
could report for duty. 

4. Mr. Byer successfully passed the physical examination for the position and 
was notified by mail at Imbler, Oregon, of that fact on October 18, 1950. At that 
time he was directed to report to the Personnel Division of the Bonneville Power 
Administration, Portland, Oregon, at 8 a.‘m. October 23, to complete the necessary 
personnel papers, take the oath of office, and be assigned to duty. The point of 
final assignment to duty could not be determined at the time the notice of 
employment was sent to the prospective employee. 

5. Mr. Byer reported at Portland, Oregon, as directed at 8 a. m. October 23, 
and it was at that time and place that he completed the necessary appointment 
papers, took the oath of office, and was assigned to field duty at Missoula, Montana, 
with headquarters at Kalispell, Montana. He left Portland, Oregon, via pri- 
vately owned automobile at 3 p. m. October 23, and arrived at Missoula, Montana, 
at 8 a.m. October 26. * * * 
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The rule is well established that a newly appointed employee must 
at his own expense report to his first official duty station, and only 
to the extent of additional costs resulting from temporary duty re- 
quired en route is reimbursement proper. However, in the present 
case, you have doubt as to whether the travel to be considered in 
determining the amount for reimbursement is that from Imbler, Ore- 
gon, place of notification of appointment, or Portland, Oregon, where 
the employee took the oath of office. In the decision of 10 Comp. 
Gen. 222, to which you refer, it was stated on page 224: 

The rule is that upon appointment an employee must pay all! of his own expenses, 
both subsistence and transportation, in reporting to his first official duty station. 
Where, as here, he is required to perform temporary duty en route, he may be 
reimbursed for the additional subsistence and transportation expenses imposed 
on him by being required to proceed to some point other than his first official 
duty station for such temporary duty, including, if administratively authorized, 
a per diem in lieu of subsistence expenses for the additional travel time involved 
and the temporary duty. He is not relieved, however, of the expense that he 
otherwise would have incurred for transportation and subsistence in reporting 
directly to his first duty station, and, consequently, may be reimbursed only to 
the extent that the expenses incurred are in excess of the expenses which would 


have been incurred by the employee in going directly from his home to the place 
finally fixed for his post of duty. 


Also, in 22 Comp. Gen. 869, 871, it was stated: 


* * * an appointee must bear the expenses of his travel from the place 

where the definite notice of his appointment reaches him to the first official head- 
quarters of his new position * * *. 
In view of the foregoing, it would appear that the extent of Mr. Byer’s 
obligation with regard to the travel involved is to bear the expenses 
of direct travel from Imbler, Oregon, the place of notice of appoint- 
ment, to his first official headquarters. Consequently, in computing 
the amount of excess cost reimbursable, the travel for consideration 
should be that commencing at Imbler, Oregon, and not Portland, 
Oregon. 

While the facts stated in your letter stop with the employee’s travel 
to Missoula, Montana, and the computations set forth therein also 
terminate with that point, it is noted that Kalispell, Montana, was 
designated as the employee’s official station. As the rule set forth in 
10 Comp. Gen. 222, and 22 Comp. Gen. 869, that an employee must 
bear the expenses of travel to the first official headquarters of his posi- 
tion, refers to the permanent duty station of the position and not the 
first temporary station at which he actually performs duty, it is not 
understood why the computations shown in your letter terminate with 
temporary duty at Missoula, Montana. Assuming Kalispell as the 
employee’s headquarters to which he subsequently reported. the em- 
ployee should be reimbursed the costs incurred for travel from Imbler, 
Oregon, to Kalispell, Montana, via Portland, Oregon, and Missoula, 
Montana, less the costs of direct travel from Imbler to Kalispell. 

The voucher, which is returned herewith, may be certified for pay- 
ment in accordance with the foregoing. 
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[B-101487}] 


Compensation—Initial Salary Rate—Transfer From Un- 
classified to Classified Position 


A legal consultant appointed under section 710 (c) of the Defense Production 
Act of 1950, authorizing the employment of experts and consultants by contract 
without regard to the civil-service and classification laws, as authorized by the 
act of August 2, 1946, who receives an attorney adviser appointment under 
the classification laws is not exempt from the provisions of section 801 of the 
Classification Act of 1949, requiring all new appointments to be made at the 
minimum rate of the appropriate grade. 


Acting Comptroller General Yates to John N. Leebrick, Department 
of Commerce, March 14, 1951: 


Reference is made to your letter of February 20, 1951, requesting 
a decision as to whether you may certify for payment the pay roll 
voucher therewith transmitted, proposing payment to John H. Hol- 
lands in the gross amount of $450, less withholding tax and retire- 
ment deductions, representing salary for the period February 6 to 
February 17, 1951, in Grade GS-17 at $13,000 per annum, the maxi- 
mum salary rate of that grade. It is reported that Mr. Hollands was 
given an Excepted (Contract) Appointment WALK, effective Decem- 
ber 12, 1950, as Legal Consultant, at $13,000 per annum ($50 per 
diem), under section 710 (c) of the Defense Production Act of 1950, 
Public Law 774, 64 Stat. 819, and section 15, Public Law 600, 60 
Stat. 810, in the National Production Authority. Under this con- 
tract he served a total of 34 days from December 12, 1950, through 
February 5, 1951. Subsequently, on February 6, 1951, he was given an 
Excepted Appointment in the National Production Authority as 
Associate General Counsel (Attorney Adviser), GS-17, at $13,000 
per annum, under Schedule A, Section 6.101 (d), of the Civil Service 
Rules (page Z1-230 of the Federal Personnel Manual), which exempts 
attorney positions from the competitive civil service. 

Section 710 (c) of the Defense Production Act of 1950 authorizes 
the employment of experts and consultants as authorized by 5 U. S. 
Code 55a, with compensation at rates not in excess of $50 per diem. 
The referred to 5 U. S. Code 55a (section 15 of the act of August 2, 
1946, Public Law 600, 60 Stat. 810) authorizes, among other things, 
the procurement of temporary (not in excess of one year) or inter- 
mittent services of experts or consultants by contract without regard 
to the civil-service and classification laws. 

It appears from your letter that the question as to the initial salary 
rate properly payable to Mr. Hollands within the salary range pre- 
scribed for an attorney adviser in Grade GS-17 ($12,200-$13,000) 
has arisen because of the doubt as to whether his appointment in 
Grade GS-17 is a “new appointment” within the meaning of section 








376 DECISIONS OF THE COMPTROLLER GENERAL [30 


801, Public Law 429, 63 Stat. 969, which provides that all “new ap- 
pointments” shall be at the minimum rate of the grade, or whether 
such appointment is other than a new appointment so as to permit 
his initial salary to be fixed upon the basis of service under his con- 
tract employment at a rate above the minimum rate of Grade GS-17 
pursuant to section 802 (a) of Public Law 429, 63 Stat. 969, and the 
regulations issued thereunder. 

Section 15 of Public Law 600, supra, contemplates employment of 
experts and consultants by contract for brief periods or intermittently. 
The purpose of such section is to exempt the employment of such 
personnel by contract from the provisions of the civil-service and 
classification laws. See 27 Comp. Gen. 776 and 28 id. 670. Also, 
experts or consultants employed pursuant to the said section 15 are 
exempted from the Classification Act of 1949 by section 202 (27) 
thereof, 63 Stat. 956. Accordingly, and as no evidence has been found 
indicating that the employment of an expert or consultant by contract 
pursuant to section 15 of Public Law 600 was intended by the Congress 
to be used as a basis for exempting such a contract employee who 
subsequently receives an appointment under the Classification Act 
from the provisions of section 801 of the Classification Act of 1949, 
requiring all new appointments to be made at the minimum rate of 
the appropriate grade, I am of the opinion that a contract employ- 
ment pursuant to section 15 of Public Law 600 may not be considered 
as an employee’s first appointment for the purpose of section 801 of 
the Classification Act of 1949. 

Accordingly, it must be held that the administrative action of 
February 6, 1951, terminating Mr. Hollands’ contract employment 
and granting him an appointment as Associate General Counsel 
(Attorney Adviser) GS-17, resulted in his receiving a new appoint- 
ment within the meaning of section 801 of the Classification Act of 
1949, so as to require such appointment to be made at the minimum 
rate of GS-17, namely, $12,200 per annum. 

The voucher, which is returned herewith, may not be certified for 
payment at a rate in excess of $12,200 per annum. 


[B-100938] 


States—Firefighting Services—Government Liability 


The statutory duty of a State Forester to suppress and prevent fires in State 
forests extends to fighting the spread of a fire within the limits of a Government 
reservation in order to prevent continuation of the fire beyond the confines of 
such area, and therefore there is no legal liability on the part of the United States 
to reimburse the State for its expenditures in fighting a fire within the Govern- 
ment reservation. 
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Acting Comptroller General Yates to the Administrator, Veterans 
Administration, March 16, 1951: 


Reference is made to letter of January 15, 1951, from the Deputy 
Administrator, Veterans Administration, transmitting two vouchers— 
one stated in favor of the State of South Dakota, Department of 
Schools and Public Lands, for $713.72, and the other in favor of the 
State of South Dakota, Department of Game, Fish and Parks, for 
$125.38—said amounts being claimed as the expense incurred by the 
State in connection with suppressing a fire on property of the Veterans 
Administration Center, Hot Springs, South Dakota, on November 1 
and 2, 1949, and requesting a decision as to whether the vouchers may 
be certified for payment. 

It appears that on the morning of November 1, 1949, a forest fire 
broke out outside the Veterans Administration Center and swept 
through the Government reservation, the fire burning a total of 1,032 
acres of timber land, of which 259 acres constituted property belong- 
ing to the Government. It is stated that the responsibility for the 
suppression of the fire was assumed by the State of South Dakota 
since the land affected lies outside the National Forest boundaries. 
The State claims that its total cost for fighting the fire was $3,356.41. 
of which $359.45 was paid to Veterans Administration employees 
whose services, among others, were utilized in fighting the fire. It is 
further stated that the Veterans Administration incurred an expense 
of $1,110 in fighting the fire and the record indicates that the latter 
war for fighting the fire not only on the Veterans Administration 
property but also on the adjacent area. 

The State Forester apparently contends that the duty of his agency 
did not extend to fighting that part of the fire from the boundary of 
and within the area of the Veterans Administration Center and, on 
behalf of the State, he claims reimbursement from the United States 
of 25 percent of the State’s expenditures for fighting the fire, on the 
basis that the Government land affected by the fire was approximately 
25 percent of the fire area. 

The Deputy Administrator refers to a decision of February 7, 1945, 
24 Comp. Gen. 599, denying the claim of the Board of Fire Commis- 
sioners of Detroit, Michigan, for reimbursement of the alleged cost 
of services in connection with a fire at Fort Wayne, located geograph- 
ically within the city boundaries of Detroit, in which decision it was 
held that, quoting from the syllabus: 

In view of the legal duty of a municipality to extinguish all fires within its 
limits, the Government is under no legal obligation to make payment to a city 
for firefighting services rendered in connection with a fire at a Government 
reservation located within the city limits. 

The record in this case shows that it is the statutory duty of the 
State Forester of the State of South Dakota to cooperate with the 
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United States Forest Service and with all State, county, and municipal 
agencies in the protection of forests from fire, including the prevention 
and suppression of fires. Obviously, it was the duty of the State 
Forester to suppress that part of the fire outside of the Veterans 
Administration Center. 

‘ As indicated above, the fire originated outside the Center and, 
through no fault of the Government, spread to and within the Center. 
Although the legal jurisdiction of the area of the Veterans Adminis- 
tration Center is in the Federal Government and not in the State of 
South Dakota, it is not apparent how, in the absence of objection by 
the Federal Government, it could be successfully contended that the 
State Forester’s duty did not extend to fighting the spread of the fire 
within the limit of the Veterans Administration Center. Failure to 
do so could conceivably result in a continuation of the fire beyond the 
confines of such area. Accordingly, it must be concluded that there 
is no legal liability on the part of the United States to reimburse the 
State of South Dakota for its expenditures in the matter. 

With respect to the State’s claim of 25 percent of its alleged ex- 
penditures because the area of the Government property involved 
consisted of approximately 25 percent of the whole area of the fire, 
it is deemed pertinent to point out that even if such basis were other- 
wise correct, it could not be applicable here, since it overlooks the 
fact that the Veterans Administration expended $1,110 in fighting 
the fire both outside and inside the Center. That amount, added to 
the amount of $3,356.41, said to have been expended by the State, 
would total $4,466.41. It appears that the area of the Government 
property constituted, in fact, 25.097 percent of the whole area af- 
fected. Prorating the total amount on that basis would make a total 
of $1,120.93 allocable to the 259 acres of Government property. Thus, 
even if the claim of the State of South Dakota were otherwise estab- 
lished, the amount of it would not exceed $10.93. 

Accordingly, certification of the vouchers for payment is not 
authorized. The vouchers and related papers are returned herewith. 


[B-98929] 


Pay—Retired—Public Health Service Officers on Active 
Duty With Coast Guard—Army and Air Force Vitalization 
and Retirement Equalization Act of 1948 


A Naval Reserve officer who served as a commissioned officer of the Public 
Health Service on active duty with the United States Coast Guard may not be 
regarded as having performed such service “in the status of a commissioned 
officer * * *inthe * * * United States Coast Guard,” within the meaning 
of section 302 (a) of the act of June 29, 1948, so as to permit the inclusion of 
such service in the computation of his retired pay under section 303 of the act. 
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Assistant Comptroller General Yates to the Secretary of the Navy, 
March 21, 1951: 


Reference is made to your letter of October 21, 1950, requesting 
decision as to whether a commissioned officer in the Medical Corps 
Reserve who was transferred to the U.S. Naval Reserve retired list 
pursuant to the provisions of title III of the Army and Air Force 
Vitalization and Retirement Equalization Act of 1948 may count 
service as a commissioned medical officer of the Public Health Service 
from February 1 to December 25, 1916, in the computation of his 
retired pay under section 303 of the said act. It is stated that during 
such period the officer served on active duty with the United States 
Coast Guard on board the U. S. Coast Guard Cutter Seneca. 

Section 302 (a) of the Army and Air Force Vitalization and Re- 
tirement Equalization Act of 1948, approved June 29, 1948, 62 Stat. 
1087, 34 U.S. C. 440i, provides, in pertinent part, as follows: 

Any person who, upon attaining or having attained the age of sixty years, 
has performed satisfactory Federal service as defined in this section in the 
status of a commissioned officer, warrant officer, flight officer, or enlisted person 
in the Army of the United States or the Air Force of the United States, including 
the respective reserve components thereof, and also including the federally 
recognized National Guard prior to 1933, the United States Navy including the 
reserve components thereof, the United States Marine Corps, including the reserve 
components thereof, or the United States Coast Guard, including the reserve 
components thereof, and has completed an aggregate of twenty or more years 


of such satisfactory service in any or all of the aforesaid services, shall, upon 
application therefor, be granted retired pay * * 


The said section 302 (a) includes only persons who have performed 
“satisfactory Federal service” in the status of a commissioned officer, 
warrant officer, flight officer, or enlisted person in the Army of the 
United States, the Air Force of the United States, the United States 
Navy, the United States Marine Corps, or the United States Coast 
Guard, including the reserve components thereof, and extends the 
retired pay benefits of the act only to persons who have completed 
an aggregate of twenty or more years of “such satisfactory service in 
any or all of the aforesaid services.” 

Section 303 of the act, 62 Stat. 1088 (34 U. S. C. 440]), provides 
that any person granted retired pay pursuant to such provisions shal] 
receive such pay at the annual rate of 214 per centum of the active- 
duty pay which he would receive, at the time granted such pay, on 
active duty in the highest grade, temporary or permanent, satisfac- 
torily held during the entire period of service, multiplied by a num- 
ber equal to the number of years and any fraction thereof (on the 
basis of 360 days per year), which shall consist of, inter alia, “all 
periods of active Federal service.’ 

Section 306 (d) of the act, 62 Stat. 1090 (34 U. S. C. 440m (d)), 
provides: 


The term “active Federal service” shall include all periods of annual training 
duty and all prescribed periods of attendance at such service schools as have been, 
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or may be designated as such by the Secretary of the Army, the Secretary of 
the Navy, and the Secretary of the Air Force for their respective services, or 
by law, or any other period of time when ordered to active duty’ under competent 
Federal orders. 

Although neither section 303 nor 306 (d) includes words specifically 
limiting the term “active Federal service,” as used therein, to duty in 
the “aforesaid services” expressly named in section 302, there is noth- 
ing in the act requiring the conclusion that the Congress intended 
thereby to include any other Federal service within the general scope 
of the act or to authorize increased retired pay thereunder for Federal 
service generally having no relation to the service for which a right 
to retired pay is granted by section 302. 

No mention is made in section 302, nor in any other section of the 
act, of service performed in the status of a commissioned officer of 
the Public Health Service, even though such service may have been 
performed with the Army, Navy, or Coast Guard. 

It is suggested in your letter, however, that the officer may be entitled 
to count such period of service as a Public Health Service officer in 
the computation of his retired pay on the basis that as a commissioned 
officer in such service he would be entitled to “full military benefits,” 
as defined in section 212 of the Public Health Service Act, 58 Stat. 
689, 42 U.S.C. 213. That section provides that commissioned officers 
of the Public Health Service shall be entitled to “full military benefits” 
with respect to active services performed while detailed for duty with 
the Army, Navy, or Coast Guard. Subsection (a) thereof defines 
“full military benefits” as meaning all rights, privileges, immunities, 
and benefits provided under any law in the case of commissioned 
officers of the Army on account of active military service, including 
burial payments, six months’ death gratuity, veterans’ compensation 
and pensions, et cetera, “excluding, however, retired pay.” Since such 
provision expressly excludes retired pay, it seems clear that it does 
not give this officer any right to increased retired pay under title III 
of the said act of June 29, 1948, here involved. That title specially 
provides for retired pay for a particular class of members or former 
members of the armed services whose status is such that they would 
not otherwise be entitled to any military or naval retirement benefits 
and, in addition to prescribing in detail the requirements which must 
be met in order to qualify for such retirement pay, it specifically 
prescribes the service which may be included in establishing such right. 
Service generally as a Public Health Service officer is not included 
and no sufficient basis is found to consider service as a commissioned 
officer of the Public Health Service under the circumstances here in- 
volved as having been performed “in the status of a commissioned 
officer * * * in the * * * United States Coast Guard,” 
within the meaning of section 302 of the act so as to permit inclusion 
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of such service in the computation of the officer’s retired pay under 
section 303 of the act. It follows thtat the question submitted must be 
answered in the negative. 


[B-101582] 


Leaves of Absence—Accrual—Part Time Employees 


The part time leave act of October 5, 1949, extending the benefits pro rata of 
the annual and sick leave acts of March 14, 1936, to part time employees grants 
the right to leave only to those part time employees for whom there has been 
established a regular tour of duty covering not less than five days each week, 
and therefore part-time service is required to be scheduled on at least five days 
of each unit week of the work cycle before part time employees become eligible 
for pro rata leave accruals. 


Acting Comptroller General Yates to the Secretary of the Army, 
March 21, 1951: 


Reference is made to your letter of February 21, 1951, requesting 
a decision relative to the application of the part-time leave act of 
October 5, 1949, Public Law 316, the questions with respect thereto 
being stated in your letter, as follows: 


(1) Is it required that part-time service be scheduled on at least five days of 
each unit week of the work cycle? 

(2) If the answer to question (1) above is in the negative, may employees 
be credited with the prorata accruals for service performed during the entire 
work cycle? 

(3) Would your answers be qualified in any respect, if the regularly scheduled 
hours of any unit week of the work cycle totaled or exceeded 40 hours. 


Section 1 of the referred-to act, 63 Stat. 703, provides: 


That part-time officers and employees for whom there has been established a 
regular tour of duty covering not less than five days in any administrative work- 
week shall, unless otherwise excepted, be entitled to the benefits pro rata of the 
annual and sick leave Acts of March 14, 1936 (49 Stat. 1161 and 1162, respec- 
tively), and such Acts are hereby amended accordingly. [Italics supplied.] 


In Senate Report 971, accompanying H. R. 2619, which became 
Public Law 316, the Committee on Post Office and Civil Service stated 
as follows: 


The bill would extend the benefits of the Annual and Sick Leave Acts on a 
pro rata basis to all part-time Federal employees for whom there has been 
established a regular tour of duty covering not less than 5 days in any admin- 
istrative workweek. For example, an employee regularly working a 3-hour day, 
Monday through Friday, would be given twenty-six 3-hour days of annual leave 
a year, and one and one-fourth 3-hour days of sick leave a month. Also, em- 
ployees who work a varying number of hours each day but are required to work 
some portion of at least 5 days each week would be granted a proportionate 
amount of leave under the provisions of the bill. 

- © 7” + * . 

* * * The policy of Congress in granting annual leave to Federal em- 
ployees is based upon the necessity of giving employees vacations during which 
they are not compelled to face the routine of reporting regularly to work each 
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day and have the continuing responsibility of performing their duties without 
rest. The committee sees no valid reason why part-time employees who work 
regularly each day for 5 days each Workweek should not have a proportionate 
share of annual and sick leave to which full-time employees are entitled. [Italics 
supplied. } 

The act grants the right to leave only to those part time employees 
for whom there has been established a regular tour of duty covering 
“not less than 5 days in any administrative workweek.” The above- 
quoted Committee report, when considered in the light of the severai 
administrative reports printed therein, clearly shows that the lan- 
guage, “in any administrative workweek,” was intended to apply only 
with respect to part time employees who work not less than 5 days each 
week. That position is strengthened when viewed in the light of the 
fact that the statute was designed to overcome “the problem created 
by the Comptroller General Decision No. B-75661, dated July 12, 
1948”—quoting from the letter of the Librarian of Congress, dated 
March 4, 1949, printed in the Committee report. 

Accordingly, question 1 must be answered in the affirmative, ren- 
dering unnecessary any answer to question 2. Question 3 is answered 
in the negative. 


[B-101876] 


Quarters—Basic Allowance—Dependents—Stepfather 


The stepfather of an officer who is in fact dependent upon the officer for over 
half of his support and who actually resided in the officer's household may be 
considered a dependent within the meaning of that term as used in section 102 (g) 
of the Career Compensation Act of 1949 so as to authorize the payment of 
increased allowances for quarters to the officer on account of his dependent 
stepfather. 


Assistant Comptroller General Yates to R. S. Haley, Department of 
the Navy, March 23, 1951: 


By letter dated March 6, 1951, the Chief, Bureau of Supplies and 
Accounts, Department of the Navy, forwarded to this Office your letter 
of February 21, 1951, with enclosures, requesting an advance decision 
as to the entitlement of Lieutenant (jg) Warren Warneke, 182 290, 
USNR, to an increased basic allowance for quarters on account of a 
dependent stepfather for the period from July 20 through 31, 1950, 
under the circumstances hereinafter mentioned. 

It appears from the papers accompanying your letter that by orders 
dated July 18, 1950, from the Commandant, Twelfth Naval District, 
the officer was ordered to report to the Medical Officers, U. S. Naval 
Dispensary, San Francisco, California, for a physica] examination for 
active duty ; that he was to be in an active duty status for the purpose 
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of the physical examination and for travel necessary for compliance 
with the said orders; that if found physically qualified, he was to pro- 
ceed and report to the Commanding Officer, U. S. S. Cacapon (A052) 
for duty on board that vessel; that on July 20, 1950, he departed 
from his home in Los Angeles, California, and reported on board the 
U.S. S. Cacapon (A052) on August 19, 1950; that the stepfather is in 
fact dependent upon the officer for over half of his support and resides 
in a house rented by the officer located at 1263 S. Windsor Boulevard, 
Los Angeles, California; that the stepfather and the officer’s mother 
separated in the fall of 1937, without court action, and have lived 
separate and apart since that time. It is understood that on July 20. 
1950, the home port of the U. S. S. Cacapon (A052) was San Pedro, 
California. 

Section 302 of the Career Compensation Act of 1949, 63 Stat. 812, 
authorizes the payment of an increased basic allowance for quarters 
to members of the uniformed services on account of a dependent, and 
section 102 (g) of the said act, 63 Stat. 804, defines the term “depend- 
ent” as including, inter alia— 

* * * the father or mother of such member, provided he or she is in fact 


dependent on such member for over half of his or her support and actually 
resides in the household of said member. * * * 


The term “father” or “mother” * * * shall include a stepparent * * * 
Provided, That a stepparent-stepchild relationship shall be deemed to be ter- 
minated by the stepparent’s divorce from the blood parent * * *. 

Since it appears from the evidence presented that while the officer’s 
stepfather and mother are living apart there has been no divorce, the 
filial relationship of the officer and his stepfather continued to exist on 
July 20, 1950. Further, since Los Angeles, California, is approxi- 
mately 25 miles from San Pedro, California, the home port of the 
officer’s vessel—a distance generally accepted as being within com- 
muting range—it may be considered established that the officer 
actually maintained his own household at that place during the period 
involved. Accordingly, it appearing from the officer’s dependency 
certificate that the stepfather was in fact dependent upon him for over 
half of his support, and that the stepfather actually resided in his 
household from July 20 through 31, 1950, the stepfather will be con- 
sidered a “dependent” within the meaning of that term as used in 
section 102 (g) of the Career Compensation Act of 1949, and payment 
to Lieutenant Warneke of an increased basic allowance for quarters 
on account of a dependent stepfather will be passed to credit for that 
period, provided the allowance is otherwise properly payable. 

The original of the officer’s dependency certificate is returned here- 
with, the other papers submitted with your letter being retained in 
this Office. 

This decision, or a copy thereof, should be included in the account 
wherein credit for payment under authority hereof is claimed. 
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[B-101877] 


Contracts—Foreign Products—Availability of Domestic 
Products 

Under the provisions of section 2 of the Buy American Act of 1933, as amended, 
prohibiting the purchase of articles, materials, or supplies which are not mined, 
produced, or manufactured in the United States, a contract may not be awarded 
for the delivery of pillows stipulated to be made from oriental duck down and 
feathers, when bids have also been received offering to furnish pillows made 
from domestic down and feathers at reasonable prices, in the absence of an 


administrative determination that the purchase of the domestic product would 
be inconsistent with the public interest. 


Comptroller General Warren to the Administrator of Veterans 
Affairs, March 23, 1951: 


Reference is made to your letter dated March 6, 1951, with enclo- 
sures, requesting a decision as to whether there may be considered 
the bid of the Sanitary Feather & Down Company, Inc., in the award 
of a contract for the furnishing of duck feather pillows to the Veterans 
Administration. 

In response to invitation No. T-68, dated January 9, 1951, issued 
by the Veterans Administration, the Sanitary Feather & Down Com- 
pany, Inc., submitted a bid offering to furnish the pillows with the 
stipulation that they were to be made from oriental duck down and 
oriental duck feathers. Consequently, in view of the prohibition con- 
tained in the Buy American Act of 1933, 47 Stat. 1520, against the 
purchase of foreign products, and since paragraph 14 of the General 
Conditions of the invitation specifically sets out such prohibition, the 
question is presented in your letter as to whether that company’s bid 
may be considered in awarding the contract for the required pillows. 

Section 2 of the Buy American Act of 1933, 47 Stat. 1520, provides: 

Notwithstanding any other provision of law, and unless the head of the depart- 
ment or independent establishment concerned shall determine it to be inconsistent 
with the public interest, or the cost to be unreasonable, only such unmanufactured 
articles, materials, and supplies as have been mined or produced in the United 
States, and only such manufactured articles, materials, and supplies as have 
been manufactured in the United States substantially all from articles, materials, 
or supplies mined, produced, or manufactured, as the case may be, in the United 
States, shall be acquired for public use. This section shall not apply with respect 
to articles, materials, or supplies for use outside the United States, or if articles, 
materials, or supplies of the class or kind to be used or the articles, materials, or 
supplies from which they are manufactured are not mined, produced, or manu- 
factured, as the case may be, in the United States in sufficient and reasonably 
available commercial quantities and of a satisfactory quality. 

The said act was amended by section 633 of the National Military 
Establishment Appropriation Act, 1950, 63 Stat. 987, 1024, which 
provides: 


Sec. 633. In order to clarify the original intent of Congress, hereafter, section 
2 and that part of section 3 (a) preceding the words “Provided, however,” of 
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title III of the Act of March 3, 1933 (47 Stat. 1520), shall be regarded as requiring 
the purchase, for public use within the United States, of articles, materials, or 
supplies manufactured in the United States in sufficient and reasonably available 
commercial quantities and of a satisfactory quality, unless the head of the depart- 
ment or independent establishment concerned shall determine their purchase to 
be inconsistent with the public interest or their cost to be unreasonable. 

Section 201 (a) (1) of the Federal Property and Administrative 
Services Act of 1949, 63 Stat. 377, 384, authorizes the Administrator 
of General Services to prescribe policies and methods of procurement 
of supplies for the civilian agencies. In connection with the prefer- 
ence required to be given domestic products, the Bureau of Federal! 
Supply, Treasury Department, issued Circular Letter B-61, dated 
October 1, 1947, which, according to letter dated November 18, 1950, 
from the Administrator, General Services Administration, to the 
Director, Supply Service, Veterans Administration, is still in effect. 
It is provided in the said circular letter of October 1, 1947, that in 
applying the exception set forth in the Buy American Act of 1933, 
purchases of products of foreign origin are permissible if the cost of 
domestic products is unreasonable; that where the cost of the foreign 
product exceeds, $100, a differential of 25 percent should be applied 
by Executive departments and independent establishments in favor 
of domestic products to be delivered in the continental United States; 
that the cost of the domestic product is considered unreasonable when- 
ever it exceeds the cost of the foreign product including duty plus the 
amount of the differential; and that in appropriate cases, the heads of 
the departments or independent establishments concerned may deter- 
mine that the public interest is inconsistent with the purchase of a 
domestic product, for any reason other than the comparative cost of a 
foreign product. 

An examination of the bids received under the invitation—subse- 
quently furnished by your Administration—shows that there were 
offered for delivery pillows manufactured from domestic down and 
feathers. Thus, it is indicated that the materials required in the 
manufacture of the pillows are available in the United States in suffi- 
cient quantities from commercial sources. Furthermore, a comparison 
of the bids shows that pillows made from domestic feathers and down 
may be procured at prices well within the prescribed 25 percent differ- 
ential. Thus, in the absence of a proper determination by you that 
the purchase of the pillows manufactured from domestic down and 
feathers would be inconsistent with the public interest, you are 
advised that the bid of the Sanitary Feather & Down Company, Inc., 
should be disregarded in the award of a contract under the invitation 
involved. 

The papers are returned herewith. 
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[B-102065} 


Officers and Employees—Holding Two Positions—Employ- 
ment as Constituting “Office” 


An employee on leave without pay from a Government department may be 
employed by a Government commission of temporary character without contra- 
vening the act of July 31, 1894, as amended, prohibiting persons whose annual 
compensation in one office amounts to $2,500 or more from holding another office 
to which compensation is attached unless specially authorized by law. 


An employee placed in a leave without pay status from one Government agency 
is not prohibited from employment with another agency by the dual compensation 
act of May 10, 1916, as amended, which prohibits the receipt of more than one 
salary if the combined amount of the salaries exceeds $2,000 per annum. 


Comptroller General Warren to the Chairman, President’s Materials 
Policy Commission, March 28, 1951: 


Reference is made to your undated letter, received here March 15, 
1951, requesting decision whether your Commission may employ Mr. 
Hollis W. Peter, an employee of the Department of State, upon a 
personal service contract basis, to assist in the study of foreign re- 
sources aspects of the materials problem. It is represented that your 
Commission’s assignment is expected to be completed within a period 
of six to nine months at the conclusion of which assignment the Com- 
mission will go out of existence. Hence Mr. Peter’s employment would 
not exceed nine months and during such employment he would be 
placed on leave without pay from the Department of State. 

The act of July 31, 1894, 28 Stat. 205, as amended, 5 U. S. C. 62, 
provides : 


§ 62. Holding other lucrative office. No person who holds an office the salary 
or annual compensation attached to which amounts to the sum of two thousand 
five hundred dollars shal] be appointed to or hold any other office to which com- 
pensation is attached unless specially authorized thereto by law * * *. 

The question that arises here, therefore, is whether Mr. Peter would 
be holding an “office” during his employment with your Commission 
within the meaning of the above-quoted statutory prohibition. It has 
been held by this Office that said act of 1894 does not preclude the em- 
ployment in a civilian position when the employment is temporary 
because of a specific task to be performed by a committee or commission 
having a temporary tenure and the order or letter of appointment so 
states the nature of theemployment. 14 Comp. Gen. 68; 16 id. 47. 

In view of the temporary character of your Commission, it does 
not appear that Mr. Peter while employed with the Commission would 
be holding an office within the purview of the 1894 act, and if he be 
placed on leave without pay from the Department of State during 
such employment there would be no violation of the dual compensa- 
tion act of May 10, 1916, as amended by the act of August 29, 1916, 
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39 Stat. 120, 582, 5 U. S. C. 58, which statute prohibits the receipt 
of more than one salary if the combined amount of the salaries exceeds 
$2,000 per annum. — 

With respect to the form of employment, that is, whether it would 
be permissible to contract with this employee or whether he would be 
appointed in accordance with civil-service laws and regulations and 
the classification act, inquiry should be made at the Civil Service Com- 
mission. See sections 203 and 501 of the Classification Act of 1949, 
Public Law 429, 81st Congress, 63 Stat. 956, 958. 

With respect to the handling of Mr. Peter’s leave account, the annual 
and sick leave regulations permit leave to temporary employees only 
for each full month of service, and any break in service prior to the 
completion of a full month’s service bars any credit for leave for the 
fractional month and requires the starting of a new month for leave 
purposes. As Mr. Peter will be on leave without pay from his position 
with the State Department, his leave credits with that Department 
cannot be transferred to his credit with your Commission and he 
could not be permitted to use any of the annual or sick leave to his 
credit with that Department to bridge over absences during his tempo- 
rary employment with your Commission. 


[B-101517} 


Appropriations—Availability—Physical Examinations of 
Civilian Employees 


Physical examinations of c'vilian employees engaged in conducting tests of 
repellents and insecticides for use by the armed forces for the purpose of pre- 
venting disease and the consequent loss of manpower are precautionary measures 
primarily for the benefit of the Government, rather than fo: the benefit of the 
employees, and therefore payment for such examinations may be made from 
Army Quartermaster Service funds appropriated for tests, experimental work, 
and scientific research. 


Acting Comptroller General Yates to Lewis S. Glass, Department of 
Agriculture, March 29, 1951: 


Reference is made to your letter of February 16, 1951, submitting 
a voucher in favor of Frank D. Gray, M. D., 12 North Rosalind 
Avenue, Orlando, Florida, in the amount of $10, covering fees for 
five physica] examinations of Dr. Carroll N. Smith, group leader of 
the Repellent Project of the Orlando Research Laboratory. You 
request a decision as to whether the voucher, and subsequent vouchers 
covering similar fees, may be certified for payment. 

On the voucher it is stated that the physical examinations are 
necessary in the completion of the experimental! research, that the 
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price charged is the same as that charged the general public for such 
services, that there are no other governmental facilities in the area 
which might be utilized for these services, and that the estimated 
annual cost of such examinations is less than $300. You state in your 
letter that the Orlando Research Laboratory is a part of the Division 
of Insects Affecting Man and Animals, Bureau of Entomology and 
Plant Quarantine, Department of Agriculture, but that it is financed 
by the Department of Defense and is now engaged in conducting 
tests of repellents and insecticides for use by the armed forces; that 
the physical examinations involved are precautionary measures for 
the protection of the Government as well as the personne] examined ; 
that the Army Environmental Hygiene Laboratory has ruled recently 
that physical examinations should be made after each test period; 
that taere are no Government facilities available for making the 
examinations; and that Dr. Gray is among the Government-approved 
phys‘cians in Orlando. 

TLe appropriation account proposed to be charged is designated 
as “Working Fund, Agriculture, Agricultural Research Administra- 
tion, 1951,” which was established with funds advanced from the 
appropriation for the Army Quartermaster Service. There is not 
found any appropriation specifically available for payment of fees 
for physical examinations such as those covered by the voucher, but 
the referred-to appropriation for the Army Quartermaster Service in- 
cludes funds “for tests and experimental and development work and 
scientific research, not otherwise provided for” (64 Stat. 735). 

In 22 Comp. Gen. 82, it was stated : 

It has been long recognized that the expense of medical treatment for civilian 
employees of the Government is personal to the employee and that there is no 
authority for the payment thereof from public funds unless provided for in the 


contract of employment or by statutory enactment or valid regulation. 6 Comp. 
Dec. 955 ; 8 id. 296, 11 id. 177 ; 16 id. 99; 3 Comp. Gen. 111 ; 18 id. 533. 


o . . ® ” * os 

However, this office has held that where the circumstances are such that medical 
attention to an employee—including inoculation or vaccination to which these 
examinations seem more or less akin in view of their precautionary nature—may 
be considered as primarily for the benefit of the Government rather than the em- 
ployee, the expense thereof may properly be paid from appropriated funds. 2 
Comp. Dec. 347; 6 id. 447; 60 MS Comp. Dec. 1425; A-29752, December 17, 1929; 
A-32786, August 8, 1930; A-97344, August 26, 1988. Cf. 15 Comp. Gen. 20. 

In the instant matter, it appears that there is a reasonable basis for 
holding that the physical examinations in question are primarily for 
the benefit of the Government, rather than for the benefit of the em- 
ployees, in order to prevent the contracting of disease by the employees 
and the consequent loss of manpower. Accordingly, in view of all the 
facts and circumstances presented, I have to advise that, since the cost 
of these examinations appears to be a necessary and incidental expense 


in connection with the purposes of the appropriation involved, the 
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voucher submitted by you—and subsequent vouchers covering similar 
expenses—may be certified for payment, if otherwise correct. The 
voucher is returned herewith. 


[B-101878] 


Telegrams—Requests for Hotel Reservations—Personal or 
Official Status 


Telegrams reserving hotel accommodations for press correspondents and others 
attending a conference sponsored by the Government may be considered as official 
business and the cost of such telegrams may be paid from funds appropriated for 
administrative expenses of the sponsoring agency. 


Comptroller General Warren to A. W. Empie, Department of the 
Interior, March 29, 1951: 


Reference is made to your letter of February 20, 1951 (file 360), 
forwarded by letter of March 6, 1951 (file 370), from the Assistant 
Director of Programs and Finance of the Bureau of Reclamation, and 
requesting decision whether you may certify for payment voucher 
therewith transmitted in favor of Hubert C. Blonk, Regional Infor- 
mation Officer for Region No. 1, in the amount of $13.20 as reimburse- 
ment for amounts paid to the Western Union Telegraph Company for 
telegrams (including tax) pertaining to hotel reservations in Spokane, 
Washington, in connection with the National Reclamation Association 
Convention held in November 1950. 

In a letter of February 5, 1951, from the claimant, it 1s explained 
that he made payment out of his personal funds pursuant to instruc- 
tions from the Regional Finance Officer; that the telegrams covered 
reservations for correspondents of the United Press and Associated 
Press, representatives of the Canadian Reclamation Project, and pilots 
of the Bureau of Reclamation airplane who were stationed in the 
District of Columbia, and that these telegrams were sent as a part 
of his official duty in coordinating the Bureau of Reclamation and 
other activities at the meeting. 

In decision of October 30, 1943, B-37399, it was held by this Office 
that telegrams reserving hotel accommodations stemming from ar- 
rangements for official conferences and necessary in expediting public 
business may be paid for from available appropriated funds. See 
also B-54082, November 30, 1945; B-72065, January 14, 1948; and 24 
Comp. Gen. 583. Upon the assumption, therefore, that it was part 
of the official duty of Mr. Blonk to coordinate the Bureau of Reclama- 
tion and other activities at this conference, the telegrams may be 
considered as official business and the cost payable from an appropria- 
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tion for administrative expenses of the Bureau of Reclamation. As 
the voucher includes a Federal tax on such telegrams, Mr. Blonk may 
also be reimbursed for the amount so paid the Western Union Tele- 
graph Company and that company should be requested to refund 
the tax to the Government. 

The voucher is returned herewith and may be certified for payment, 
in the absence of other objection. 


[A-55907] 


Leaves of Absence—Recredit—Leave Involuntarily Imposed 
In Anticipation of Retirement 

An employee who reported for duty each day, although involuntarily placed in 
a leave status upon Civil Service Commission approval of an administrative 
application for his disability retirement, may be recredited with the leave charged 


to his account, upon restoration to duty after the Board of Appeals and Review 
denied the administrative application. 


Comptroller General Warren to the Chairman, Federal Power 
Commission, March 30, 1951: 


Reference is made to the letter of the Acting Chairman of your 
Commission dated March 9, 1951, requesting decision whether sick 
and annual leave granted to Fayette S. Warner, an employee of your 
Commission, from 8:30 a. m., July 14, 1950, to the close of business, 
July 28, 1950, under the facts and circumstances hereinafter set forth, 
may be canceled and the corresponding amount of sick and annual 
leave restored to his credit. 

It appears that your Commission initiated an application to the 
Civil Service Commission for the retirement of this employee for 
disability ; that the Notice of Medical Approval of Retirement Dis- 
ability claim, dated July 5, 1950, was signed by the Chief, Division 
of Personnel and Administrative Services, July 14, 1950, and states 
that the last day of the employee’s pay will be July 28, 1950. A 
memorandum dated July 13, 1950, from the Personnel Division to the 
Acting Chief, Bureau of Power, advised that the employee should be 
assigned no further official duties and should be placed on sick leave 
beginning Friday, July 14, 1950. The employee did not acquiesce in 
his being placed on sick leave and claimed the right to continue at 
work. Notwithstanding his desire to remain at work, he was placed 
on sick leave from 8:30 a. m., July 14, until 4 p. m., July 27, 1950, 
when his sick leave was exhausted and he was placed on annual leave 
from that hour until the close of business July 28,1950. Nevertheless, 
the employee reported for duty each day and remained available for 
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duty until the close of business, but no work was assigned to him. It 
further appears that, pending consideration of an appeal by the em- 
ployee to the Board of Appeals and Review regarding his disability 
retirement status, the employee was placed on a special duty status 
July 31, 1950, and was finally restored to his regular duties November 
10, 1950, upon final adjudication of his appeal which denied the ad- 
ministrative application for the employee’s disability retirement. 

As the employee was available for duty at all times during the sick 
and annual leave in question, and since the failure to perform services 
was not due to any fault on his part, he cannot be held responsible for 
his failure to render services on the days in question. Accordingly, 
under the stated facts and circumstances, it is proper to take admin- 
istrative action to cancel the sick and annual leave so granted and to 
recredit such leave to his account. 


[B-102235} 


Purchases—Foreign Products—Perishable Food Exemption 


The authority to purchase perishable foods contained in the Defense Appropria- 
tion Act, 1951, which is an exception to the prohibition therein against the use 
of appropriated funds for the procurement of any article of food or clothing not 
grown or produced in the United States or its possessions does not permit off-shore 
purchases of beef by Army establishments located outside the United States as 
long as beef of satisfactory quality and sufficient quantity can be obtained in the 
United States at United States market prices. 


Comptroller General Warren to the Secretary of the Army, March 
30, 1951: 


Reference is made to your letter of March 23, 1951, requesting an 
opinion of this Office with respect to two questions presented as follows: 


1. May funds appropriated for the subsistence of the Army under the Defense 
Appropriations Act, 1951, and any additional appropriations supplemental! thereto 
be used for the procurements of off-shore beef by Army establishments located 
outside the continental United States, except the Territories of Hawaii and Alaska. 
for the personnel attached thereto? 

2. If the Defense Appropriations Act, 1951, considered the light of its legislative 
history including the pertinent Committee hearings, does permit the funds therein 
or thereafter in supplementary legislation appropriated for the subsistence of the 
Army, to be used for the procurements by overseas establishments of such off-shore 
beef for personnel attached thereto, may beef be procured in one area, South 
America, for example, by an Army establishment located in a different overseas 
area, Western Europe, for example, and be consumed by the personnel attached 


to such establishment? 

With respect to the use of the funds in question, the Defense Appro- 
priation Act, 1951, approved September 6, 1950, 64 Stat. 734, provides 
as follows: 


* * * Provided further, That no part of this or any other appropriation 


contained in this chapter shall be available for the procurement of any article 
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of food or clothing not grown or produced in the United States or its possessions, 
except to the extent that the Secretary of the Department concerned shall deter- 
mine that a satisfactory quality and sufficient quantity of any articles of food or 
clothing grown or produced in the United States or its possessions cannot be 
procured as and when needed at United States market prices and except pro- 
curements by vessels in foreign waters and emergency procurements or procure- 
ments of perishable foods by establishments located outside the continental United 
States, except the Territories of Hawaii and Alaska, for the personnel attached 
thereto: * * * 

It is stated in your letter that because of the substantial savings 
which can be effected in view of the high prices of beef currently pre- 
vailing in the United States and the present generally tight United 
States market for that item, the Army is considering using part of 
the money appropriated by the Defense Appropriation Act, 1951, in 
connection with the procurement of off-shore beef by Army establish- 
ments located outside the continental United States, except the terri- 
tories of Alaska and Hawaii, for the personnel attached to such estab- 
lishments. However, before reaching any final decision in the matter 
you desire an opinion of this Office on the two questions stated above. 

An examination of the legislative history of the limitation in ques- 
tion discloses that for a number of years prior to the fiscal year 1950, 
the limitation was not applicable to articles of food and clothing which 
could not be procured in the United States at reasonable prices, and, 
except for the Territories of Alaska and Hawaii, was not applicable 
to procurements by establishments located outside the United States. 
During this period off-shore beef was procured by the Army at various 
times. 

The language of the limitation was changed in the appropriation 
for the fiscal year 1950 to read as follows: 

* * * Provided further, That no part of this or any other appropriation 
contained in this Act shall be available for the procurement of any article of food 
or clothing not grown or produced in the United States or its possessions, except 
to the extent that the Secretary of the Army shall determine that a satisfactory 
quality and sufficient quantity of any articles of food or clothing grown or pro- 
duced in the United States or its possessions cannot be procured as and when 
needed at United States market prices and without unduly increasing future 
United States market prices and except procurements by vessels in foreign waters 
and emergency procurements or procurements of highly perishable foods by 
establishments located outside the continental United States, except the Terri- 
tories of Hawaii and Alaska, for the personnel attached thereto: * * * 
[italics supplied]. 

See the National Military Establishment Appropriation Act, 1950, 
approved October 29, 1949, 63 Stat. 992. 

Such provision permitted, generally, “off-shore” procurements of 
articles of food for establishments outside the United States only if 
such articles could not be obtained at United States market prices or 
if the articles could be classified as “highly perishable.” One of the 
primary purposes of the change in language was to prevent off-shore 
procurements of beef, it was so understood by the Congress and the 
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Department of the Army, and it appears that off-shore procurements 
of beef were not made by the Department of the Army during the 
fiscal year 1950. It is my understanding, also, that off-shore procure- 
ments of beef have not thus far been made during the fiscal year 1951. 

So far as involves the question here under consideration the only 
material change in the language in the appropriation for 1951 from 
that appearing in the act for 1950 is the elimination of the word 
“highly” before perishable. ‘Thus, while off-shore procurements dur- 
ing the fiscal year 1950 were limited to “highly perishable” items. 
they are limited during the fiscal year 1951 simply to “perishable” 
items. The sole question, therefore, in its simplest form, is whether 
the elimination of the word “highly” permits off-shore procurements 
of beef which admittedly were not theretofore authorized. 

The word “perishable” is not a word of art; its meaning has been 
interpreted in various ways, depending upon the sense in which it 
was used, its purpose, etc. In its broad, general sense I have no doubt 
that it may be applied to beef. But to determine its proper meaning 
I think it is necessary to look at the legislative history of the provision 
in question. In doing that I must conclude that the Congress did not 
intend the term to apply to beef. 

An examination of part 5 of the Hearings before the Subcommittee 
of the Committee on Appropriations, House of Representatives, Pages 
2501-2507 and 2514-2520, in connection with the Department of De- 
fense Appropriations for 1951, discloses that the Department of the 
Army desired to have the entire provision deleted from the 1951 bill 
primarily because it was difficult to determine the effect of purchases 
on future market prices in the United States and whether sugar used 
in the preparation of certain food products was of domestic origin. 
Certain representatives of the Department of the Army testified that 
many food products could be purchased abroad at considerable sav- 
ings, but that the words “highly perishable” not only prohibited pur- 
chases of beef from Argentina and frozen or canned fish in Europe 
and the Far East but also local purchases of eggs and certain fresh 
fruits and vegetables. Such hearings disclose further that no off- 
shore purchases of beef were made during the fiscal year 1950 and 
that, as the following statements indicate, the Department of the Army 
did not request the change in language for the purpose of authorizing 
such purchases. 

Mr. Manon. This occurs to me: If over in Europe fish are plentiful and are 
procurable at a reasonable price and if a similar situation exists in Japan, that 
is one thing. Now | wonder if you have beef produced in Europe and produced 
in Japan that is equally procurable in the same manner as fish 

General Hoppinc. No sir. We have not in this fiscal year nor in past fiscal 
years, or in any fiscal year since the war, bought any off-shore beef for troop 
consumption in the United States. We have bought some for European con- 


sumption last year on a finding of the Secretary of the Army that it was econom- 
ical to do so. 
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Mr. Manon. In other words, I take it that you are not concerned about the 
beef problem. 
General Hoppine. No, sir. 
Mr. Manon. It is these other things? 
. 2 a * * . * 


General Hoppine. We are waking no battle for the procurement of Argentine 
beef for troop use. 

Apparently, as a result of such hearings, the House Subcommittee 
on Appropriations deleted the words “and without unduly increasing 
future United States market prices” and the word “highly” from the 
term “highly perishable.” Such action of the Committee is explained 
at page 293-294 of Report No. 1797, House of Representatives, 81st 
Congress, as follows: 


The purpose of these changes is to make possible for the military services to 
purchase fresh perishable items such as fish, fruit, and vegetables locally in 
foreign areas for consumption by personnel in such areas, and also to make 
possible the purchase in the United States of processed products which contain 
component materials not produced in the United States such as sugar or cocoa. 
Experience has shown that changes are necessary in this provision because it 
has created difficult administrative problems. The clause relating to undue 
increase of future United States market prices has been deleted, since this deter- 
mination is almost impossible to make because of the many factors influencing 
such prices. [Italics supplied.] 

In view of the Hearings considered above, I believe it cannot be 
seriously contended that, had the Committee intended that the dele- 
tion of the word “highly” should have the effect of authorizing the 
off-shore purchase of such an important and controversial food item 
as beef, its report would have specifically included such item along 
with the other items mentioned therein. 

Accordingly, in view of the legislative history of the entire provi- 
sion in question, from its inception you are advised that with respect 
to your first question, as long as beef of satisfactory quality and sufli- 
cient quantity can be secured in the United States at United States 
market prices, the presence of the word “perishable” in such provision 
does not authorize off-shore purchases of beef by Army establishments 
located outside the United States, and consequently, funds contained 
in the Defense Appropriation Act, 1951, or in any additional appro- 
priations supplemental thereto, if subject to such provision, properly 
may not be expended for that purpose. 
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[B-101474] 


Transportation—Household Effects—Between Dates of 
Prior Regulations and Promulgation of New 


The revised schedule of rates for reimbursement of the cost of shipping house- 
hold effects of civilian employees appearing in Executive Order 10196, approved 
December 20, 1950, was made retroactively effective to September 23, 1950, so 
as to enable employees to be reimbursed the approximate sum expended in 
connection with the shipment of their effects as contemplated by the act of 
August 2, 1946, and therefore the application of the increased rates is authorized 
in cases where the travel was authorized or approved and commenced on or 
after September 23, 1950. 


Comptroller General Warren to the Administrator, Federal Se- 
curity Agency, April 4, 1951: 


Reference is made to your letter of February 14, 1951, relative to the 
application of the revised schedule of rates for reimbursement of the 
cost of shipping household goods of civilian officials and employees 
appearing in Executive Order 10196 approved December 20, 1950. 

You state that the said Executive order was published in the Federal 
Register on December 22, 1950, and that it provides, among other 
things, that the revised rates shall be used in any case in which the 
transportation of effects “is authorized or approved and commenced” 
on or after September 23, 1950. Also, it is pointed out in your letter 
that, while most of the revised rates represent an increase over the 
rates previously in effect, in some instances there has been a downward 
revision of the rates; and that, since certifying officers did not receive 
notice of the new rates until over three months after the effective date, 
numerous vouchers for transportation authorized or approved and 
commenced on or after September 23, 1950, were certified for payment 
at the old rates. 

You present for consideration and decision the following questions: 

1.—Is it necessary to recover overpayments resulting from certification of 
vouchers at the old rates prior to publication of the revised rates in the Federal 
Register of December 22, 1950, assuming that transportation of the goods was 
authorized or approved and commenced on or after September 238, 1950? 

2.—If the answer to question 1 is in the affirmative, will the certifying officer 
be held responsible under the provisions of the Certifying Officer’s Act for over- 
payments which cannot be recovered? 

8.—Are we correct in assuming that in those instances where the rates 
increased the revised rates may be allowed in any case in which the travel or 
transportation is authorized or approved and commenced on or after Septem- 
ber 23, 1950, regardless of the date or dates such reimbursement is certified for 
payment? 

It is the view of this Office that, under the circumstances presented 


in your first question, the payments, if otherwise correct, need not be 
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disturbed. Accordingly, question 1 is answered in the negative, which 
conclusion renders unnecessary a reply to question 2. 

The understanding of this Office is that the revised rates appearing 
in Executive Order 10196 were issued as the result of general tariff 
increases since July 1, 1948, the effective date of Executive Order 9997. 
It follows that to allow the increase in rates to operate from Septem- 
ber 23, 1950, will enable employees to be reimbursed the approximate 
sum expended in connection with the shipment of their effects, as con- 
templated by the basic statute, Public Law 600, 60 Stat. 806. Under 
such circumstances, this Office is not required to object to the applica- 
tion of the increased rates from the effective date specified in the 
Executive order. Accordingly, question 3 is answered in the 
affirmative. 


[B-101328} 


Transportation—Dependents—From Overseas 


Employees who negotiate transfers to other agencies or resign while on leave 
of absence accompanied by their dependents from posts of duty outside the 
United States are not entitled to be reimbursed the cost of repatriation of such 
dependents who were in the United States at the time the overseas assignments 
were terminated, there being no obligation on the part of the Government to make 
payment in lieu of such expenses when for any reason transportation in kind 
is not required. 


Comptroller General Warren to Mary E. Smith, Department of 
Commerce, April 11, 1951: 


Reference is made to your letter of December 27, 1950, forwarded 
here by letter dated February 8, 1951, from the Accounting Division 
of the Civil Aeronautics Administration, transmitting two vouchers, 
one in favor of Selwyn E. Jackson and the other in favor of Robert W. 
Spears, covering reimbursement of the expenses incurred by them in 
transporting their dependents from the Canal Zone to the United 
States. In view of the facts hereinafter related, you request a decision 
as to the legality of certifying the said vouchers for payment. 

At the time involved, the individuals named were employees of the 
Civil Aeronautics Administration stationed at Balboa, Canal Zone. 
In each case, the employee, accompanied by his dependents, returned 
to the United States at personal expense for the purpose of taking 
annual leave. While on leave Mr. Jackson, on the advice of his 
physician, negotiated a transfer to the local office of the Administra- 
tion at Fort Worth, Texas, and Mr. Spears resigned for the purpose 
of accepting commercial employment in the United States. Both of 
the said employees returned to the Canal Zone without their depend- 
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ents in order to terminate their obligations at that place and to remove 
their personal effects. Return travel of the employees to the United 
States and the transportation of household effects at Government ex- 
pense were authorized in both cases, but since the families already 
were in the United States authority to transport dependents was not 
included in the original travel orders. However, supplemental orders 
were issued later authorizing “repatriation of dependents” of both 
employees. There can be no doubt but that the employees involved 
properly assumed the cost of their dependents’ transportation to the 
United States in connection with their own travel for the purpose of 
taking annual leave. Also, it is equally clear that if the said depend- 
ents had returned to the Canal Zone with the employees the expense 
involved also would have been personal and not chargeable to the 
United States. The obligation of the Government in such cases is to 
restore the employee to the same relative status he eccupied prior to 
being assigned to duty outside the continental United States. In the 
cases under consideration, the dependents already were in the United 
States at the time the overseas assignments were terminated and noth- 
ing further remained to be done in that respect. Accordingly, the em- 
ployees having incurred no additional expenses at that time in 
returning their dependents to the United States and since there is no 
obligation on the part of the Government to make payment in lieu 
of such expenses when for any reason transportation in kind is not 
required, the submitted vouchers, so far as they relate to the expenses 
of transportation of dependents, may not be certified for payment. 
The vouchers and supporting papers are returned herewith. 


[B-101893] 


Transportation—Dependents—Residence Requirements 


Section 12 of the Pay Readjustment Act of 1942 and regulations isSued pur- 
suant thereto, as well as section 102 (g) of the Career Compensation Act of 
1949, contemplate that transporation shall be furnished to an otherwise eligible 
dependent parent of an officer only in the event that travel is performed to 
the officer's new permanent station for the ptrpose of residing there as a 
member of his son’s household, so that where a dependent father does not 
travel to the officer’s new station, but goes instead to another location, the officer 
is not entitled to reimbursement on account of the travel so performed. 


Assistant Comptroller General Yates to Lt. Col. C. L. Young, De- 
partment oi the Army, April 11, 1951: 


By the first endorsement of March 6, 1951, the Chief of Finance, 
Department of the Army, referred your letter of November 15, 1950, 
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to this Office for advance decision as to whether you are authorized to 
make payment on the voucher, submitted therewith, covering reim- 
bursement of costs of transportation at the rate of 4 cents per mile, 
for travel performed by the father of Colonel Daniel W. Hickey, Jr., 
GSC, from Fort Bliss, Texas, to Hyattsville, Maryland. 

By orders of August 11, 1949, issued in the office of The Adjutant 
General, Department of the Army, as amended by orders of January 
16, 1950, February 10, 1950, and March 1, 1950, the officer was directed 
to proceed on a permanent change of station from Fort Bliss, Texas, 
to Karachi, Pakistan, via New York, New York, with temporary duty 
en route at Washington, D. C., and Camp Holabird, Maryland, com- 
mencing not later than November 4, 1949. Information attached to 
such voucher with respect to the officer’s contributions to the support 
of his father during the period August 1931 to October 1, 1949, indi- 
cates that while stationed at Fort Bliss the officer’s father was his 
dependent within the meaning of that term as used in the provisions 
of law relating to transportation of dependents of military personnel 
at Government expense, and it is stated that the father had lived with 
the officer as a member of his household for a period of 18 years. 
While it appears that his wife accompanied him to his new station 
in Karachi, he states that his father proceeded to the home of an- 
other son in Hyattsville, where he then ceased to be a dependent of 
the officer, the travel being performed by rail at personal expense, 
during the period September 24 to October 24, 1949. 

Section 12 of the Pay Readjustment Act of 1942, 56 Stat. 364, pro- 
vides that the dependents of any officer ordered to make a permanent 
change of station shall be furnished transportation “to his new 
station” at Government expense. Paragraph 146) (1) Special 
Regulations 35-4805-1, provides that in cases of claims for re- 
imbursement of expenses of transportation of a dependent father or 
mother, a certificate in the form set forth therein must be furnished 
by the claimant. It is required that such certificate include a state- 
ment that the parent “will continue to reside with me as a member 
of my household at my new station.” See also section 102 (g) of 
the Career Compensation Act of 1949, 63 Stat. 804, effective October 
1, 1949, which defines the term “dependent” as including the father 
or mother of a member of the uniformed services, if he or she is in 
fact dependent on such member for over half of his or her support 
“and actually resides in the household of said member.” The fore- 
going provisions of law and regulations appear to contemplate the 
furnishing of transportation to an otherwise eligible dependent parent 
of an officer only in the event that travel is performed to the officer’s 
new permanent station for the purpose of residing there as a member 
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of his son’s household. While it appears that Colonel Hickey’s 
father was his dependent while he was stationed at Fort Bliss, since 
the father did not travel to the officer’s new station, going instead to 
another location to live with another son as a member of his household 
and as his dependent, it seems clear that the officer is not entitled under 
the above-cited provisions of law and regulations to reimbursement 
on account of the travel so performed. 

Accordingly, payment on the voucher, which is retained in this 
Office, is not authorized. 


[[B-102521] 


Assignment of Contract Payments—Partial Assignments 


Under the Assignment of Claims Act of 1940, which expressly authorizes the 
assignment of moneys due or to become due from any agency of the United States 
to any Federal lending agency, moneys owed by the United States under a 
contract for the purchase of ore by the General Services Administration may be 
partially assigned to the Export-Import Bank of Washington as provided for 
by the terms of the contract, and when appropriate notices and copies thereof 
are filed by the Bank, as assignee, the partial assignment will be valid and fully 
effective under said act. 


Comptroller General Warren to the Chairman, Export-Impert Bank 
of Washington, April 11, 1951: 


Reference is made to your letter of April 3, 1951, requesting advice 
as to the validity of a proposed partial assignment in favor of the 
Export-Import Bank under the Assignment of Claims Act of 1940 
(54 Stat. 1029, 41 U.S. C. 15). 

You advise that the Bank has authorized a loan to Sociedade 
Brasileira de Mineracao, Ltda. (known as Sobramil), to assist it in 
expanding facilities for the production and transportation of manga- 
nese ore ; that consummation of the loan is conditioned upon the execu- 
tion of a contract for the sale of three million tons of such ore to the 
United States (through the Administrator of General Services) ; and 
that the loan agreement will require, among other things, the fur- 
nishing of general obligations supported by an irrevocable assign- 
ment of— 

(a) 40% of all amounts, except the termination payment referred to in (b) 


below, payable and not already paid for manganese ore delivered under the 
aforesaid Sobramil-GSA contract; and 

(b) an additional 100% of the termination payment determined to be due 
and payable under said contract, in the event GSA exercises its option under 
said contract to terminate deliveries for its convenience prior to completion of 
performance of said contract. 
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You state, also, that Sobramil and the General Services Adminis- 
tration have indicated that the contract being negotiated by them will 
expressly permit and recognize the partial assignment so provided for. 

The Assignment of Claims Act of 1940 expressly authorizes assign- 
ments of moneys due or to become due from any agency of the United 
States to any Federal lending agency; and it provides that assign- 
ments executed pursuant to conditions set forth therein shall be valid 
for all purposes, notwithstanding any law to the contrary governing 
the validity of assignments. Conditions pertinent to the present 
matter include requirements that the partial assignment be expressly 
permitted by the terms of the contract involved and that copies and 
notices of the assignment be filed with certain persons or agencies 
designated in the act. 

It thus is evident that an assignment executed in accordance with 
the arrangements proposed will comply with the partial assignment 
condition of the Assignment of Claims Act of 1940, and that when 
appropriate notices and copies thereof are filed by the Bank, as as- 
signee, the partial assignment will be valid and fully effective under 
that act. 


[B-102144} 


Mileage—Release From Active Duty—Reserve Officers 


Under the travel allowance provisions of the Pay Readjustment Act of 1942, as 
amended, Reserve officers released from active duty may be allowed mileage from 
the last duty station to the official residence of record at the time of call to active 
duty, if mileage is so claimed and travel is performed to that place, and a subse- 
quent change of home address after entry into the service can add nothing to an 
officer’s right to mileage, or transportation of dependents, upon release from 
active duty. 


While section 3 of the Pay Readjustment Act of 1942, as amended, authorizes the 
payment of advance mileage to Reserve officers upon release from active duty, 
computed on the distance from the place of release to the place from which 
ordered to active duty, such mileage is payable “for their return home,” and in 
the event the place from which ordered to active duty is farther from the place 
of release than is the home of record at the time of entry on active duty, mileage 
is limited to the distance to the home. 


Assistant Comptroller General Yates to Capt. Mark W. Billing, April 
13, 1951: 


Reference is made to your claim for the difference between the 
amount heretofore paid to you and the amount to which you believe 
you are entitled us reimbursement for transportation of your depend- 
ent wife from Cleveland, Ohio, to San Diego, California, in connec- 
tion with your release from active duty, which claim was forwarded 
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to this Office under date of December 13, 1950, by the Quartermaster 
General, United States Marine Corps. Inasmuch as this matter was 
the subject of General Accounting Office settlement of July 10, 1950, 
which allowed you the sum of $6.56 on account of said travel, the 
present claim will be treated as a request for review of said settlement. 

By orders from the Commandant of the Marine Corps dated June 6, 
1946, you were directed to proceed from Cleveland to your home and 
stand relieved from active duty at the termination of the leave and 
travel time authorized therein, it being stated that you were ordered 
to active duty from Los Angeles, California, and that your residence 
at that time was Detroit, Michigan. You have submitted a copy of a 
letter addressed to the Commandant of the Marine Corps under date 
of June 10, 1946, in which you requested that your official residence of 
record be changed from Detroit, Michigan, to San Diego, California. 

Under the provisions of section 12 of the Pay Readjustment Act of 
1942, 56 Stat. 364, as amended by section 9 of the act of September 7, 
1944, 58 Stat. 730, officers are entitled to mileage at the rate of 8 cents 
per mile “when traveling under competent orders without troops, in- 
cluding travel * * * from last station to home in connection with 
relief from active duty.” Section 3 of said Pay Readjustment Act, as 
amended by section 7 of the said act of September 7, 1944, 58 Stat. 730, 
permits the advance payment of mileage to Reserve officers “for their 
returnhome * * * computed from the place of release to the place 
from which ordered to active duty without regard to actual perform- 
ance of travel.” Also, authority is contained in said section 12, for 
the furnishing of transportation at Government expense to dependents 
of officers who are ordered to make a permanent change of station, and 
a permanent change of station is defined therein as including “the 
change from last station to home in connection with retirement, relief 
from active duty, or transfer to a Reserve component.” It is well 
established that the “home” to which reference is made in the fore- 
going and other similar provisions of law is the home of record at the 
time the officer is ordered to active duty. 19 Comp. Gen. 731, 24 id. 
291; article 8070-1, of the Navy Travel Instructions. A subsequent 
change of home address after entry into the service can add nothing 
to an officer’s right to mileage, or transportation of dependefts, upon 
release from active duty. Since it appears clear that your home of 
record at the time you were ordered to active duty was at Detroit, 
Michigan, there is no authority for reimbursement of expenses of 
travel of your wife to your later selected home at San Diego. Accord- 
ingly, the amount allowed in the settlement of July 10 was correctly 
computed on the basis of the distance from Cleveland to Detroit, and 
upon review, such settlement is sustained. 
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The record shows that you were allowed $196.59 by General 
Accounting Office settlement of January 25, 1950, as mileage from 
your last station at Cleveland, to Los Angeles, the place from which 
you were ordered to active duty. While section 3 of the said Pay 
Readjustment Act of 1942, as amended, authorizes the payment of 
advance mileage to Reserve officers upon release from active duty, 
computed on the distance from the place of release to the place from 
which ordered to active duty, such mileage is payable “for their re- 
turn home,” and in the event the place from which ordered to active 
duty is farther from the place of release from active duty than is 
the home of record at the time of entry on active duty, mileage is 
limited to the distance to the home. 24 Comp. Gen. 291; article 
9001-2a (2) (a) of the Navy Travel Instructions. Since the distance 
from Cleveland to Detroit appears to be 164 miles, you were entitled 
only to $13.12 as mileage in connection with your release from active 
duty. Hence, it appears that you are indebted to the United 
States in the sum of $183.47 by reason of overpayment of mileage on 
said settlement of January 25, 1950, and that amount should be 
remitted to this Office by check or money order made payable to the 
Treasurer of the United States. 


[B-98755] 


Traveling Expenses—Members of Veterans’ Education Ap- 


peals Board—Applicability of Standardized Government 
Travel Regulations 


Members of the Veterans’ Education Appeals Board created by the act of July 
13, 1950, are subject to the Standardized Government Travel Regulations to the 
extent that those regulations are not inconsistent with section 2 of the act 
authorizing payment of their necessary travel and subsistence expenses, and 
therefore the lowest available first-class transportation provision of the travel 
regulations, which is consistent with the travel authorization in section 2 of 
the act, is for application to travel performed by members of the Board. 


Acting Comptroller General Yates to the Administrator of Veterans 
Affairs, April 17, 1951: 


Reference is made to letter of March 12, 1951, from the Deputy 
Administrator of Veterans Affairs, relating to the applicability of the 
Standardized Government Travel Regulations to the Veterans’ Edu- 
cation Appeals Board the creation of which was authorized by the act 
of July 13, 1950, Public Law 610, 64 Stat. 336, 338, 339. 
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You state that, in the performance of travel incident to attending 
a meeting of the Board, the Chairman thereof obtained roomettes ; 
that his reason for the use of superior Pullman accommodations did 
not meet the requirements of paragraph 13 (a) of the Standardized 
Government Travel Regulations relating to the use of lowest avail- 
able first-class accommodations; and that, when his travel voucher 
was processed for payment, the excess cost above that which would 
have been incurred for two lower berths was deducted. Further, you 
state that, since the Veterans’ Education Appeals Board—while 
created as an independent board—acts as a Federal activity, it ap- 
pears that traveling expenses of its members are governed by the 
Standardized Government Travel Regulations. However, in view of 
decision dated November 9, 1950, B-98755, 30 Comp. Gen. 183, to you, 
in which it was held that such board members are to be paid actual ex- 
penses of subsistence rather than a per diem allowance, you are in 
doubt as to whether the provision “necessary travel * * * ex- 
penses,” as contained in Public Law 610, supra, is to be construed as 
permitting the payment of actual expenses of official travel or whether 
the Standardized Government Travel Regulations are for application. 

As pointed out in decision of November 9, 1950, supra, and as stated 
in your letter, the Veterans’ Education Appeals Board is “an inde- 
pendent board.” The preamble to the Standardized Government 
Travel Regulations provides that said regulations are issued for the 
guidance of “civilian officers and employees of the department: and 
establishments as defined in the Travel Expense Act of 1949.” As de- 
fined in section 2 of that act, 63 Stat. 166, the term “departments and 
establishments” includes independent boards. Hence, the board 
members here in question are subject to the Standardized Goverp- 
ment Travel Regulations to the extent that those regulations are not 
inconsistent with that part of section 2, of Public Law 610, supra, 
authorizing payment of their “necessary travel and subsistence ex- 
penses.” Specifically, with respect to the lowest available first-class 
transportation provision of paragraph 13 (a) of the travel regula- 
tions, it is concluded that said provision is not inconsistent with the 
statutory authorization of “necessary travel * * * expenses” and 
is for application to travel performed by the board members. See 21 
Comp. Gen. 377 and 23 id. 290. 
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[B-100847}] 


Contracts—Increased Costs—Wages—Failure of Contractor 
To Specify Predominant Occupational Class of Employees 


Where coal purchase conditions made part of the contract provided for a per- 
centage price adjustment in case of wage changes after opening of bids, based 
on the predominant occupational class of labor receiving the same wage rate 
specified by the contractor, and the contractor, with the exception of one mine, 
did not correctly designate the predominant occupational class of labor until 
after an increase in wage rates became effective, payment of any amount in ad- 
dition to the contract price is unauthorized except for shipments made from the 
mine where the predominant class of labor was correctly designated. 


Comptroller General Warren to the Foreston Coal Company, Inc., 
April 17, 1951: 


Reference is made to your letter of November 17, 1950, requesting 
reconsideration of the action taken in General Accounting Office settle- 
ments of May 17 and July 25, 1950, wherein there were disallowed 
your claims for $309.20 and $176.16, respectively, representing amounts 
deducted from payments otherwise due you to cover certain over- 
payments made for coal furnished the Veterans Administration under 
contract No. VAm-22663, dated April 24, 1947. Also, you protest 
the action taken by the administrative office in asserting a further 
claim in the corrected sum of $3,856.37, for similar overpayments made 
under the same contract. 

The record before this Office shows that in response to invitation 
you submitted a bid to furnish coal to several designated Veterans 
Administration facilities, which bid was accepted on April 24, 1947, 
as to certain of the items listed therein. Paragraph 6 of the Special 
Purchase Conditions made a part of the contract provided that in the 
event changes should occur in the wage scales or other conditions of 
employment resulting “in an increase or decrease in the wage rate 
paid to the predominant occupational class of labor employed at the 
mine, (the predominant occupational class of labor employed to be 
that stated in the bid), the contract price of the coal shall be auto- 
matically increased or decreased by an amount which is the product 
of the f. o. b. mine price times 0.64, times the percent of the increase 
or decrease in the wage rate of the predominant occupational class of 
labor employed at the mine.” 

Your bid failed to state the wage rate and predominant occupa- 
tional class of labor at the mines set forth therein, and you were so 
advised by the administrative office under date of June 24, 1947. In 
reply thereto you stated in letter of June 27, 1947, that “the identi- 
fying description of wage scale in effect on the date our bid was 
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opened, was with United Mine Workers” and that the predominant 
occupational class of mine employees employed at the various mines 
was “Miners and Breaker-Men.” Thereafter, by agreement dated July 
10, 1947, between representatives of the United Mine Workers of 
America and the mine operators, the wage scales of the mine em- 
ployees were increased effective August 1, 1947. 

While your letter of June 27, 1947, states that miners and breaker- 
men were the predominant classes of employees at the several mines 
the record shows that after the increase in wages (and a corresponding 
increase in the contract price of the coal was to become effective), you 
informed the administrative office that, with the exception of the St. 
Clair mine, laborers were the predominant occupational class of 
workers. Such information was furnished to the Veterans Adminis- 
tration by your letters of August 28 and December 31, 1947, and 
January 23, 1948, transmitting letters you had received from the sev- 
eral concerns operating the various mines. In Office decision of Octo- 
ber 10, 1938, 18 Comp. Gen. 320, affirmed on December 8, 1938, 18 Comp. 
Gen. 514, it was held, quoting from the syllabus, that— 

Where coal purchase conditions and contract provided for a percentage con- 
tract price adjustment in case of wage changes after the opening of bids, based 
on the predominant occupational class of labor receiving the same wage rate, 
specified by the contractor, and the contractor’s bid nevertheless specified several] 
classes of employees receiving several different wage rates, even to the inclusion, 
as it were, of all employees connected with the mine except supervisory and 
clerical employees, there is no authority for payment of any amount in addition 
to the contract price, notwithstanding the contractor may have increased the 
wage rates of mine employees, as the contract does not authorize the selection 


of a predominant class after a change in wage rates at the mine and an adjust- 
ment in price based on the percentage increase in the wage rate of the class so 


selected. 

Likewise, in this case, except as to the St. Clair mine, the predomi- 
nant occupational class of labor was not correctly designated until 
after the increase in wage rates became effective, and what was said 
in that decision equally is for application here. Prior to the date the 
increased wages of employees went into effect you designated miners 
and breaker-men as the predominant classes of workers, whereas the 
record shows that at the Otto colliery, and at the Florence, Winton, 
and Blackwood mines the predominant class of workers during the 
contract period was laborers. While the term miner may describe, 
broadly, anyone working in a mine including (mine) laborer, in the 
industry it is apparent that it has a more specific meaning as evi- 
denced by the use of the term in connection with the St. Clair mine 
where the predominant occupational class was designated as miner. 

Since the only correct designation made by you as to the pre- 
dominant class of workers, prior fo the date of increase, was that 
stated in connection with the St. Clair mine, there is no legal basis for 








406 DECISIONS OF THE COMPTROLLER GENERAL 130 


this Office to authorize a corresponding increase in the price of coal 
furnished under the contract except those shipments made from the 
St. Clair mine. Accordingly, appropriate instructions will be issued 
to the Claims Division of this Office to reexamine your account in the 
light of the foregoing, extending credit for the proper increase in 
price as provided for by the contract for all coal delivered from the 
St. Clair mine. 


[B-102206] 


Compensation—Double—Additional Fee—Basis Employ- 
ment 


The engagement by the National Capital Sesquicentennial Commission of em- 
ployees of the Federal or District of Columbia Government as actors at a stipu- 
lated fee for attendance at each rehearsal and performance, which is not 
computed on a time basis, does not constitute a violation of the dual compen- 
sation statutes. 


Persons compensated on a fee basis are not considered to be officers or employees 
of the United States, and therefore the annual and sick leave laws and regula- 
tions would not be applicable to actors engaged and compensated in accordance 
with a schedule of fees. 


Comptroller General Warren to the Executive Vice Chairman, Na- 
tional Capital Sesquicentennial Commission, April 17, 1951: 


Reference is made to your letter of March 20, 1951, in which you 
present a proposal whereby the cast of characters for the symphonic 
drama, “Faith of our Fathers,” is to be engaged and compensated 
upon the basis of a specified fee per rehearsal and per performance 
for each character in accordance with the schedule of fees submitted, 
and request a decision whether under such procedure the engagement 
of actors otherwise employed in the Federal or District of Columbia 
Government would violate the dual compensation statutes. Also, you 
present for decision the question whether the annual and sick leave 
laws and regulations would apply to the actors engaged under such 
procedure. 

The decision of this Office dated October 16, 1942, 22 Comp. Gen. 
362, cited in your letter, relates to the proposed engagement of Federal 
employees for service in the District of Columbia Government as 
teachers and instructors in the National Defense Emergency War 
Training Program and with respect to such proposal it was stated 
therein : 


* * * there would be no legal objection to employing and paying Federal 
employees fees for teaching services under the involved allotment of funds to 
the District of Columbia if such fees are fixed by regulation and are not com- 
puted op a per diem or other time basis. In the event of the adoption of such 
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a plan a copy of any schedule of fees for the involved services should be filed 
in this office for use in the audit of the accounts. 

In view of the foregoing, and since it does not appear from the 
schedule submitted that the proposed fees in this case are to be com- 
puted upon a time basis, no legal objection is perceived why Federal 
and District of Columbia employees may not be engaged as actors 
under the procedure stated. 

With respect to the second question presented in your letter, since 
persons compensated upon a fee basis are not considered to be officers 
or employees of the United States, it does not appear that the annual 
and sick leave laws and regulations would apply to actors engaged 
and compensated in accordance with the schedule of fees submitted. 


[B-99719] 


Traveling Expenses—Foreign Vessels—dAvailability of 
American Vessels 


The provisions of section 901 of the Merchant Marine Act of 1936, requiring the 
use of ships registered under the laws of the United States, are applicable to 
travel of dependents as well as employees, so that an employee, accompanied 
by his dependents, who returned to the United States on a foreign ship when 
American vessels were available would be entitled to reimbursement for land 
travel only at the statutory rate in an amount not in excess of the constructive 
cost of direct travel by American vessel from his last duty station to port of 
debarkation. 


Assistant Comptroller General Yates to Lt. (ig) Jesse R. Wilson, Jr., 
April 25, 1951: 


Reference is made to your letter of November 19, 1950, requesting 
review of the settlement of October 9, 1950, relating to travel per- 
formed by you and your dependents from Cairo, Egypt, to New York, 
New York: 

The record shows that by Chief of Naval Personnel orders dated 
February 14, 1949, when directed by the Medical Officer in Command, 
U. S. Naval Medical Research Unit No. 3, in May 1949, you were to 
regard yourself as detached from duty with said unit at Cairo, Egypt, 
and from such other duty as may have been assigned you, and to pro- 
ceed to a port in the United States, thence to Bethesda, Maryland, for 
temporary duty, upon completion of which and when directed you 
were to report to Washington, D. C., for temporary duty in connection 
with separation processing, and upon completion thereof you were to 
proceed to your home for release from active duty. Said orders 
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authorized a delay of thirty days in reporting at Bethesda, Maryland, 
with authority to visit the several European countries named therein, 
and directed travel by Government air outside the United States where 
available. By endorsement dated April 8, 1950, the orders were 
amended to permit you to take any part or all of the delay prior to 
arrival in the United States, and to authorize you to proceed to the 
United States by a circuitous route “with understanding not entitled 
any mileage or expense” in connection therewith “in excess of that 
allowed by above mentioned orders.” The record further shows that 
you and your dependents (wife and infant son) were furnished trans- 
portation from Cairo to Alexandria, Egypt; that Government trans- 
portation was not available from Egypt to the United States; that you 
and your dependents traveled from Alexandria, Egypt, to the United 
States by a circuitous route at personal expense using vessels of foreign 
registry for travel from Alexandria, Egypt, to Brindisi, Italy, and 
from Southampton, England, to New York, New York, your home of 
record. Reimbursement in the total amount of $638.30 for travel of 
your dependents (one and one-half fares, Alexandria, Egypt, to New 
York, $637.50, plus mileage at 4 cents per mile from the latter point to 
Westfield, New Jersey) was effected by the Navy Department on 
vouchers Nos. 92319 and 99759 in the November and December 1949 
accounts, respectively, of J. E. Lewis. By the settlement mentioned 
above there was allowed $89.75, representing per diem for your travel 
from Cairo to Alexandria, Egypt ($10), and reimbursement for land 
travel from Brindisi, Italy, to Southampton, England ($79.75). How- 
ever, said amount was withheld from payment, it being stated in the 
settlement that you had been overpaid $521.50 on said vouchers Nos. 
92319 and 99759, since for the travel of your dependents you were 
entitled only to reimbursement at the rate of 4 cents per mile for 2,900 
miles ($116). 

Section 901 of the Merchant Marine Act of 1936, 49 Stat. 2015, 
46 U.S. C. 1241, provides that “Any officer or employee of the United 
States traveling on official business overseas * * * shall travel 
* * * on ships registered under the laws of the United States” 
if available, and that the Comptroller General of the United States 
“shall not credit any allowance for travel * * * expenses incurred 
on a foreign ship in the absence of satisfactory proof of the necessity 
therefor.” Reimbursement of travel expenses is based on travel over 
the shortest usually traveled route, and determination of the avail- 
ability of transportation on a ship of American registry likewise is 
based on the same route. 9 Comp. Gen. 210. Under the foregoing 
provisions of law, this Office is without authority to allow reimburse- 
ment of any of the costs of travel by naval personnel on vessels of 
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foreign registry if vessels registered under the laws of the United 
States are available for travel over the shortest usually traveled route. 
Further, a right to transportation does not accrue to the dependents 
as such but to the officer concerned, and, hence, the statute limiting 
travel on vessels of foreign registry applies with equal force to travel 
performed by dependents. 9 Comp. Gen. 210. Since the rec- 
ord shows that commercial vessels of American registry were avail- 
able for travel by you and your dependents you are not entitled to 
reimbursement for the cost of travel on foreign vessels. However, the 
statutory prohibition does not apply to circuitous land travel in lieu 
of travel by water over the usually traveled route, and the traveler 
may be reimbursed for the cost of such land travel not to exceed the 
constructive cost by water. Hence, in the settlement mentioned above, 
reimbursement for your travel from Alexandria, Egypt, to New York, 
New York, necessarily was limited to the actual] expenses incurred by 
you for your land travel from Brindisi, Italy, to Southhampton, 
England, and credit was allowed for land travel of your dependents 
at the statutory rate, such amounts not being in excess of the construc- 
tive cost of water travel from Alexandria to New York. 
Accordingly, the settlement is sustained. 


[B-100262} 


Retired Pay—Disability Retirement Pay—Members of the 
Army of the United States 


Members of the Army of the United States who were released from active duty, 
without pay, not by reason of physical disability, prior to the date of approval 
of the Career Compensation Act of 1949 and who, subsequent to that date, upon 
appearing before a physical evaluation board in a civilian status were found 
to be physically disabled from the time of release from active duty, are not en- 
titled to retirement pay under the Career Compensation Act of 1949 nor under 
laws which were in effect prior to approval of the act. 


Assistant Comptroller General Yates to the Secretary of Defense, 
April 25, 1951: 


Reference is made to your letter of December 14, 1950, wherein 
you request decision on several questions relating to the retired pay 
rights of certain officers of the Army of the United States, other 
than the Regular Army, who were released from active duty for 
reasons other than physical disability. 

You state that in many cases officers. of the Army of the United 
States, other than the Regular Army, did not appear before Army 
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retiring boards prior to their release from active duty, presumably 
because of the fact that upon being given a medical examination 
they were found to be physically qualified for such release. In such 
cases, if reasonable grounds were advanced for believing that such 
officers were in fact disabled, the Department of the Army, subsequent 
to their release from active duty, authorized them to appear before 
Army retiring boards, and, if found qualified therefor, they were 
granted retirement pay. In that connection, you refer to decision 
of this Office dated July 28, 1950, 30 Comp. Gen. 40, wherein it was 
stated with respect to the case of Lieutenant Colonel Joseph D. Monk 
(page 47) : 


On the above statement of facts you ask from what date retirement pay 
may be allowed, if the President should now approve the findings of the physical 
evaluation board. It is not clear that Lieutenant Colonel Monk could be con- 
sidered as having been released from active duty for physical disability and 
this Office is aware of no provision of law under which a Reserve officer who 
was released from active duty not by reason of physical disability may have 
his case reviewed with a view to obtaining retirement or retirement pay for 
physical disability. Hence, it would appear that even had the findings of the 
physical evaluation board received Presidential approval prior to Lieutenant 
Colonel Monk’s death, he would not have been entitled to any retirement 
pay. * * * [Italics supplied.] 


You indicate that such language raises considerable doubt as to 
the propriety of the action taken by the Department of the Army in 
such cases and you request decision on the following questions: 


a. A, a non-Regular officer, was on 1 June 1948 relieved from active duty 
not by reason of physical disability, without an opportunity to appear before an 
Army Retiring Board. Subsequently, the Department of the Army determined 
that there were reasonable grounds for believing that A was physically disabled 
at the time of his relief from active duty and authorized him to appear before a 
Physical Evaluation Board in a civilian status on 1 January 1950. The Physical 
Evaluation Soard found A qualified to be retired under the Career Compensation 
Act of 1949 (his disability was found to be such as would have authorized 
retirement pay under laws in effect prior to 1 October 1949). The Secretary of 
the Army approved its findings on 15 February 1950. 

(1) Is A entitled to receive retirement pay under any provision of law? If 
so, should he receive retirement pay under the Career Compensation Act of 

1949, or under laws in effect prior to 1 October 1949? What is the effective date 
of his entitlement to receive retirement pay? 

(2) Would your answers to a be the same if A held no military status at 
the time of his appearance before the Physical Evaluation Board and action 
by the Secretary of the Army? 

(3) Would your answers to questions 1 and 2 be the same if A were a non- 
Regular enlisted member? 

b. B, a non-Regular member was on 1 January 1950 relieved from active duty, 
not by reason of physical disability, without an opportunity to appear before a 
Physical Evaluation Board. Subsequently, the Department of the Army deter- 
mined that there were reasonable grounds for believing that he was physically 
disabled at the time of his relief from active duty, and authorized B to appear 
before a Physical Evaluation Board in a civilian status on 1 June 1950. The 
Physical Evaluation Board found B qualified to be retired under the Career 
Compensation Act of 1949, and the Secretary of the Army approved its findings 
on 15 August 1950. 

(1) Is B entitled to receive retirement pay under any provision of law? If 
so, what is the effective date of his entitlement to receive retirement pay? 
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(2) Would your answer to question 1 be the same if B held no military status 
at the time of his appearance before the Physical Evaluation Board and action 
of the Secretary of the Army? 


Section 302 of the Servicemen’s Readjustment Act of 1944, approved 
June 22, 1944, 58 Stat. 287, as amended by section 4 of the act of 
December 28, 1945, 59 Stat. 623, 38 U. S. C. 693i, reads, in pertinent 
part, as follows: 


(a) The Secretary of the Army, the Secretary of the Navy, and the Secretary 
of the Treasury are authorized and directed to establish, from time to time, 
boards of review composed of five commissioned officers, two of whom shall be 
selected from the Medical Corps of the Army or Navy, or from the Public Health 
Service, as the case may be. It shall be the duty of any such board to review, 
at the request of any officer retired or released from active service, without pay, 
for physical disability pursuant to the decision of a retiring board, board of 
medical survey, or disposition board, the findings and decisions of such board. 
Such review shall be based upon all available service records relating to the 
officer requesting such review, and such other evidence as may be presented by 
such officer. Witnesses shall be permitted to present testimony either in person 
or by affidavit, and the officer requesting review shall be allowed to appear before 
such board of review in person or by counsel. In carrying out its duties under 
this section such board of review shall have the same powers as exercised by, or 
vested in the board whose findings and decision are being reviewed. The pro- 
ceedings and decision of each such board of review affirming or reversing the 
decision of any such retiring board, board of medical survey, or disposition 
board shall be transmitted to the Secretary of the Army, the Secretary of the 
Navy, or the Secretary of the Treasury, as the case may be, and shall be laid 
by him before the President for his approval or disapproval and orders in the 
case. 

(b) No request for review under this section shall be valid unless filed within 
fifteen years after the date of retirement for disability or after June 22, 1944, 
whichever is the later. 


Since, as was the situation in the Monk case, the officers in question 
were released from active duty for reasons other than physical dis- 
ability, it is clear that they do not come within the provisions of sec- 
tion 302 of the Servicemen’s Readjustment Act of 1944, 58 Stat. 287, 
as amended by section 4 of the act of December 28, 1945, 59 Stat. 623, 
under which their rights to retirement and retired pay would be 
governed by the laws in effect at the time of their release from active 
duty. See decision of March 22, 1950, 29 Comp. Gen. 382. Hence, 
it is presumed that the action taken in the cases of the officers in 
question looking toward their retirement and the granting to them 
of retired pay was predicated on the apparent general discretionary 
authority placed in the Secretary of the Army by the provisions of 
the last proviso of section 5 of the act of April 3, 1939, as amended 
by section 2 of the act of June 20, 1949, Public Law 108, 63 Stat. 202, 
effective August 14, 1945, which reads as follows: 

Provided further, That all officers, warrant officers, and enlisted men of the 


Army of the United States, or the Air Force of the United States, other than 
officers and enlisted men of the Regular Army, or the Regular Air Force who— 


(1) if called or ordered into the active military service by the Federal Gov- 
ernment for extended military service in excess of thirty days suffer disability 
or death in line of duty from disease while so employed ; or 
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(2) if called or ordered by the Federal Government to active military service 
or to perform active duty for training or inactive-duty training for any period of 
time, suffer disability or death in line of duty from injury while so employed, 
shall be deemed to have been in the active military service during such period 
and shall be in all respects entitled to receive the same pensions, compensation, 
death gratuity, retirement pay, hospital benefits, and pay and allowances as are 
now or may hereafter be provided by law or regulation for officers and enlisted 
men of corresponding grades and length of service of the Regular Army or the 
Regular Air Force. 


The conclusion reached in the decision of March 22, 1950, referred 
to above, to the effect that the rights of persons granted retirement 
pay as the result of proceedings initiated under the provisions of 
section 302 of the Servicemen’s Readjustment Act of 1944, as amended, 
supra, were to be governed by the laws in effect at the time of their 
release from active duty was predicated on the fact that the purpose 
of the boards established under such provisions was to review the 
action previously taken by retiring boards, boards of medical survey, 
etc., to determine the accuracy and propriety of the action taken by 
them, rather than to effect original determinations in the matter, and, 
of course, in order to properly evaluate such action, the review had to 
be made in the light of the laws and regulations in effect at the time 
the prior action was taken. On the other hand, in the cases of the 
persons to whom you refer there is not involved a review of any pre- 
vious action or determination, it merely being a matter of making a 
present original determination as to whether or not some present dis- 
ability was incurred in line of duty at some previous time while the 
person was serving on active duty. If the determination is in the 
affirmative, his rights, if any, to retired pay, etc., are for determina- 
tion under the current laws. 

Section 402 of the Career Compensation Act of 1949, Public Law 
351, approved October 12, 1949, 63 Stat. 816, 817, provides, in perti- 
nent part, as follows: 

(a) Upon a determination by the Secretary concerned (1) that a member of 
a Regular component of the uniformed services entitled to receive basic pay, 
or a member of a Reserve component of the uniformed services entitled to 
receive basic pay who has been called or ordered to extended active duty for a 
period in excess of thirty days, is unfit to perform the duties of his office, rank, 
grade, or rating, by reason of physical disability incurred while entitled to 
receive basic pay; (2) that such disability is not due to the intentional mis- 
conduct or willful neglect of such member and that such disability was not 
incurred during a period of unauthorized absence of sach member; (3) that 
such disability is 30 per centum or more in accordance with the standard 
schedule of rating disabilities in current use by the Veterans’ Administration; 
(4) that such disability was the proximate result of the performance of active 
duty; and (5) that accepted medica! principles indicate that such disability may 
be of a permanent nature, the name of such member shall be placed upon the 
temporary disability retired list of his service by the Secretary concerned and 
such member shall be entitled to receive disability retirement pay as prescribed 
in subsection (d) of this section: * * 

(b) Upon a determination by the ieee concerned (1) that a member of a 


Regular component of the uniformed services entitled to receive basic pay, or a 
member of a Reserve component of the uniformed services entitled to receive 
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basic pay who has been called or ordered to extended active duty for a period 
in excess of thirty days, is unfit to perform the duties of his office, rank, grade, 
or rating, by reason of physical disability incurred while entitled to receive 
basic pay; (2) that such disability is not due to the intentional misconduct or 
willful neglect of such member and that suck disability was not incurred during 
a period of unauthorized absence of such member; (3) that such disability is 30 
per centum or more in accordance with the standard schedule of rating disabili- 
ties in current use by the Veterans’ Administration; (4) that such member has 
completed at least eight years of active service as defined in section 412 of this 
title; and (5) that accepted medical principles indicate that such disability 
may be of a permanent nature, the name of such member shall be placed upon 
the temporary disability retired list of his service by the Secretary concerned 
and such members shall be entitled to receive disability retirement pay as pre 
scribed in subsection (d) of this section: * * 

(c) Upon a determination by the Secretary concerned (1) that a member of 
the uniformed services, other than those members covered in subsections (a) 
and (b) of this section, is unfit to perform the duties of his office, rank, grade, 
or rating by reason of physical disability resulting from an injury; (2) that 
such injury was not the result of the intentional misconduct or willful neglect 
of such member; (3) that such disability is 30 per centum or more in accord- 
ance with the standard schedule of rating disabilities in current use by the Vet- 
erans’ Administration; (4) that such injury was the proximate result of the 
performance of active duty, full-time training duty, other full-time duty, or 
inactive duty training, as the case may be; and (5) that accepted medical prin- 
ciples indicate that such disability may be of a permanent nature, the name of 
such member shall be placed upon the temporary disability retired list of his 
service by the Secretary concerned and such member shall be entitled to receive 
disability retirement pay as prescribed in subsection (d) of this section: 
Provided, That if condition (5) above is met by a finding that such disability is 
of a permanent nature, such member may be retired by the Secretary concerned 
and, upon retirement, shall be entitled to receive disability retirement pay as 
prescribed in subsection (d) of this section: Provided further, That if condition 
(3) above is not met because the disability is determined to be less than 30 per 
centum, the member concerned shall not be eligible for any disability retirement 
provided in this section, but may be separated for physical disability from the 
service concerned and upon separation shall be entitled to receive disability sev- 
erance pay as prescribed in section 403 of this title [Italics supplied.] 


The above-quoted statutory provisions are written in broad and 
comprehensive terms and both their text and the legislative history 
thereof indicate that they were intended to cover the entire field of 
disability retirement for members of the armed services, except insofar 
as prior rights may be saved by the review provisions of section 302 
of the Servicemen’s Readjustment Act of 1944, supra. It will be 
noted that all three of the quoted subsections of the said section 402 
include members of reserve components and that 402 (c) expressly 
covers members “other than those members covered in subsections 
(a) and (b).” It would appear, therefore, that the Congress did not 
intend to authorize disability retirement thereafter except under the 
conditions set forth in the 3 subsections and that such provisions were 
generally to take the place of any previous statutory enactments, 
authorizing retirement pay on account of disability incurred while 
serving in the armed forces. 

Although the provisions of section 5 of the act of April 3, 1939, 
as amended, supra, did not expressly authorize retirement pay for 
former members of the Army of the United States, they have been 








414 DECISIONS OF THE COMPTROLLER GENERAL [30 


regarded as coming within the broad provisions of that act where 
other conditions were met. The benefits of section 402 of the Career 
Compensation Act, however, are limited to members of the uniformed 
services and do not extend to former members. It could be argued 
from those circumstances that it was not intended that section 402 
should supersede the 1939 act in that respect, insofar as former mem- 
bers are concerned, and, by extending that argument, that it was not 
intended that section 402 should supersede the 1939 act as to present 
members of the uniformed service who can meet the conditions of the 
1939 act but cannot meet the stricter conditions stipulated in section 
402. That matter has been given the most careful consideration but 
in view of the fact that the 1939 act does not expressly include former 
members and, more important, that the Career-Compensation Act 
in effect set up a wholly new and radically different retirement system 
for physical disability, apparently intended to occupy the entire field, 
with many restrictions and limitations not contained in prior laws, 
this Office would not be warranted in concluding, in the absence of 
further clarifying legislation, that the Congress intended that persons 
who could not meet the conditions stipulated in the Career Compensa- 
tion Act might fall back on the more generous provisions of prior 
retirement legislation. On the contrary, it may be assumed that 
persons not meeting such stipulated conditions were to be left to such 
rights as they might have to disability compensation, pensions, or other 
veterans benefits. In that view of the matter, it must be considered 
that to the extent the provisions of section 5 of the act of April 3, 1939, 
as amended, supra, authorized retirement pay on account of physical 
disability, they have been wholly superseded since October 1, 1949, by 
the said provisions of section 402 of the Career Compensation Act of 
1949, except as they may be material in relation to the review provi- 
sions of section 302 of the Servicemen’s Readjustment Act of 1944, 
discussed above. 

It follows that the retirement pay rights of the officers referred to 
in the submitted questions are to be regarded as strictly governed by 
the provisions of section 402 of the Career Compensation Act and since 
their cases do not meet the conditions of subsection (a) or (b) thereof, 
they not having been “entitled to receive basic pay” when the determi- 
nations of disability were made, and since the facts submitted do not 
show that either of the cases meets the conditions stipulated in sub- 
section (c) for members other than those covered in subsections (a) 
and (b), it is nof established that either officer is entitled to retirement 
pay under the said section. Accordingly, on the facts submitted, the 
first parts of your questions a (1) and b (1) are answered in the nega- 
tive, in view of which no answer is required to the second parts of such 
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questions, and questions a (2), a (3), and b (2) are answered in the 


affirmative. “ 


od 


[B-94651] 


Pay—Retired—Service Credits—Constructive Service 


The constructive service authorized to be credited for pay purposes to Navy 
officers by section 18 of the act of March 3, 1899, as amended, providing that all 
officers who have been or may be appointed to the Navy from civil life shall, on 
the date of appointment, be credited, for computing their pay, with five years’ 
service, is not “active service” as defined in section 511 of the Career Compensa- 
tion Act of 1949, and may not be credited as active service for the purpose of 
computing retired pay of an officer under the act. 


Assistant Comptroller General Yates to the Secretary of Defense, 
April 26, 1951: 


Reference is made to your letter of February 20, 1951, with en- 
closure, relative to the retired pay rights of Lieutenant Commander 
Frank G. Kutz, United States Navy, retired, wherein you request 
decision as to whether the constructive service authorized by section 
13 of the act of March 3, 1899, 30 Stat. 1007, as amended, 34 U. S. C. 
880, may be credited as active service for the purpose of determining 
the percentage multiple to be used in computing retired pay under 
section 511 of the Career Compensation Act of 1949, approved October 
12, 1949, 63 Stat. 829. 


The said section 13 of the act of March 3, 1899, as amended, is in 
pertinent part as follows: 


All officers, including warrant officers, who have been or may be appointed to 
the Navy from civil life shall, on the date of appointment, be credited, for 
computing their pay, with five years’ service: Provided, That this shall not apply 
to any person entering the Navy from and after March 4, 1913. 


Section 511 of the Career Compensation Act of 1949, supra, pro- 
vides, in pertinent part as follows: 


On and after the effective date of this section (1) members of the uniformed 
services heretofore retired for reasons other than for physical disability * * * 
shall be entitled to receive retired pay * * * in the amount whichever is 
the greater, computed by one of the following methods: (a) The monthly retired 

* * * in the amount authorized for such members * * * by pro- 
visions of law in effect on the day immediately preceding the date of enactment 
of this Act, or (b) monthly retired pay * * * equal to 2% per centum of 
the monthly basic pay of the highest federally recognized rank, grade, or rating, 
whether under a permanent or temporary appointment, satisfactorily held, by 
such member * * * as determined by the Secretary concerned, and which 
such member * * * would be entitled to receive if serving on active duty 
in such rank, grade, or rating, multiplied by the number of years of active 
service creditable to him: Provided, That for the purpose of the computation 
of (b) above, fractions of one-half year or more of active service shall be 
counted as a whole year: Provided further, That in no case shall such retired 
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pay * * * exceed 75 per centum of the monthly basic pay upon which the 
computation is based: Provided further, That for the purposes of this section, 
the term “active service” as used herein shall mean all service as a member or 
as a former member of the uniformed services, or as a nurse, or as a contract 
nurse prior to February 2, 1901, or as a reserve nurse subsequent to February 2, 
1901, or as a contract surgeon, or as a contract dental surgeon, or as an acting 
dental surgeon, or as a veterinarian in the Quartermaster Department, Cavalry, 
or Field Artillery, or as an Army field clerk or as a field clerk, Army Quarter- 
master Corps, while on the active list or on active duty or while participating 
in full-time training or other full-time duty provided for or authorized in the 
National Defense Act, as amended, the Naval Reserve Act of 1988, as amended, 
or in other provisions of law, including participation in exercises or perform- 
ance of duties provided for by sections 5, 81, 92, 94, 97, and 99 of the National 
Defense Act. as amended, and in the case of commissioned officers of the Public 
Health Service, that service which is creditable pursuant to part (3) of section 


412 of this Act * * * 

The said section 511 is applicable to all “members of the uniformed 
services heretofore | prior to October 1, 1949] retired for reasons other 
than for physical disability” and by the terms of the section any such 
members are entitled only to those retired pay benefits under the 
Career Compensation Act which are expressly authorized for them 
by that section. As will be noted, only active service may be counted 
for the purpose of determining the percentage multiple to be used in 
computing retired pay under section 511 and the term “active service” 
is expressly defined therein. The constructive service authorized to 
be credited by section 13 of the act of March 3, 1899, supra, is not 
included in such definition and, hence, such constructive service may 
not be considered as active service for the purposes of section 511. 
Accordingly, the question presented is answered in the negative. 


[B-100214] 


Pay—Retired—Naval Officer With Purported Combat Com- 
mendation 


A determination by the Secretary of the Navy that a naval officer’s “exemplary 
conduct and bearing” commendation was for performance of duty in actual 
combat with the enemy. which reversed a determination made by his predecessor 
in office anc which was not based on any new facts or evidence, would not entitle 
such officer to the retired pay benefits authorized by section 412 (a) of the Officer 
Personne! Act of 1947, prior to its amendment by <ection 522 (a) of the Career 


Compensation Act of 1949, for naval officers specially commended for their per- 
formance of duty in actual combat 


Assistant Comptroller General Yates to the Secretary of Defense, 
April 26, 1951: 


Reference is made to your letter of December 14, 1950. with en- 
closures, wherein you request decision as to the retired pay rights of 
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Commander Frank G. Kutz, United States Navy (Retired) from and 
after August 7, 1947. 

It appears that Commander Kutz was placed on the retired list in 
the rank of lieutenant commander, effective January 29, 1925, under 
the authority contained in the act of August 29, 1916, 39 Stat. 579, 
which provided for the computation of retired pay at the rate of 244 
per centum of his shore-duty pay for each year of service. It is stated 
that on September 30, 1949, he was receiving retired pay at the rate of 
55 per centum of the active duty pay of a lieutenant commander with 
over 21 years’ service. 

It further appears that on September 13, 1918, Commander Kutz, 
then a lieutenant, was “highly commended” by the then incumbent 
Acting Secretary of the Navy for his “exemplary conduct and bearing” 
on the occasion of the loss of the U. S. S. San Viego which on July 19, 
1918, was sunk by a mine, presumably laid by an enemy. However, it 
uppears to have been determined that such commendation was not for 
the performance of duty “in actual combat with the enemy” within 
the purview of section 30 of the act of March 4, 1925, 43 Stat. 1279, 
as amended by section 10 of the act of March 3, 1931, 46 Stat. 1485, 
which provided for higher rank on the retired list and increased re- 
tired pay for certain officers of the Navy and Marine Corps who had 
been specially commended for their performance of duty “in actual 
combat with the enemy” during World War I, by the head of the 
executive department under whose jurisdiction such duty was per- 
formed. Subsequently, on March 22, 1950, the Navy Department 
Board of Decorations and Medals reconsidered the case of Lieutenant 
Commander Kutz and expressed the opinion that he had been specially 
commended for his performance of duty in actual combat by the head 
of the executive department under whose jurisdiction such duties were 
performed. Accordingly, it was recommended that he be accorded 
the benefits accruing by law to those officers who have been so com- 
mended. Such action was approved by the Assistant Secretary of the 
Navy for Air on April 15, 1950, and under date of June 12, 1950, the 
officer was advised by the Secretary of the Navy of his advancement 
to the rank of commander on the retired list, to be effective from 
August 7, 1947, pursuant to the provisions of section 412 (a) of the 
Officer Personnel Act of 1947, 61 Stat. 874. 

On the above statement of facts, decision is requested as to whether 
the savings provisions of sections 519 and 520 of the Career Compensa- 
tion Act of 1949, approved October 12, 1949, 63 Stat. 834, entitle 
Commander Kutz to the retired pay benefits authorized by section 412 
(a) of the Officer Personne] Act of 1947, supra, retroactive to August 
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7, 1947. The said section, 412 (a), as originally enacted, reads, in 
pertinent part, as follows: 

All officers of the Navy, Marine Corps, and che Reserve components thereof, 
who have been specially commended for their performance of duty in actual 
combat by the head of the executive department under whose jurisdiction such 
duty was performed, when retired * * * shall, upon retirement, be placed 
upon the retired list with the rank of the next higher grade than that in which 
serving at the time of retirement and with three-fourths of the active-duty pay 
of the grade in which serving at the time of retirement * * * Provided 
further, That officers of the classes described in this subsection who have been 
retired prior to the date of approval of this Act shall be entitled to the benefits 
of this subsection from the date of approval of this Act * * *. 

Section 522 (a) of the Career Compensation Act of 1949, supra, 63 
Stat. 835, provides as follows: 

Section 412 (a) of the Officer Personnel Act of 1947 is hereby amended by 
deleting the words “and with three-fourths of the active-duty pay of the grade 
in which serving at the time of retirement’ as they appear in lines 8 and 9 of 
the said section on page 874, volume 61, Statutes at Large. 

The savings provisions in sections 519 and 520 of the Career Com- 
pensation Act obviously would not have the effect of entitling Com- 
mander Kutz to retired pay computed as 75 percent of the active-duty 
pay of a lieutenant commander with over 21 years’ service unless it 
properly could be concluded that he actually was specially commended 
for performance of duty in actual combat by the Secretary of the 
Navy and thus came within the provisions of section 412 (a) of the 
Officer Personnel Act of 1947, supra. 

While as a genera] rule this Office would be inclined not to question 
an administrative determination that a particular commendation was 
one for the performance of duty in actual combat, the question actually 
is a mixed question of law and fact and, insofar as the use of appro- 
priations for payments based thereon is concerned, is subject to ulti- 
mate determination by this Office; particularly in any case where 
substantial reason for doubt exists as to whether the commendation 
was for performance of duty in actual combat. Certainly, in this 
case, where the commendation was for the performance of duty in 
connection with the loss of a United States vessel which was sunk by 
a mine, presumably laid by an enemy, but possibly laid by our own 
forces, there is considerable doubt in that regard. And it is assumed 
that upon the enactment of section 30 of the act of March 4, 1925, 
supra, the contemporaneous administrative determination that Com- 
mander Kutz’ commendation was not one for the performance of duty 
in actual combat with the enemy was made only after careful and 
thorough consideration had been given his case in the light of all 
the then available facts and circumstances surrounding such commen- 
dation. It is not indicated that the current determination, approved 
on April 15, 1950, was based on any new facts or evidence which were 
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not known at the time the prior determination was made and, in the 
absence of some new facts or evidence which would make the con- 
clusion previously reached in the matter untenable, this Office would 
be extremely reluctant to hold that such previous determination was 
not proper under the law. In that connection it may be stated that, 
insofar as the present case is concerned, little or no significance is 
attached to the fact that the words “with the enemy,” immediately 
following the word “combat,” as they appeared in the 1925 statute, 
were omitted in the 1947 statute since it seems reasonably obvious that 
if Commander Kutz was performing duty in actual combat on July 
19, 1918, he was performing duty in actual combat with the enemy 
on that date. 

For the reasons stated, and in consonance with the legislative policy 
evidenced by the repeal in section 522 (a) of the Career Compensation 
Act of the retired pay provision in section 412 (a) of the Officer Per- 
sonnel Act, supra, I feel constrained to hold that it is not established 
that Commander Kutz’ commendation was for the performance of 
duty in actual combat and, hence, that it is not established that he was 
entitled, at any time, to the retired pay benefits which were authorized 
by the said section 412 (a) of the Officer Personnel Act of 1947, prior 
to its amendment by section 522 (a) of the Career Compensation Act 
of 1949, supra. Accordingly, your question is answered in the 
negative. 

It seems appropriate to add that if Commander Kutz properly could 
be considered an officer who had been specially commended for his 
performance of duty in actual combat within the meaning of the 
original provisions of section 412 (a) of the 1947 act, supra, and thus 
entitled to the retired pay benefits of the said section from its date, 
August 7, 1947, then there would appear to be no sound basis for con- 
cluding that he had not been so commended within the meaning of 
the similar provisions of the act of February 23, 1942, 56 Stat. 120, 
34 U. S. C. 399h, or that he had not become entitled to “three-fourths 
of the active-duty pay of the grade in which serving at the time of 
retirement” from February 23, 1942. 


[B-100766] 


Pay—Retired—Temporarily Promoted Navy Officers— 
Effect of Combat Commendations 


The advancement in rank authorized by section 12 (1) of the act of June 23, 
1938, as amended, or section 412 (a) of the Officer Personnel Act of 1947, as 
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amended, upon retirement of a Navy officer with combat commendation does not 
constitute an appointment to such rank within the purview of section 511 of the 
Career Compensation Act of 1949, nor is it a temporary rank within the purview 
of section 402 (d) of such act, so that in the event such an officer serves on active 
duty in such rank that fact would not operate to authorize the computation of 
retired pay based on the pay of such advanced rank. 


Assistant Comptroller General Yates to the Secretary of Defense, 
April 26, 1951: 


Reference is made to your letter of January 9, 1951, with enclosure, 
wherein you request decision on the following question : 


When officers are advanced on the retired list by reason of combat citation 
pursuant to the provisions of 34 U. S. C. 404 (1) or 34 U. S. C. 410n and are 
recalled to or continued on active duty in such rank, may the advanced rank 
so held by them by virtue of combat citation be considered the “highest federally 
recognized rank” within the meaning of section 511 or a “temporary rank” within 
the meaning of the second proviso of section 402 (d) of the Career Compensation 
Act of 1949, supra, in determining entitlement to retired pay under the latter 
provisions 0° law? 


Section 12 (1) of the act of June 23, 1938, 52 Stat. 951, 34 U.S. C. 
404 (1)—repealed by section 436 (g) of the Officer Personnel Act of 
1947, 61 Stat. 882—provided as follows: 


All line officers of the Navy who have been specially commended for their 
performance of duty in actual combat by the head of the executive department 
under whose jurisdiction such duty was performed, when retired, except as 
provided in section 404 (h) of this title, shall, upon retirement, be placed upon 
the retired list with the rank of the next higher grade and with three-fourths 
of the active-duty pay of the grade in which serving at the time of retirement. 


Section 412 (a) of the Officer Personnel Act of 1947, 61 Stat. 874, as 
amended, 34 U. S. C., Supp. ITI, 410n, provides, in pertinent part, as 
follows: 


All officers of the Navy, Marine Corps, and the Reserve components thereof, 
who have been specially commended for their performance of duty in actual 
combat by the head of the executive department under whose jurisdiction such 
duty was performed, when retired. except officers on a promotion list who may 
be retired for physical disability, shall, upon retirement, be placed upon the 
retired list with the rank of the next higher grade than that in which serving 
at the time of retirement and the grade in which serving at the time of retire- 
ment shall be construed to mean the highest grade in which so serving whether 
by virtue of permanent or temporary appointment therein * * *. 


Section 402 (d) of the Career Compensation Act of 1949, approved 
October 12, 1949, 63 Stat. 818, provides generally for the payment of 


disability retirement pay and the second proviso thereof reads as 
follows: 


Provided further, That the disability retirement say of any such member who 
shall have held a temporary rank, grade, or rating higher than the rank, grade, 
or rating held by him at the time of placement of his name upon the temporary 
disability retired list or at the time of his retirement, whichever is earlier. and 
who shall have served satisfactorily in such higher rank, grade, or rating as 
determined by the Secretary concerned, shall be computed on the basis of the 
monthly basic pay of such higher rank, grade, or rating to which he would have 
been entitled had he been serving on active duty in such higher rank. grade. or 
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rating at the time of placement of his name on the temporary _ retired 
list or at the time of retirement, whichever is earlier * * 


Section 511 of the said 1949 act, 63 Stat. 829, provides, in pertinent 
part, as follows: 

On and after the effective date of this section (1) members of the uniformed 
services heretofore retired for reasons other than for physical disability * * * 
shall be entitled to receive retired pay * * * in the amount whichever is the 
greater, computed by one of the following methods: (a) The monthly retired 
pay * * * in the amount authorized for such members * * * _ by provi- 
sions of law in effect on the day immediately preceding the date of enactment 
of this Act, or (b) monthly retired pay * * * equal to 2% per centum of 
the monthly basic pay of the highest federally recognized rank, grade, or rating, 
whether under a permanent or temporary appointment, satisfactorily held, by such 
member * * * as determined by the Secretary concerned, and which such 
member * * * would be entitled to receive if serving on active duty in such 
rank, grade, or rating, multiplied by the number of years of active service 
creditable tohim * * *. [Italics supplied.] 

It will be noted that both section 12 (1) of the act of June 23, 1938, 
and section 412 (a) of the Officer Personnel Act of 1947, supra—see, 
also, section 30 of the act of March 4, 1925, 43 Stat. 1279, as amended 
by section 10 of the act of March 3, 1931, 46 Stat. 1485; the act of 
February 23, 1942, 56 Stat. 120; and the act of June 6, 1942, 56 Stat. 
328—indicate beyond any doubt that the retired pay of the officers 
granted advanced rank thereunder was not to be computed on the pay 
of such higher rank. Asa matter of fact, such increase in retired pay 
as was granted thereunder was denied to officers retired on or after 
October 1, 1949. See section 522 (a) of the said Career Compensation 
Act of 1949, 63 Stat. 835, which amended section 412 (a) of the Officer 
Personnel Act of 1947 by deleting therefrom language authorizing 
specially commended officers to receive retired pay at the rate of three- 
fourths of the active duty pay of the grade in which serving at the 
time of retirement. Compare the act of June 6, 1942, 56 Stat. 328, 
as originally enacted and as amended by section 522 (b) of the Career 
Compensation Act of 1949, 63 Stat. 836. Hence, the meaning of sec- 
tions 402 (d) and 511 of the Career Compensation Act would have 
to be very clear before this Office would be justified in so construing 
such provisions as to give to some officers the very substantial benefit 
of having their retired pay computed on the basis of the pay of the 
advanced rank granted them by the said 1938 and 1947 statutes. 

It seems clear that section 511 of the Career Compensation Act of 
1949 refers only to a rank, grade, or rating to which a member of the 
uniformed services was duly appointed by competent authority, re- 
ferring as it does to the highest federally recognized rank, grade, 
or rating, whether under a permanent or temporary “appointment” 
satisfactorily held. And, it would appear to be well settled that while 
the Congress may change the mere rank of an officer on the retired 
list at pleasure without coming in conflict with the Constitution, an 
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“appointment” to an executive oflice may be made only by the Execu- 
tive branch of the Government in the manner prescribed by the Con- 
stitution and may not be made by congressional enactment. See 
Wood v. United States, 15 C. Cls. 151, affirmed, 107 U. S. 414. It is 
not indicated, nor does it appear, that the officers to whom you refer 
have ever actually been given appointments to the higher honorary 
rank given them by the Congress by the provisions of section 12 (1) 
of the Act of June 23, 1938, as amended, or section 412 (a) of the 
Officer Personnel Act of 1947, supra, and therefore, such higher honor- 
ary rank may not be considered to be a higher rank satisfactorily held 
within the purview of section 511 of the Career Compensation Act 
of 1949. 

With respect to the above-quoted second proviso of section 402 (d) 
of the Career Compensation Act, it will be noted that such proviso 
refers to a higher “temporary” rank or grade held by a member “at 
the time of placement of his name upon the temporary disability re- 
tired list or at the time of his retirement, whichever is earlier.” 
Obviously, the officers here involved did not hold the higher honorary 
rank, to which they were advanced “upon retirement” or “when re- 
tired,” at the time of placement of their names on the temporary 
disability retired list or at the time of retirement. Moreover, such 
higher honorary rank is not a temporary rank within the purview of 
the said section 402 (d). 

Hence, aside from the question whether section 402 (d) properly 
might be considered as having application to a temporary rank 
awarded by statute but to which the member never was duly ap- 
pointed, it is clear that such section affords no authority for officers 
advanced to a higher rank under the provisions of section 12 (1) of 
the act of June 23, 1938, as amended, or section 412 (a) of the Officer 
Personnel Act of 1947, as amended, supra, to have their retired pay 
computed on the basis of the pay of such higher rank. C/. decision of 
October 18, 1950, 30 Comp. Gen. 163. 

For the reasons stated, the question presented is answered in the 
negative. 


[B-100180} 


Pay—Submarine Duty—Entitlement During Periods of 
Incapacity 


A member of the uniformed services whc became incapacitated while serving 
on a submarine necessitating his detachment therefrom for medical treatment 
no longer meets the submarine assignment or attachment requirement under 
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Executive Order No. 10152, dated August 17, 1950, which is the primary requisite 
to entitlement to submarine pay, and therefore such member is not entitled to 
be continued in a submarine duty status for pay purposes. 


Assistant Comptroller General Yates to the Secretary of Defense, 
April 27, 1951: 


Reference is made to your letter of December 12, 1950, wherein you 
request decision as follows: 


Whether a member of the uniformed services entitled to receive incentive pay 
(submarine) under the provisions of section 204 of the Career Compensation 
Act of 1949 (Public Law 351, 81st Congress) and section 6 of Executive Order 
No. 10152 (15 Fed. Reg. 5491), dated August 17, 1950, by virtue of his attach- 
ment by competent orders to a submarine which is in an active status, who 
becomes injured or otherwise incapacitated as a result of the performance of 
such duty, as, determined by appropriate medical authority, and as a direct 
result of such injury or incapacity is detached from the submarine and trans- 
ferred to a hospital or other activity for medical treatment, continues to be 
entitled under the provisions of section 10 of Executive Order No. 10152, supra, 
to receive incentive pay (Submarine) during such incapacity for a period not to 
exceed three months following the date as of which such incapacity is deter- 
mined by appropriate medical authority. 


Section 204 (a) of the Career Compensation Act of 1949, Public 
Law 351, approved October 12, 1949, 63 Stat. 809, 810, provides, in 
pertinent part, as follows: 


Subject to such regulations as may be prescribed by the President, members 
of the uniformed services entitled to receive basic pay shall, in addition thereto, 
be entitled to receive incentive pay for the performance of hazardous duty re- 
quired by competent orders. The following duties shall constitute hazardous 
duties: 

o + * * * # 

(2) duty on board a submarine, including submarines under construction from 

the time builders’ trials commence ; 


Sections 6 and 10 of Executive Order 10152, dated August 17, 1950, 
provide as follows: 


Sec. 6. Members who, pursuant to competent orders, are attached to a sub 
marine which is in an active status, including a submarine under construction 
from the time builders’ trials commence, shall be entitled to receive incentive 
pay for the performance of submarine duty. The term “builders’ trials” shall be 
construed to mean trials conducted underway or in free route. 

Sec. 10. Any member who is required by competent orders to perform hazard- 
ous duty and who becomes injured or otherwise incapacitated as a result of the 
performance of such duty, by aviation accident or otherwise, shall be deemed 
to have fulfilled all of the requirements for the performance of hazardous duty 
during such incapacity for a period not to exceed three months following the 
date as of which such incapacity is determined by the appropriate medical 
authority. 


Both the law and regulations contemplate that assignment or at- 
tachment to a submarine is the primary requisite to entitlement to sub- 
marine pay and it seems obvious that upon termination of such as- 
signment or attachment the right to such pay is likewise terminated. 
If a man is detached from 2 submarine he no longer meets the assign- 
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ment or attachment requirement and after such detachment section 10 
of the Executive order would not be applicable to him. Accordingly, 
the question presented is answered in the negative. Cf. 23 Comp. 
Gen. 765. 

In your letter you state that the principle involved in the foregoing 
question would appear to be equally applicable to similar cases in- 
volving members of the uniformed services whose incapacities arise 
as the result of the performance of the hazardous duties specified in 
section 9 of the Executive order—duty involving contact with persons 
afflicted with leprosy; duty involving demolition of explosives; duty 
at a submarine training tank, when such duty involves participation 
in training; and duty at the Navy Deep Sea Diving School or the 
Navy Experimental Diving Unit, when such duty involves participa- 
tion in training—and you are advised that this Office concurs in that 
view. 


[B-90724} 


Pay—Retired—Emergency Officers—Advancement on Re- 


tired List—Effect of Permanent Appointments on Advance- 
ment 


The provisions of section 203 (a) of the act of June 29, 1948, authorizing the 
advancement on the applicable retired list of officers granted retirement pay 
under any provision of law to the highest temporary grade in which they served 
satisfactorily on active duty for not less than six months, with retired pay 
computed on the basis of such higher rank, are not applicable to a former officer 
who held a permanent appointment as brigadier general in the National Guard 
and served satisfactorily in such grade with the Army of the United States 
for more than six months. 


Assistant Comptroller General Yates to the Secretary of the Army, 
April 30, 1951: 


Reference is made to your letter of February 20, 1951, wherein you 
request decision relative to the right of Mr. Thomas J. Grayson, 
formerly a brigadier general, National Guard of the United States, 
to be advanced to such rank on the Emergency Officers’ Retired List 
under the provisions of section 203 (a) of the act of June 29, 1948, 
62 Stat. 1085. 

It appears that by direction of the President, by and with the 
advice and consent of the Senate, Mr. Grayson, having been federally 
recognized on September 26, 1940, as a brigadier general, Mississippi 
National Guard, was appointed a brigadier general, National Guard 
of the United States, Army of the United States, to date from October 
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9, 1940, such appointment to continue in force at the pleasure of the 
President for the time being, for the period during which his Federal 
recognition as a National Guard officer continued in effect. He served 
on active duty as a brigadier general with the Army of the United 
States from November 4, 1940, to July 25, 1942, on which latter date 
his appointment as a brigadier general was terminated by resignation. 
The Secretary of the Army determined that he served satisfactorily 
in such grade for a period of not less than six months between Sep- 
tember 9, 1940, and June 30, 1946. 

Section 203 (a) of the act of June 29, 1948, 62 Stat. 1085, supra, 
provides as follows: 

Each commissioned officer of the Regular Army or of any reserve component 
of the Army of the United States, and each commissioned officer of the Regular 
Air Force or of any reserve component of the Air Force of the United States, 
heretofore or hereafter retired or granted retirement pay under any provision 
of law shall be advanced on the applicable officers’ retired list to the highest 
temporary grade in which he served satisfactorily for not less than six months 
while serving on active duty, as determined by the cognizant Secretary, during 
the period September 9, 1940, to June 30, 1946, and shall receive retired pay 
at the rate prescribed by law, computed on the basis of the base and longevity 
pay which he would receive if serving on active duty in such higher grade: 
Provided, That retired pay of such highest grade shall be without credit for 
service on the retired list. [Italics supplied.] 

As indicated above, Mr. Grayson is on the Emergency Officers’ Re- 
tired List established by the act of May 24, 1928, 45 Stat. 735, as 
amended, and in decision of April 26, 1949, 28 Comp. Gen. 620, it was 
held that persons on that list are entitled to the benefits of the said 
section 203 (a) of the act of June 29, 1948. However, it will be 
noted that such section refers only to the highest “temporary” grade 
in which a commissioned officer may have served and it appears clear 
that Mr. Grayson’s appointment as a brigadier general in the National 
Guard of the United States, Army of the United States, was a per- 
manent and not a temporary appointment. Accordingly, there would 
be no authority to advance Mr. Grayson to the grade of brigadier 
general on the Emergency Officers’ Retired List under the statutory 
provisions in question. Cf. decision of October 18, 1950, 30 Comp. 
Gen. 163. 
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[B-102012] 


Contracts—Ambulance Service—Eight-Hour Law Applica- 
bility 

Contracts for furnishing ambulance service for Veterans Administration bene- 
ficiaries with payment on trip and mileage basis are contracts for transportation, 
and fall within the transportation exception of the Eight-Hour Law of June 
19, 1912, as amended, and therefore the requirements of the act need not be 
included in such contracts. 

Comptroller General Warren to the Administrator of Veterans 


Affairs, May 3, 1951: 


Reference is made to your letter of March 12, 1951, requesting a 
decision as to whether the provisions of the Eight-Hour Law of June 
19, 1912, as amended (40 U. S. C. 324, et seg.), should be included in 
contracts for ambulance service. 

Specifically, your letter refers to contracts V3003P-40, dated June 
19, 1950, with Letendre-Dery & Company, and V3003P-41, dated 
June 21, 1950, with Philip A. Dupuis, providing for the furnishing of 
ambulance service and drayage service, respectively, as required, dur- 
ing the period beginning July 1, 1950, and ending June 30, 1951. 
Paragraph 2 of the Special Conditions attached to contract V3003P—40 
provides that the prices quoted include the services of a chauffeur 
and an attendant with the ambulance on every trip. 

On the basis that the two referred-to contracts appeared to involve 
employment of laborers and/or mechanics, the Audit Division of 
this Office, by letter of August 29, 1950, requested the Regional Office, 
Veterans Administration, for an explanation as to the reason for 
omission of the provisions of the Eight-Hour Law. In reply dated 
September 8, 1950, the Finance Officer, Veterans Administration, 
stated that the statutory requirement was inadvertently omitted from 
contract V3003P-41 and there was forwarded for filing with said 
contract an eight-hour clause signed by the contractor. However, 
with respect to contract V3003P—40, it was stated in reply of Novem- 
ber 6, 1950, from the Finance Officer that, while it had been adminis- 
tratively determined that the Eight-Hour Law clause should have 
been included in that contract, the contractor had refused to agree 
to such inclusion and had accepted cancellation of the contract without 
protest effective September 21, 1950. It was further stated that up 
until that time no payment under the contract had been made but 
that one voucher in the amount of $149.40, covering services authorized 
and rendered prior to the effective date of cancellation of said contract, 
was then being processed for payment. 


979477—52——29 
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The said act of June 19, 1912, 37 Stat. 137, Sec. 1, provides that 
“every contract” to which the United States is a party “which may 
require or involve” the employment of laborers or mechanics shall 
contain a provision that no laborer or mechanic “doing any part of 
the work contemplated by the contract” shall be required or per- 
mitted to work more than eight hours in any one calendar day “upon 
such work.” Section 2, 37 Stat. 1388, provides that nothing in said 
act “shall apply to contracts for transportation by land or water.” 
Section 303 of the act of September 9, 1940, 54 Stat. 884, removed the 
prohibition against employing laborers and mechanics in excess of 
eight hours per day provided the contractor paid such laborers and 
mechanics wages at the rates of time and one-half for all hours worked 
in excess of eight hours per day. Thus, the 1940 statute is merely 
supplemental to the original act which remains in full force and 
effect, except to the extent qualified by the later act. 20 Comp. Gen. 
238 ; 21 id. 1110. 

You state that contracts for ambulance services, which are paid for 
on a trip and mileage basis, do not require contractors to furnish or 
provide the services of either laborers or mechanics in connection with 
the services rendered, and you refer to 18 Comp. Gen. 337, where the 
terms “laborer” and “mechanic” are defined as follows: 

The terms laborer and mechanic have been defined variously in numerous 
decisions of the courts, usually in connection with the application of lien statutes, 
but generally the term “laborer” is defined as one who performs manual! labor 
or labors at a toilsome occupation requiring physical strength as distinguished 
from mental training and equipment, while a “mechanic” is any skilled worker 
with tools, one who has learned a trade. * * 

Further, you state that a contract for ambulance services appears to 
be a contract for transportation and falls within one of the classes of 
the exceptions contained in section 2 of said act, namely, transporta- 
tion. 

The word “transportation” has various meanings but in its ordi- 
nary acceptation it means to carry or to convey. United States v. 
Sheldon, 2 Wheat. 119; Kudla v. Aetna Life Insurance Company, 9 
A. 2d 284. With respect to contracts for furnishing of transportation 
services, together with other services, the accounting officers have 
construed such contracts as excepted from the provisions of the Eight- 
Hour Law by section 2 thereof where the services to be furnished are 
primarily for transportation. While, as indicated above, contract 
V3008P—40, in addition to requiring the transportation of patients of 
the Veterans Administration, also requires the services of a chauffeur 
and an attendant on every trip, it seems clear that the contract is 
essentially a contract for transportation. 
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Accordingly, in view of the express provisions of section 2 of the 
Eight-Hour Law, exempting from its application contracts for trans- 
portation by land or water, this Office will not be required to object to 
otherwise proper payments made under contract V3003P-40 or to the 
failure to include the requirements of the Eight-Hour Law in similar 
contracts. 


[B-102066] 


Retired Pay—Disability—Election Under Career Compen- 
sation Act of 1949—Retired Officers on Civilian Duty 


A civilian employee whose right to disability retirement pay as an officer of 
the Army of the United States is temporarily suspended by the provisions of 
section 212 (a) of the act of June 30, 1932, prohibiting the concurrent payment of 
retired pay and civilian compensation when the combined rate exceeds $3,000 per 
annum, may be regarded as being “entitled” to receive retired pay, within the 
meaning of section 411 of the Career Compensation Act of 1949, so as to have the 
right to elect to receive the disability severance pay authorized therein, but such 
an election will be a bar to any payment of retirement pay thereafter. 

Assistant Comptroller General Yates to the Secretary of Defense, 


May 3, 1951: 


Reference is made to your letter of March 14, 1951, transmitting a 
letter dated October 10, 1950, from Colonel C. K. McAlister, F.C., 
disbursing officer, together with a voucher, and related papers, stated 
in favor of William R. Duryee, in the amount of $4,617, representing 
disability severance pay, and requesting decision as to whether pay- 
ment thereof is authorized. 

It appears that Dr. Duryee served on active duty as an officer of the 
Army of the United States and that sometime prior to October 1, 
1949, he was granted retirement pay on account of physical disability 
incurred in line of duty. On January 29, 1948, he entered on duty as 
a civilian employee of the United States Government and has not been 
paid retirement pay since that date in view of the provisions of section 
212 (a) of the act of June 30, 1932, 47 Stat. 406, which reads, in perti- 
nent part, as follows: 

After the date of the enactment of this Act, no person holding a civilian office 
or position, appointive or elective, under the United States Government * * * 
shall be entitled, during the period of such incumbency, to retired pay from the 
United States for or on account of services as a commissioned officer in any of 
the services mentioned in the Pay Adjustment Act of 1922 [U.S.C., title 37], at a 
rate in excess of an amount which when combined with the annual rate of com- 


pensation from such civiiian office or position, makes the total rate from both 
sources more than $3,000 * * *. 
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Section 411 of the Career Compensation Act of 1949, Public Law 
351, approved October 12, 1949, 63 Stat. 823, provides, in pertinent part, 
as follows: 
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Pursuant to such regulations as the President may prescribe, (1) any member 
or former member of the uniformed services heretofore retired by reason of 
physical disability and now receiving or entitled to receive retired or retirement 
pay; (2) any former member of the uniformed services heretofore granted or 
entitled to receive retirement pay for physical disability * * * may elect 
within the five-year period following the effective date of this title, (A) to qualify 
for disability retirement pay under the provisions of this Act and, dependent on 
his qualification, shall be entitled to receive either the disability retirement pay 
or the disability severance pay prescribed in this title * * *. [Italics 
supplied. ] 

The President’s regulations are contained in Executive Order 10124, 
dated April 25, 1950. 

While it is not so stated it is assumed that Dr. Duryee can otherwise 
qualify for disability severance pay, but it is indicated that doubt 
exists as to whether he is entitled to such pay because of the fact that 
on October 1, 1949, he was not actually in receipt of retirement pay. 
However, as will be noted, under the provisions of the said section 
411 a member or former member of the uniformed services need not 
actually be in receipt of retired pay but needs only to be “entitled” to 
receive it in order to qualify to make an election thereunder. While 
section 212 (a) of the act of June 30, 1932, supra, provides generally 
that no person holding a civilian office or position under the United 
States Government shall be entitled to retired pay on account of serv- 
ices as a commissioned officer in excess of a certain rate in combination 
with the compensation of his civilian position, such section does not 
take away the basic right or entitlement to retired pay but, in effect, 
merely suspends temporarily the right to receive all or a part thereof. 
The language of section 411 of the Career Compensation Act, supra, 
is ambiguous with respect to that situation, but it is reasonable to 
conclude that the Congress did not intend by such language to deny 
to disabled veterans basically entitled to retired pay the right of elec- 
tion granted therein, materially affecting their basic and future rights 
to retired pay, merely because the current receipt of their retired pay 
had been temporarily suspended while employed by the Government. 
Cf. 29 Comp. Gen. 241, 253, answer to the eleventh question. Accord- 
ingly, there would appear no basis for denying Dr. Duryee the right 
to elect disability severance pay if he otherwise qualifies therefor. 
However, such an election would be a complete bar to any payment of 
retirement pay thereafter, regardless of any future changes in the 
dual compensation law or in his employment status or other circum- 
stances, and, hence, if he is certain that he nevertheless desires to make 
such an election, it should be in the form of a definite written state- 
ment to that effect over his signature, the statement to indicate in 
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clear terms the effect of such election. The officer’s letter of Septem- 
ber 20, 1950, with the voucher, is not such an unequivocal election, but 
is more in the nature of an inquiry as to whether he would be eligible 
for severance pay. 

For the reasons stated, payment of the voucher is authorized, if it 
is otherwise correct and if the proper election is executed. The 
voucher and supporting papers are returned herewith for transmittal 
to Colonel McAlister. 


[B-102140] 


Pay—Retired—Aviation Cadets—Computation of Disabil- 
ity Retirement Pay 


Under section 102 of the Career Compensation Act of 1949, an aviation cadet 
is an enlisted person and upon retirement for a disability of 70 per centum under 
section 402 of the act is entitled to retired pay computed on 70 per centum of 
$105, the monthly base pay of an aviation cadet fixed by section 528 of the act, 
and while section 8 of the Dependents Assistance Act of 1950 provides that 
aviation cadets with dependents shall be entitled to a basic allowance for quar- 
ters at rates prescribed for members in pay grade E-4, such provisions do not 
affect the pay of aviation cadets as fixed by section 528 of the Career Compensa- 


tion Act, nor is there any other rate of pay prescribed by law for such enlisted 
rating. 


Assistant Comptroller General Yates to the Secretary of Defense, 
May 3, 1951: 


Reference is made to letter of the Acting Secretary of Defense 
dated March 19, 1951, transmitting a letter dated January 15, 1951, 
from Lieutenant Colonel James H. Comings, Finance Corps, United 
States Army, together with a voucher stated in favor of Aviation 
Cadet James D. Reynolds, Jr., for retired pay for the period Novem- 
ber 1 to 30, 1950, in the amount of $73.50. It is stated that the said 
amount is computed at 70 per centum of $105, the monthly pay of an 
aviation cadet. Decision is requested as to whether Aviation Cadet 
Reynolds “is entitled to retired pay on and after 1 November 1950 
computed at 70% of the pay prescribed by law for a member of his 
enlisted rating, or the pay prescribed for an aviation cadet.” 

Paragraph 18 of Special Orders No. 193, Department of the Air 
Force, Washington, dated October 2, 1950, is as follows: 

UP Secs 402 and 409, Pub Law 351—81st Congress, A/C JAMES D REYNOLDS, 
JR, AD11139216, USAF, having been found physically unfit for act sv by reason 
of perm phy dsabl is retd fr act sv and placed on the approp USAF Retd List 
in the gr of A/C, eff 31 Oct 50. A/C REYNOLDS is reld fr asgmt and dy 


Det of Patients, Sta Hosp, MATS, Westover AFB, Mass, on 31 Oct 50 and at 
—— time WP his home. TDN. 5714500 160-401 P 534-02, 03, 07 S 
99-999. 
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Section 402 of Public Law 351, supra (the Career Compensation 
Act of 1949), provides retirement benefits, under stipulated condi- 
tions, for “members” of the uniformed services. Before considering 
the matter of the amount of retired pay to which Mr. Reynolds may 
be entitled, it first is necessary to determine whether he is a “member” 
of the uniformed services within the intent and purpose of the said 
section 402. 


Section 102 of the above act, 63 Stat. 804, is, in pertinent part, as 
follows: 


For the purposes of this Act— 

(a) The term “uniformed services”, unless otherwise qualified, shall be in- 
terpreted to mean and include the Army of the United States, Navy, Air Force 
of the United States, Marine Corps, Coast Guard, Coast and Geodetic Survey, 
and Public Health Service, and all Regular and Reserve components thereof. 

(b) The term “member”, unless otherwise qualified, means a commissioned 
officer, commissioned warrant officer, warrant officer, flight officer, and enlisted 
person, including a retired person, of the uniformed services. As used in this 
subsection the words “retired person” shall include members of the Fleet Reserve 
and Fleet Marine Corps Reserve who are in receipt of retainer pay. 

(c) The term “officer”, unless otherwise qualified, means a commissioned 
officer, commissioned warrant officer, warrant officer, and flight officer, either 
permanent or temporary, of the uniformed services. As used in this subsection 
the word “temporary” shall include temporary officers whose permanent status 
is that of an enlisted person. 

(d) The term “commissioned officer” means a member of the uniformed serv- 
ices having rank or grade of second lieutenant, ensign, or junior assistant grade, 
or above, either permanent or temporary, in any of the uniformed services, except 
that for purposes of section 203 of this Act such term shall be limited to the 
definition prescribed in subsection (a) of said section. 

(e) The term “warrant officer” means a commissioned warrant officer, war- 
rant officer, or flight officer, including a master, chief engineer, first mate, second 
mate, assistant engineer, or second assistant engineer of the Army Mine Planter 
Service. 


Section 201 of the said act, 63 Stat. 805, prescribes specific monthly 
basic pay rates for “members of the uniformed services”—commis- 
sioned officers, warrant officers, and enlisted persons, no provision be- 
ing made therein for the pay of aviation cadets. Section 204, 63 Stat. 
809, prescribes specific monthly rates of incentive pay for the per- 
formance of hazardous duty, including flying duty, by “members of 
the uniformed services”—commissioned officers, warrant officers and 
enlisted persons, no provision being made therein for such pay for 
aviation cadets. Section 528 of the act, 63 Stat. 837, amends section 
4 of the Army Aviation Cadet Act, 55 Stat. 240, so as to provide, 
inter alia, that aviation cadets, “while on active duty, shall be en- 
titled to be paid at the rate of $105 per month, which pay shall include 
extra pay for flying.” 

Thus, under the Career Compensation Act, aviation cadets are not 
specifically included in the definition of members of the uniformed 
services and their pay, including extra pay for flying duty, is pre- 
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scribed by provisions separate and apart from the provisions for pay 
and extra pay for flying duty for “members”, generally. 

However, it was held in 10 Comp. Gen. 264, cited in your letter, 
that flying cadets, Air Service, were enlisted men insofar as the laws 
relating to rewards for the apprehension and delivery of deserters 
were concerned. And in 20 Comp. Gen. 775, also cited in your letter, 
it was held that a flying cadet, Air Corps, was an enlisted man insofar 
as the laws relating to enlistment allowances: were concerned. Sec- 
tion 1 of the Army Aviation Cadet Act, supra, approved June 3, 1941, 
55 Stat. 239, created the grade of aviation cadet “as a special and sepa- 
rate enlisted grade in the Air Corps, Regular Army, in substitution 
for the grade of flying cadet * * *.” The said section 1 is still in 
effect and no subsequent legislation has been found affecting the classi- 
fication of aviation cadets therein established. 

The term “enlisted person” is not defined in the Career Compensa- 
tion Act and must be deemed to bear its usual and accepted meaning 
when used therein. Hence, it appears that an aviation cadet is an 
“enlisted person” within the contemplation of section 102 of the 
Career Compensation Act and that Aviation Cadet Reynolds is a 
“member” of the uniformed services within the contemplation of that 
section and of section 402. 


The said section 402, 63 Stat. 816, 818, provides, in pertinent part, 
that: 


(a) Upon a determination by the Secretary concerned (1) that a member of 
a Regular component of the uniformed services entitled to receive basic pay, or 
a member of a Reserve component of the uniformed services entitled to receive 
basic pay who has been called or ordered to extended active duty for a period 
in excess of thirty days, is unfit to perform the duties of his office, rank, grade, 
or rating, by reason of physical disability incurred while entitled to receive 
basic pay; (2) that such disability is not due to the intentional misconduct or 
willful neglect of such member and that such disability was not incurred dur- 
ing a period of unauthorized absence of such member; (3) that such disability 
is 30 per centum or more in accordance with the standard schedule of rating 
disabilities in current use by the Veterans’ Administration; (4) that such dis- 
ability was the proximate result of the performance of active duty; and (5) 
that accepted medical principles indicate that such disability may be of a per- 
manent nature, the name of such member shall be placed upon the temporary 
disability retired list of his service by the Secretary concerned and such mem- 
ber shall be entitled to receive disability retirement pay as prescribed in sub- 
section (d) of this section: Provided, That if condition (5) above is met by a 
finding that such disability is of a permanent nature, such member may be re- 
tired by the Secretary concerned and, upon retirement, shall be entitled to receive 
disability retirement pay as prescribed in subsection (d) of this section: Pro- 
vided further, That if condition (3) above is not met because the disability is 
determined to be less than 30 per centum, the member concerned shall not be 
eligible for any disability retirement provided in this section, but may be sepa- 
rated for physical disability from the service concerned and upon separation 
shall be entitled to receive disability severance pay as prescribed in section 403 
of this title: Provided further, That any disability shown to have been in- 
curred in line of duty during a period of active service in time of war or na- 
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tional emergency shall be considered to be the proximate result of the perform- 
ance of active duty. 


(d) A member of the uniformed services whose name is placed upon the tem- 
porary disability retired list of his service pursuant to subsections (a), (b), or 
(c) of this section, for the period during which his name is carried on such 
temporary disability retired list, but in no event to exceed a period of five years, 
or a member of the uniformed services who is retired pursuant to the provisions 
of this title, shall be entitled to receive disability retirement pay computed, at 
his election, by multiplying an amount equal to the monthly basic pay of the 
rank, grade, or rating held by him at the time of the placement of his name on 
the temporary disability retired list or at the time of his retirement, which- 
ever is earlier, by (1) a number equal to the number of years of active service 
to which such member is entitled under the provisions of section 412 of this title, 
multiplied by 2% per centum, or (2) the percentage of his physical disability 
as of the time his name was placed on the temporary disability retired list or 
at the time of retirement, whichever is earlier * * *. Provided further, That 
in no case shall such disability retirement pay exceed 75 per centum of the basic 
pay upon which the computation is based * * 


Section 409 of the above act, 63 Stat. $93, provides that: 


A member of the uniformed services who is retired pursuant to this title shall 
be retired in the rank, grade, or rating upon which his disability retirement pay 
is based or in such higher rank, grade, or rating as may be authorized by law 
at time of retirement. 

It is not stated in the quoted orders of October 2, 1950, or in Colonel 
Comings’ letter, or in the letter of the Acting Secretary, that Mr. 
Reynolds’ disability was incurred while he was entitled to receive 
basic pay, or that such disability was not due to his intentional mis- 
conduct or willful neglect, or that such disability was not incurred 
during a period of unauthorized absence, or that such disability was 
the proximate result of the performance of active duty, or that it has 
been determined that his disability is 70 per centum in accordance 
with the standard schedule of rating disabilities in current use by 
the Veterans Administration. In the consideration of the question 
presented it will be assumed, however, that Mr. Reynolds was eligible 
for retirement, with permanent disability of 70 per centum, under the 
provisions of section 402 of the Career Compensation Act. There 
remains the matter of the amount of retired pay to which he is entitled. 

Section 8 of the Dependents Assistance Act of 1950, 64 Stat. 796 
(Public Law 771, 81st Congress), mentioned in Colonel Comings’ let- 
ter, provides that, for the purposes of that act, aviation cadets with 
dependents shall be entitled to a basic allowance for quarters under 
the conditions and at the rates prescribed for members in pay grade 
E-4. Apparently, because of this temporary provision—section 8 of 
the Dependents Assistance Act of 1950 terminates April 30, 1953— 
for quarters allowance to enlisted cadets at the rates prescribed for 
enlisted men in pay grade E-4, it has been suggested that Mr. Rey- 
nolds may be entitled to retired pay computed as if he were an en- 
listed man of that pay grade. (Monthly basic pay for enlisted men 
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of pay grade E-4 ranges from $117.60, if with less than 2 years’ 
service, to $191.10, if with over 18 years’ service.) Notwithstanding 
the authorization for payment of an allowance for quarters equal to 
the allowance paid a certain enlisted grade, the cited provisions of the 
Dependents Assistance Act of 1950 do not purport to affect the pay 
of aviation cadets as fixed by section 528 of the Career Compensation 
Act at $105 per month, nor does it appear that there is any other rate 
of pay prescribed by law for his “enlisted rating.” It follows that, 
on the assumption stated above, Mr. Reynolds is entitled to retired 
pay at the rate of $73.50 per month, computed as 70 per centum of 
$105, the “monthly basic pay of the rank, grade, or rating held by 
him * * * atthe time of his retirement.” 

Accordingly, the voucher is returned herewith for transmittal to 
Colonel Comings, payment thereon being authorized, if it is otherwise 
correct. 


[B-102230] 


Telephones—Rates—Increases—Government Liability 


Rates fixed by contract between a public utility company and a patron thereof 
are subject to legislative regulation and are superseded by a schedule of rates 
prescribed by the legislature or a commission to which it has delegated its reg- 
ulatory power, and therefore an increase in telephone service rates authorized 
by the Railroad and Publ c Utilities Commission of the State of Tennessee to 
take effect on June 1, 1950, may be paid for service furnished the Government 
in the month of June, even though new contracts with the telephone company 
providing for the higher rates were erroneously fixed to take effect at a later 
time. 

Comptroller General Warren to W. M. Irby, Jr., Department of 


Agriculture, May 3, 1951: 


Reference is made to your letter of March 19, 1951, your reference 
A—DISBURSEMENT—Vouchers—Advance Decisions, transmit- 
ting a voucher in the amount of $4.50 stated in favor of Southern Bell 
Telephone & Telegraph Co., Inc., Cleveland, Tennessee, and request- 
ing decision as to whether certification thereof for payment is author- 
ized and whether two pertinent contracts referred to in your letter 
may be or should be amended. 

The voucher covers a proposed payment for certain telephone serv- 
ices furnished to the Government during the month of June 1950, such 
proposed payment representing the difference between the rates auth. 
orized by the Railroad and Public Utilities Commission of the State 
of Tennessee as of June 1, 1950, and the rates paid for the said serv- 
ice under the contracts then in effect. It appears that contracts Nos. 
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ASfs-9385 and A8fs—9386 dated July 10, 1950, superseding prior 
contracts specified therein, provided for payment of certain rates for 
service beginning July 1, 1950, such rates being those authorized by 
the Railroad and Public Utilities Commission of the State of 
Tennessee to begin as of June 1, 1950. In your letter it is stated that 
the company entered the date July 1, 1950, instead of June 1, 1950, 
on the said contracts as the effective date thereof because of its er- 
roneous interpretation of a pertinent ruling made by the said com- 
mission. 

It is well recognized that rates fixed by contract between a public 
utility company and a patron thereof are nevertheless subject to leg- 
islative regulation and are superseded by a schedule of rates pre- 
scribed by the legislature or a commission to which it has delegated its 
regulatory power. See 27 Comp. Gen. 580, and authorities cited 
therein. Furthermore, it is noted that the contracts here involved pro- 
vide that they are “subject to all rates, charges, rules, practices * * * 
or requirements which may be lawfully established.” Therefore, if 
the Railroad and Public Utilities Commission of the State of Tennes- 
see, in fact authorized the claimed increase in rates effective June 1, 
1950, certification of the voucher for payment may be accomplished, if 
otherwise correct. Actua] amendment of the contracts involved to 
provide for payment of the increased rate from and after June 1, 1950, 
will not be necessary if a citation to this decision is placed upon the 
voucher paying the difference between the old and the new rates. 

The voucher and attached papers are returned herewith. 


[B-102921} 


Compensation—Initial Salary Rates—District of Columbia 
School Teachers Reinstated after Disability Retirement 


A school principal in the District of Columbia public schools temporarily retired 
from her position by reason of disability may, under the provisions of section 4 
of the District of Columbia Teachers’ Retirement Act of August 7, 1946, upon 
reinstatement, be assigned to the same salary class and rate of pay received 
at the time of retirement and be given, effective on the day of reinstatement, 
an annual increase to which she became entitled on the day of retirement. 


Comptroller General Warren to the President, Board of Commis- 
sioners of the District of Columbia, May 4, 1951: 


Reference is made to your letter of April 19, 1951, requesting de- 
cision with respect to the proper salary rate payable to Mrs. May 
T. Kyle, a public school principal, upon her reinstatement after 
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having recovered from a disability on account of which she had been 
retired temporarily. 

It appears that upon medical examination it was found that Mrs. 
Kyle was suffering from a temporary disability as a result of which she 
was retired effective July 1, 1950; that upon the basis of a subse- 
quent medica] examination, February 16, 1951, she was certified as 
physically eligible to resume her duties as a teacher; and that by 
virtue thereof she was reappointed to her former position effective 
March 9, 1951. At the time of her retirement she was holding a 
position in class 18, and was receiving a salary rate of $5,030, which 
rate she had been drawing since July 1, 1949. The District of 
Columbia Auditor, relying upon’ decision of January 7, 1944, 
B-39068, held that she could be given only the minimum salary of 
class 13 or $4,630 per annum. 

The referred-to decision of January 7, 1944, involved the case 
of a teacher who had resigned and who thereafter was reinstated, 
and it held that the applicable statutes required her reinstatement 
to be considered as a new appointment and as such, at the minimum 
salary rate of the class. The present case is distinguishable from 
the one considered in said decision in that the teacher here did not 
resign but was temporarily retired because of disability. In that 
connection section 4 of the District of Columbia Teachers’ Retire- 
ment Act of August 7, 1946, 60 Stat. 877, 31 D. C. Code 724, provides 
in pertinent part: 

Every annuitant retired under the provisions of this section, unless the dis- 
ability for which retired be permanent in character, shall at the expiration 
of one year from the date of such retirement and annually thereafter, until 
reaching retirement age as defined in section 31-723 hereof, be examined under 
the direction of the Health Officer of the District of Columbia in order to as- 
certain the nature and degree of the annuitant’s disability, if any. If an an- 
nuitant shall recover before reaching retirement age he shall be reappointed 
by the Board of Education in accordance with such rules and regulations as 
the said Board may prescribe to the first position, equal or similar to any posi- 
tion in the public schools occupied by the annuitant before retirement, which 
becomes vacant after the date the Board of Education receives written notifica- 
tion from the Health Office of the District of Columbia that the annuitant has 
recovered and is able to discharge his duties as a teacher in the public schools 
of the District of Columbia. * * * [Italics supplied.] 

It is clear that the italicized portion of the foregoing statutory 
provision does not require that a reinstated teacher, upon recovery 
from disability, be considered a new appointee; rather, it requires 
that he be reappointed in a position equal or similar to that pre- 
viously held by the reinstated teacher. 

Accordingly, it is concluded that it would be legally proper to 
assign the reinstated teacher in this case to the same salary class and 
rate of pay she was receiving at the time of her retirement, and as she 
would have been entitled to an annual increase the day her retirement 
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became effective, she properly may be given that increase effective on 
the day of her reinstatement—any subsequent increase to be based upon 
the required lapse of time after the date of reinstatement for each 
salary increment. As the lower salary rate assigned to her when rein- 
stated March 9, 1951, resulted from an erroneous application of the 
decision of this Office, her salary rate may be corrected retroactively 
to the date of her reinstatement. 


[B-101859] 


Leaves of Absence—Annual—Lump-Sum Payments 


An employee who was appointed to a permanent position with The Panama 
Canal and who, without entering upon duty, resigned the following day to accept 
reemployment with the Veterans Administration is not to be regarded as having 
been an employee of The Panama Canal so as to require any payment from that 
agency of compensation or a lump sum for annual leave which had been earned 
prior to his appointment with The Panama Canal. 


Comptroller General Warren to the Chief of Office, The Panama 
Canal, May 7, 1951: 


Reference is made to your letter of February 26, 1951, with enclo- 
sures, requesting a decision as to whether under the circumstances 
hereinafter related The Panama Canal is required to make a lump-sum 
payment for annual leave incident to the purported employment of 
Harry C. Fischer. 

It appears that Mr. Fischer was certified to The Panama Canal by 
the Civil Service Commission and was tendered a probational appoint- 
ment effective October 2, 1950, as a messenger-chauffeur, grade CPC-3. 
There was considered in connection with his selection the statement 
by him in his application that he was employed in a temporary posi- 
tion with the Veterans Administration, and apparently it was con- 
cluded that no leave transfer would be involved if he were appointed 
to a position with The Panama Canal. Mr. Fischer failed to report 
for duty on October 3, 1950, and tendered his resignation by telegram 
on that date. It is understood from your letter and by information 
informally furnished by your Office that the prospective employee 
did not enter upon duty on October 2 or at any time thereafter. He 
was paid for October 2 on voucher No. 3161, October 1950 account of 
C. M. Mears. 

Subsequently, The Panama Canal was informed by the Veterans 
Administration, by which agency Mr. Fischer was reemployed under 
a temporary appointment effective October 9, 1950, that he had to his 
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credit on September 30, 1950, 177 hours’ annual leave for which no 
lump-sum payment had been made by the Veterans Administration. 
The question now arises as to whether The Panama Canal is required 
to effect a lump-sum payment to Mr. Fischer for the period October 
3 to 6, 1950, and deposit to miscellaneous receipts an amount equivalent 
to a lump-sum payment for leave for the period October 9 through 
one hour on November 2, 1950. 

Under the circumstances above set forth, it does not appear that 
Mr. Fischer’s appointment was ever consummated. There was no 
entrance upon duty by him which generally may be regarded as the 
best evidence of acceptance of a tendered appointment and, accord- 
ingly, it reasonably may be concluded that he did not become an 
employee of The Panama Canal for leave or other purposes. Con- 
sistent with the foregoing, he was not entitled to compensation for 
October 2, 1950, and action should be initiated to adjust the matter 
with the Veterans Administration, either by adjustment of the léave 
account of the employee or otherwise. This Office should be advised 
when the adjustment shall have been effected. 

The enclosures transmitted with your letter are returned herewith, 
as requested. 


[B-102460] 


Taxes—Real Property Conveyances—Government Tax 
Exemption Rights 

Under a contract expressly providing that the United States shall bear all costs 
and expenses in the conveyance of real preperty in connection with the reloca- 
tion of a railroad line, the contractor may be reimbursed the cost of documentary 
stamps, required to be affixed to all deeds by the Internal Revenue Code which 
specifically exempts the United States from such liability, not as reimbursement 


of a tax imposed by the United States but as an item of the cost of relocating 
the railroad line. 


Comptroller General Warren to R. W. Gribbens, Department of 
the Interior, May 8, 1951: 


Reference is made to your letter dated March 19, 1951, with en- 
closures, forwarded by letter dated March 29, 1951, from the Director 
of Programs and Finance, Bureau of Reclamation, requesting ad- 
vance decision as to whether you are authorized to certify for payment 
a voucher for $1,236.40 in favor of the Union Pacific Railroad Com- 
pany covering the cost of documentary stamps affixed to a bargain 
and sale deed conveying certain rea] property to the railroad from 
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the United States under contract No. Ilr-1390, dated September 15, 
1941. 

Your letter states that when the exchange of deeds was effected the 
railroad company was required to affix the documentary stamps to 
both deeds as required by the provisions of 26 U. S. C. A. 3480 and 
3482, because of the provision in 26 U. S. C. A. 1809 (a) and section 
113.2 (a) of the regulations of the Bureau of Internal Revenue 
exempting the United States from liability for affixing such stamps. 
The railroad company was advised that it might submit a claim for 
the cost of the stamps affixed to the deed from the United States to 
the company for consideration under paragraph 5 (a) of the contract. 

Generally, the contract provides for the relocation of a portion of 
the Idaho Northern Branch of the Union Pacific Railroad Company 
near the town of Cascade, Idaho, solely as an incident to the con- 
struction by the Bureau of Reclamation of the Cascade Dam and 
Reservoir on the North Fork of the Payette River. It is provided 
in paragraph 5 (a) that “The United States shall, at its sole cost and 
expense * * * acquire and convey, or cause to be conveyed, to 
the Railroad Company, its successors and assigns, by good and suffi- 
cient deed or deeds in fee simple,” the real property required for the 
relocation of the railroad line. 

Section 1809 (a) of the Internal Revenue Code, 26 U.S. C. 1809 (a) 
provides: 

The tax imposed by this chapter shall be paid by any person who makes, signs, 
issues, sells, removes, consigns, or ships any of the documents, instruments, 
matters, and things mentioned and described in sections 1801 to 1807, inclusive, 
or for whose use or benefit the same are made, signed, issued, sold, removed, 
consigned, or shipped. The United States or any agency or instrumentality 
thereof shall not be liable for the tax with respect to an instrument to which 
it is a party, and affixing of stamps thereby shall not be deemed payment for the 
tax, which may be collected by assessment from any other party liable therefor. 

This provision requires payment of the tax imposed by sections 
1801 through 1807 of the Internal Revenue Code, 26 U. S. Code 1801- 
1807, by any party to the transfer instruments, but by its plain terms, 
the United States is specifically exempt from any liability for the tax 
on an instrument to which it isa party. Consequently, in the absence 
of any other authority or requirements, the legal incidence of the tax 
in such a case rests upon the other party to the instrument as provided 
therein and in the regulations of the Bureau of Internal Revenue, 
26 C. F. R. 113.2 (c). 

It is apparent that the relocation of the railroad line was required 
by the Government in furtherance of its reclamation project, without 
any planned benefits to the railroad company, and at the expense of 
the Government. In such circumstances, and as the contract expressly 
provides that the United States shall bear all costs and expense in the 
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conveyance to the company of the rea] property involved, this Office 
is not required to object in this instance to the payment to the con- 
tractor of an amount equivalent to the value of the documentary 
stamps affixed to the deed, not as reimbursement of a tax imposed by 
the United States, but as an item of the cost of relocating the railroad 
line. Cf. 22 Comp. Gen. 583. 

Accordingly, the voucher for $1,236.40, which is returned herewith, 
may be certified for payment, if otherwise correct. 


[B-103235] 


Contracts—Awards To Other Than Low Bidder—Defense 
Procurement Policy 

In view of the authority conferred upon the Defense Production Administration 
by Executive Order No. 10200, in accordance with section 2 (c) (1) of the Armed 
Services Procurement Act of 1947, to enter into contracts for supplies without 
advertising as determined to be necessary in the public interest during the period 
of a national emergency declared by the President or by the Congress, a defense 
procurement . olicy contemplating the award of contracts to other than low 
bidders in order that small business concerns may share in such awards is 
authorized. 

Comptroller General Warren to Acting Administrator, Defense 
Production Administration, May 8, 1951: 


I have your letter of May 7, 1951, relative to the modification of 
procurement procedures in order to save the productive capacity of 
small business for present and future participation in the program 
which has been undertaken to develop and maintain the military and 
economic strength of the country pursuant to the Defense Production 
Act of 1950, Public Law 774, approved September 8, 1950. 

Your letter refers to the provisions contained in section 701 of the 
said act, 64 Stat. 815, setting forth that it is the sense of the Congress 
that small business enterprises be encouraged to make the greatest 
possible contribution toward achieving the objectives of the act and 
setting forth some of the things that the President shall do in order 
to carry out this policy. Also, your letter states that, under the powers 
vested in your Administration by the Defense Production Act of 1950, 
and Executive Order 10200 dated January 3, 1951, you have determined 
that the productive capacity of the many small plants throughout the 
country which may otherwise be lost due to curtailment of normal 
civilian production must be preserved. To this end, you have 
approved a statement of policy entitled “Procurement Policy for Small 
Business” and a “Recommendation for Implementation of Basic Pro- 
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curement Policy.” Your letter states that, at the request of the Muni- 
tions Board, the military departments have adopted regulations 
designed to implement this policy. The statement of policy as con- 
tained in the attachment to your letter is as follows: 


The policy for defense procurement should accomplish the following with respect 
to small business: 

1. Spread available production across as wide a base as is possible by bringing 
into the defense effort on a prime contract, subcontract or purchase part basis, 
every qualified producer who can be used. 

2. Continuing and increasing effort must be made to search out and use the 
productive facilities of small enterprises for the current procurement program 
of the Federal Government. 

3. Government must make available to small business, information on re- 
quirements so that the small manufacturer will have adequate knowledge of 
the steps required in getting subcontracts from primes, and prime contracts 
for himself when they are within his capacities or abilities. The initiative, 
however, for getting defense work in a small] plant rests on the small 
manufacturer. 

4. Procurement procedures must be such as to encourage prime contractors 
to bring about the maximum amount of subcontracting with small business 
concerns. 

5. DPA must assure itself that these small business policies are properly im- 
plemented. Education and effective follow-up throughout the entire procure- 
ment function are essential to the program. 


The letter states that the policy which you have adopted and the 
implementing regulations of the military departments contemplate 
the following procedures with respect to negotiated procurement: 

1. The making of awards to responsible concerns other than the one submit- 
ting the lowest offer, in those instances where the public interest dictates the 
need for so doing in order to retain in operation existing small business capacity 
or to encourage or develop additional small business manufacturing facilities, 
particularly those removed from the same area in which facilities classed as 
large business are producing or manufacturing similar materials. 

2. The making of awards to responsible concerns other than the one submit- 
ting the lowest offer, in those instances where so doing will result in prime 
contracts with contractors who will subcontract to small business in the manner 
desired in order to accomplish the objectives stated in 1. above. 

3. Except where disclosure would be inimical to the interest of the Govern- 
ment, giving the widest possible publicity, including notice through newspapers, 
to requests for the submission of offers, so as to insure the broadest possible 
participation of small business firms in the supply of essential materials and 
services. 

My opinion is requested as to whether the methods of award of 
contracts to small business concerns and to other concerns which will 
subcontract with small business concerns, as described above, are 
proper under existing law. 

Section 2(c)(1) of the Armed Services Procurement Act of 1947, 
62 Stat. 21, referred to in your letter, provides that purchases and 
contracts for supplies may be negotiated by the agency head without 
advertising as “determined to be necessary in the public interest during 
the period of a national emergency declared by the President or by the 
Congress.” It is understood that, pursuant to the National Emer- 


gency declared by the President of the United States on December 
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16, 1950, the Procurement Assistant Secretaries of the Army, Navy, 
and Air Force, on December 18, 1950, made determinations in accord- 
ance with said section 2(c) (1) that it is necessary in the public interest 
that purchases and contracts be negotiated without formal advertising 
during the period of the said National Emergency and authorized 
the negotiation for purchases and contracts for supplies under section 
2(c) (1). 

Section 2(c)(3) of Executive Order No. 10200 provides that, in 
carrying out the functions assigned to him, the Defense Production 
Administrator shall : 

(3) Make determinations as to the provision of adequate facilities for de- 
fense production and as to the procedures and methods followed by Executive 
agencies with respect to the accomplishment of defense production programs, 
including those with respect to purchasing, contracting, and specifications. 

In view of the authority vested in the Defense Establishments by 
the above-quoted provision of section 2(c) (1) of the Armed Services 
Procurement Act of 1947, and of the determinations made by the 
Procurement Assistant Secretaries of the Defense Departments, and 
in view of the authority vested in you by Executive Order 10200, and 
of your determination that the productive capacity of small plants 
throughout the country must be preserved in order to carry out the 
purposes of the Defense Production Act of 1950, you are advised that 
this Office will not question otherwise proper payments under con- 
tracts awarded pursuant to the procedures quoted above, or to similar 
procedures where the purpose is to broaden and maintain the in- 
dustrial base of suppliers. It is to be understood, of course, that this 
Office will question and take appropriate necessary action in cases 
coming to its attention of awards which are made by reason of collu- 
sion, fraud, or favoritism or where there otherwise appears to be an 
improper exercise of authority to negotiate contracts for the purpose 
set forth. 


[B-102594] 


Traveling Expenses—Leaves of Absence—Return to Head- 
quarters After Performance of Official Duty 


An employee whvu was ordered to perform temporary duty at termination of his 
leave status on Friday, December 29, 1950, is entitled to per diem from Jan- 
uary 2, 1951—January 1 being a legal holiday—to the date such duty was com- 
pleted ; however, such employee would not be entitled to per diem for travel time 
and cost of return transportation to his official station in absence of evidence 
that the cost of such return travel was in excess of the cost which would have 
been incurred had he proceeded to his official station immediately upon termina- 
tion of his leave. 


a 979477—52 30 
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Comptroller General Warren to U. E. Baughman, Treasury De- 
partment, May 9, 1951: 


Reference is made to your letter of April 2, 1951, transmitting a 
voucher stated in favor of John J. FitzGerald, special agent in charge, 
for $91.08, covering travel expenses incurred during the period Jan- 
uary 2 to 10, 1951, and requesting an advance decision as to the pro- 
priety of having said voucher paid. 

While you signed the letter in your capacity as Chief, U. S. Secret 
Service, it is assumed that the request for decision was intended to be 
submitted in your capacity as certifying officer pursuant to the au- 
thorization contained in section 3 of the act of December 29, 1941, 55 
Stat. 876. 

It appears from the record that Mr. FitzGerald was granted annual 
leave from his post of duty, Louisville, Kentucky, from December 8 
to 29, 1950, inclusive; that at the time of his departure from his offi- 
cia] station he was not aware that official duties would be required at 
his annual leave point, New York, New York; and that on December 
13 he was notified that temporary duty would be required in New 
York on December 18, which date subsequently was changed to Jan- 
uary 3, 1951. Since the agent already was in New York, he was given 
permission on December 29 to remain there for discussion of the case 
of a convicted counterfeiter, such discussion to begin on January 3, 
1951. He performed temporary duty in New York January 3 to 9, 
1951, departed therefrom at 5:25 p. m. January 9, and arrived in 
Louisville 11:10 a. m. January 10, 1951. Decision is requested as to 
whether Mr. FitzGerald is entitled to (1) per diem in lieu of sub- 
sistence on January 2, 1951, (2) per diem from time of departure from 
New York until time of arrival in Louisville, and (3) use Government 
transportation requests for his return trip to Louisville. 

Generally, an employee ordered to perform temporary duty at ter- 
mination of leave status is entitled to reimbursement only for the 
excess travel cost incurred incident to the temporary assignment. 16 
Comp. Gen. 164; id. 481; 19 id. 977; B-63593, February 27, 1947; 
B-81136, November 19, 1948, and B-96982, October 18, 1950. In the 
instant case, the employee was ordered to remain at the annual leave 
point to perform temporary duty and under paragraph 45 (a) of the 
Standardized Government Travel Regulations, effective October 1, 
1950, he is entitled to per diem in lieu of subsistence for January 2. 
With respect to per diem for return travel time and cost of return 
transportation to Louisville, no facts have been presented indicating 
that the cost of such return travel, including subsistence, was in excess 
of the cost which would have been incurred had he proceeded to his 
official station immediately upon the termination of his leave. Ac- 
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cordingly, upon the present record, questions two and three are 
answered in the negative. 

Action on the voucher, which is returned herewith, should be in 
accordance with the above. 


[B-94899] 


Pay—dActive Duty—Members of Reserve Officers’ Train- 
ing Corps Hospitalized During Training Period 

A member of the Reserve Officers’ Training Corps who was ordered to training 
duty and was injured while en route thereto, but after receiving civilian medical 
treatment reported at camp on the date prescribed in his orders and was hos- 
pitalized for such injury, may be regarded as having been in attendance at camp 
within the meaning of section 47c of the National Defense Act, as added by 
section 34 of the act of June 4, 1920, so as to be entitled to pay and allowances 
provided for in the act of June 15, 1936, as amended, for the period of duty 
originally contemplated by his orders. 

Assistant Comptroller General Yates to Col. A. W. Farwick, Depart- 


ment of the Army, May 10, 1951: 


There has been received by reference from the Chief of Finance, 
your letter of March 29, 1950, and accompanying papers, transmit- 
ting a voucher in favor of James L. Slade, cadet, Reserve Officers’ 
Training Corps, in the amount of $97.50 representing pay while hos- 
pitalized at an Army hospital for the period June 18 to July 26, 
1949, incident to an injury received by him while en route to attend 
summer training camp at Aberdeen Proving Ground, Maryland. 
You request decision as to whether payment on the voucher is 
authorized. 

It appears that by paragraph 1 of Letter Orders No. 5-19, Head- 
quarters Fourth Army, Fort Sam Houston, Texas, dated May 9, 1949, 
Mr. Slade, a student at the University of Oklahoma and a member of 
the Reserve Officers’ Training Corps, was ordered to proceed from 
Oklahoma City, Oklahoma, so as to arrive at Aberdeen Proving 
Ground, Maryland, not later than midnight June 18, 1949, for the 
purpose of attending summer training camp, and upon completion 
thereof he was to return to the place from which ordered to proceed. 
Neither the said orders nor the record transmitted by you contains 
information as to the duration of encampment. At 11:30 p. m. on 
June 17, 1949, while en route to such training camp he suffered a 
broken leg in an automobile accident near Winchester, Virginia. 
After receiving civilian medical treatment he proceeded on his jour- 
ney and reported at Aberdeen Proving Ground, presumably on June 
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18, 1949, as directed in his orders. He was immediately hospitalized 
in the Army hospital at that place where he remained until July 26, 
1949. It is understood that Mr. Slade has been paid travel allowance 
for the travel performed incident to the orders and that he was fur- 
nished subsistence while in hospital. 


The act of June 15, 1936, 49 Stat. 1507, as amended by the act of 
June 19, 1948, 62 Stat. 488, provides, in pertinent part, as follows: 


That officers, warrant officers, and enlisted men of the National Guard who 
suffer personal injury or contract disease in line of duty while en route to or 
from or during their attendance at encampments, maneuvers, or other exer- 
cises, or at service schools, under the provisions of sections 94, 97, and 99 of the 
National Defense Act of June 3, 1916, as amended; members of the Officers’ 
Reserve Corps and of the Enlisted Reserve Corps of the Army and members of 
the National Guard of the United States who suffer injury or contract disease 
in line of duty while on active duty under proper orders in time of peace * * * 
shall, under such regulations as the President may prescribe, be entitled at 
Government expense, to suck hospitalization * * * as is necessary for the 
appropriate treatment for such injury or diseasc, * * * and during the 
period of such hospitalization * * * but not for more than an aggregate 
of six months after the termination of the prescribed tour of active duty or 
training in any case to the pay and allowances, whether in money or in kind, 
that they were entitled to receive at the time such injury was suffered or disease 
contracied * * * and for any period of hospitalization or rehospitalization 
when they are not entitled to pay and allowances under the preceding provi- 
sion, they shall be entitled to subsistence at Government expense. * * * 
Members of the Reserve Officers’ Training Corps * * * who suffer personal 
injury or contract disease in line of duty while en route to or from and during 
their attendance at camps of instruction, under the provisions of section 47a or 
47d of said National Defense Act, as amended, shall, under regulations prescribed 
as aforesaid, be entitled to hospitalization * * * pay and allowances 
* * * as in the case of persons hereinbefore described. * * * 

Sec. 2. As used in this Act the term “in time of peace” shall include that period 
after September 2, 1945 (the date of formal surrender by Japan), which is prior 
to the first day on which the United States is, by action of the Congress, or the 
President, or both, no longer engaged in any war in which the United States is 
engaged on the date of enactment of this section. [Italics supplied.] 


Section 47c of the National Defense Act of 1916, as added by section 
34 of the act of June 4, 1920, 41 Stat. 778, 10 U.S. C. 443, provides, in 
pertinent part, as follows: 

Members of the Reserve Officers’ Training Corps, or other persons authorized 
by the Secretary of War to attend advanced course camps, shall be paid for at- 
tendance at such camps at the rate prescribed for soldiers of the seventh grade 
of the Regular Army. 

Paragraph 2, Army Regulations 35-3520, relating to the pay and 
allowances of members of the Reserve Officers’ Training Corps, reads 
as follows: 

Date pay begins and ends. Pay for attendance at a camp will begin with the 


day of arrival at the camp and end with the day of relief from duty connected 
therewith. 


It will be noted that the said act of June 15, 1936, expressly limits 
the pay and allowances which may be paid in cases such as this to 
those which the injured person was entitled to receive at the time of 
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injury. And, as recognized by the quoted provisions of the Army 
Regulations, section 47c of the National Defense Act of 1916, supra, 
authorizes pay for members of the Reserve Officers’ Training Corps 
only while they are attending advanced course camps and not while 
they are en route to and from such camps. Hence, since Mr. Slade was 
not in a pay status at the time of injury, there is no authority in the act 
of June 15, 1936, as amended, supra, to allow him pay beyond the 
period of encampment as contemplated in orders of May 9, 1949. 
However, it appears that he actually reported at the camp on the date 
prescribed in his orders, subjected himself to military control, and re- 
mained under such control, until July 26, 1949. In these circum- 
stances, he may be regarded as having been in “attendance” at the 
camp within the meaning of the statute authorizing pay for attend- 
ance. Cf. 7 Comp. Gen. 196. It is concluded on that basis that Mr. 
Slade is entitled to pay for such period. See 9 Comp. Gen. 236. As 
hereinbefore stated, the orders in question do not fix the termination 
date of the duty enjoined thereby. Hence, if evidence sufficient to 
establish such termination date is attached to the voucher, he is author- 
ized to be paid for the period of duty originally contemplated by such 
orders, but in no event to exceed the period from June 18, to July 26, 
1949. 

The voucher is returned herewith, payment thereof being authorized 
if it is modified to accord with the above and if it is otherwise correct. 


[B-102622 


Appropriations—Housing Construction—Availability for 
Furniture and Equipment 


Funds appropriated pursuant to title IV of the Housing Act of 1950 for loans 
to educational institutions to provide housing for students and faculties are 
limited in their use to the cost of housing construction, and are not available for 
payment for furniture and equipment such as beds, chairs, tables, dressers, cook 
stoves, and refrigerators to equip such housing. 

Comptroller General Warren to the Administrator, Housing and 
Home Finance Agency, May 11, 1951: 


Reference is made to your letter dated April 6, 1951, requesting my 
opinion and views as to whether money made available pursuant to 
title IV of the Housing Act of 1950 (Public Law 475, approved April 
20, 1950) for loans to educational institutions to provide housing for 
their students and faculties is available to furnish and equip such 
housing. 
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It is stated in your letter that the use of title IV funds for the purpose 
indicated would be limited to items of furniture and equipment nor- 
mally provided by the educational institutions for students and faculty 
members, such as beds, chairs, tables, and dressers for dormitories, and 
cook stoves and refrigerators for faculty housing. The proposed use 
of the funds is predicated upon the theory that such furniture and 
equipment are necessary in order to carry on the legislative intent of 
providing complete financial assistance to the borrowing institutions, 
and, therefore, is within the scope of the broad authority vested in the 
Administrator by the general provisions of the title. 

Title IV of the Housing Act of 1950 provides in section 401 (a), 
64 Stat. 77, for loans to educational institutions for construction of 
housing for their students and faculties in amounts not to exceed the 
total “development costs” of the housing as determined by the Admin- 
istrator. The language of section 401 (a) would seem to leave little 
doubt that the loans provided for therein were to be limited to the costs 
of constructing housing. However, if there were conceded to be some 
doubt in the matter, section 404, 64 Stat. 80, specifically defining the 
terms of section 401 (a) would dispel any such doubt. Said section 404 
defines “housing” as new structures built for dwelling use, including 
single-room dormitories and apartments, and dwelling facilities pro- 
vided by rehabilitation, alteration, conversion, or improvement of 
existing structures which are otherwise inadequate for the proposed 
dwelling use. “Development costs” are defined as the cost of con- 
struction of the housing and the land on whith it is located, including 
necessary site improvements. “Construction” is defined as the erection 
of new structures or the rehabilitation, alteration, conversion, or 
improvement of existing structures. 

While, as stated in your letter, it may have been the purpose of 
title IV to make possible the complete financing of the total develop- 
ment costs of adequate housing for students and faculties at educa- 
tional institutions of higher learning and although you state that 
furniture and equipment of the type described in your letter are nor- 
mally provided by educational institutions for their students and 
faculties, there is nothing in the act providing therefor or anything 
in the legislative history thereof showing any intent that such items 
are to be included in arriving at the total amount of the loan. 

The statutory definition of “development costs” presumably includes 
all things considered to be necessary to provide structures adequate for 
dwelling use. Section 404 specifically names land, site improvements, 
and construction of housing, defined generally as structures for dwell- 
ing use, for inclusion in such costs. Under the well-known maxim 
“ewpressio unius est exclusio alterius,” the naming of these items 











Comp.Gen.}) DECISIONS OF THE COMPTROLLER GENERAL 449 


necessarily excludes all others. Accordingly, I am of the opinion that 
the cost of furniture and equipment of the type in question may not 
legally be charged to title IV funds. 


[B-100037] 


Pay—Army—Enlisted Man Awaiting Trial After Expira- 
tion of Term of Enlistment 

Notwithstanding Article of War 16 and subparagraph 19a, Manual for Courts- 
Martial, 1949, providing, in effect, that a prisoner will not forfeit pay and allow- 
ances during a period of confinement prior to sentence, the pay and allowances 
of an enlisted person whose term of enlistment expires while in confinement 
awaiting trial by court martial terminate on the date of the expiration of his 


term of enlistment unless he is acquitted, in which event pay and allowances 
accrue until he is discharged. 


Assistant Comptroller General Yates to the Secretary of the Army, 
May 14, 1951: 


There has been considered your letter of December 11, 1950, re- 
ferring to Article of War 16 and and subparagraph 19a, Manual for 
Courts-Martial, U. S. Army, 1949, and, in view of certain provisions 
therein, requesting a decision as to whether or not pay and allowances 
of an enlisted person whose term of enlistment expires while he is in 
confinement awaiting trial by court martial will terminate on the date 
of the expiration of his term of enlistment; will accrue until his sen- 
tence is ordered executed ; or, in the event of acquittal, will accrue until 
he is discharged. 

The 16th Article of War (10 U. S. C., Supp. ITI, 1487) provides in 
part as follows: 

* * * nor shall any defendant awaiting trial be made subject to punish- 
ment or penalties other than confinement prior to sentence on charges against 
him. 

Subparagraph 19a, Manual for Courts-Martial, U. S. Army, 1949, 
provides in part, as follows: 

* * * nor shall any accused who is confined while awaiting trial be made 
subject to punishments or penalties other than confinement for any offense with 
which he stands charged prior to execution of an approved sentence on charges 
against him (A. W. 16). * * * and chey will not forfeit pay or allowances 
during the period of confinement except pursuant to sentences ordered executed. 
See AR 600-375. 

In connection with the question presented there is quoted in your 
letter an opinion of the Judge Advocate General of the Army as 
follows: 
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Prior to 1 February 1949 an enlisted person who was held beyond the term of 
his enlistment while awaiting trial and whose trial resulted in an acquittal, was 
regarded as having been retained in the service for the convenience of the Gov- 
ernment (subpar. 6c (2), AR 615-360, 14 May 1947), and accordingly was en- 
titled to pay and allowances for the period in question. If his trial resulted 
in a conviction he was regarded as not having been held beyond the term of his 
enlistment for the convenience of the Government and accordingly was not en- 
titled to pay and allowances for the period in question (11 Comp. Gen. 342). 
However, in view of the provisions of Article of War 16 and subparagraph 19a, 
Manual for Courts-Martial, 1949 (in effect that a prisoner will not forfeit pay 
and allowances during a period of his confinement prior to sentence), it is 
believed that the fact that a prisoner’s trial ended either in conviction or ac- 
quittal would not govern his entitlement to pay and allowances and that in 
either case he should be regarded as having been retained in the service beyond 
the term of his enlistment for the convenience of the Government. Accordingly 
he would be entitled to pay anc allowances for such period. However, it will be 
noted that as the question involves the expenditure of public funds an authorita- 
tive ruling thereon may be made only by the accounting officers of the government. 

Both the said opinion and the provision of the Army regulations 
cited therein are indicative that prior to February 1, 1949, it was the 
practice where an Army enlisted person was held beyond the term 
of his enlistment and was in confinement awaiting trial to regard the 
retention in the service as being for the convenience of the Govern- 
ment in case the trial resulted in an acquittal and to regard such 
retention as not for the convenience of the Government in the event 
the trial resulted in a conviction. In that connection see 11 Comp. 
Gen. 342. On the basis of the said practice it appears that an Army 
enlisted person who was acquitted under such circumstances was paid 
his regular pay and allowances for the full period of his confinement 
and for the period, if any, from the date of his release from confine- 
ment to and including the date of his discharge from the service. 
But a person who was convicted under such circumstances was not 
paid any pay or allowances for any period after the date of expiration 
of his term of enlistment on the basis that an enlisted person’s full 
duty status terminates at the expiration of his contract of enlistment 
and his right to pay and allowances ceases at that time unless he is 
held in the service for the convenience of the Government or for the 
purpose of making good time lost. See 15 Op. Atty. Gen. 152. 

This Office is of the opinion that the above indicated principles and 
practices were reasonably sound, notwithstanding a contrary view 
might have been suggested by certain of its decisions, including 17 
Comp. Gen. 103, and there would be no present doubt of the propriety 
of continuing to follow such principles and practices after February 
1, 1949, were it not for the question which you now present. 

The conclusion which the Judge Advocate General reached in the 
above-quoted opinion seems to rest on the proposition that nonpay- 
ment would involve a forfeiture of pay in a case where an enlisted 
person was held in confinement after the expiration of his enlistment 
for the purpose of standing trial and was convicted at the trial. How- 
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ever, it is the view of this Office, as indicated above, that pay and 
allowances simply do not accrue to an enlisted person after the ex- 
piration of his enlistment, unless he is held in the service for the con- 
venience of the Government or for the purpose of making good time 
lost, and that the nonpayment of pay and allowances which do not 
accrue does not constitute a forfeiture of pay within the meaning of 
the above-quoted provisions of subparagraph 19a, Manual for Courts- 
Martial, U. S. Army, 1949, or any punishment or penalty other than 
confinement within the meaning of the provisions of Article of War 
16, supra. Cf. 26 Comp. Gen. 702, 704. Hence, it is concluded that the 
said provisions do not require any change in the rule that the pay and 
allowances of an enlisted person whose term of enlistment expires 
while he is in confinement, awaiting trial by court martial, terminate 
on the date of the expiration of his term of enlistment unless he is 
acquitted, in which event pay and allowances accrue until he is dis- 
charged. Your question is answered accordingly. 


[B-100527] 


Traveling Expenses—Payments to Attorneys in Fact 


Payments made by a disbursing officer for transportation of dependents of an 
Army officer on a voucher signed by an attorney in fact, pursuant to power of 
attorney executed by the officer, will not be credited in the audit of his account 
for such payment, in view of the possibility that the item being paid under such 
power could also be claimed and paid to the principal as part of his pay and 
allowances by an Army disbursing officer in the field and thereby result in dupli- 
cate payments. 


Assistant Comptroller General Yates to the Secretary of the Army, 
May 16, 1951: 


There recently has come to attention Department of the Army staff 
message WCL 34169, dated December 22, 1950, in which all military 
stations were advised, in pertinent part, as follows: 


1. Eff immediately pending revision of Para 96H SR 35-4805-1 vou rec by 
disb offs for reimb of trans of Army dependents which are submitted under 
power of attorney will be fwdd to Washington FOUSA Washington 25, DC attn 
Dependents Tv! Br. No claims of this type will be fwdd to the GAO Claims Div 
as prev dir. 

2. Eff immediately pending further revision of SR 35-4805-1 in pertinent 
Para, vou covering reimb for Army dependents tv] (Standard Form 1012 and 
FD Form 107) will be submitted to disb offs in triplicate and one copy of all 
such vou taken into disb offs account will be fwdd to the Washington FOUSA 
Washington 25 DC attn Dependents Tv] Br. These copies will bear an impres- 
sion of the disb offs brief block stamp and vou nr. Action will be taken to 
insure that payees correct serial nr appears on all vou. 


Thus, it apparently is intended that reimbursement for travel of 
military dependents shall be made generally by disbursing officers in 
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the field, except that any such claims by attorneys in fact will be 
routed to the Washington Finance Office and that payment will be 
effected by that office in all such cases where its records do not show 
that payment theretofore has been made to the principal by another 
disbursing officer. In decision of September 21, 1942, B-28292 (22 
Comp. Gen. 258), it was held that a power of attorney executed by 
an Army officer authorizing an attorney in fact to demand payment 
of moneys from the United States on account of an item which also 
can be claimed by and paid to the principal by an Army disbursing 
officer cannot be recognized for the evident reason that to permit pay- 
ment under such circumstances to attorneys in fact inevitably would 
result in duplicate payments, giving rise to a necessity for obtaining 
refunds with the attendant possibility of loss to the Government in 
many instances. However, payment of the claim immediately in- 
volved in such decision, that of an officer for transportation of his 
dependents filed by the officer’s wife under a power of attorney, was 
authorized upon the condition that in no event could the item be paid 
to the officer at his post of duty, and upon the further condition that 
the Finance Office at Washington, D. C., only was authorized to pay 
such claims. 

Payment of the claim considered in the said decision of September 
21, 1942, notwithstanding the restrictive conditions stipulated there- 
in, was then possible, but in view of the instructions quoted above it 
appears that the payment of such claim is no longer limited to the 
Finance Office here, disbursing officers generally now being author- 
ized to reimburse military personnel for transportation of dependents. 
Hence, the basis for recognizing claims for reimbursement for travel 
performed by dependents of military personnel filed under powers of 
attorney no longer exists. That duplicate payments will result under 
a procedure which permits reimbursement for transportation of de- 
pendents to the principal by disbursing officers in the field and at 
the same time authorizes payment of claims for such reimbursement 
filed under powers of attorney is amply illustrated by the case of Mrs. 
Catherine D. Clarke, now before this Office, in which Mrs. Clarke orig- 
inally requested review of the action of the Claims Division of this Of- 
fice in advising her that a claim for transportation of dependents filed 
by her under a power of attorney executed by her husband, Sergeant 
First Class Berkeley Clarke, could not be recognized, but who since 
has requested that her appeal be disregarded as she now has been in- 
formed by her husband that the amount claimed recently has been 
collected by him at his headquarters in Korea. Further, upon an 
examination of said Department of the Army staff message WCL 
84169 it must be concluded that it will prove ineffective to prevent 
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duplicate payments and that, at best, it will serve only to detect dupli- 
cate payments which have been made. 

In view of the foregoing, I have to advise that credit for payments 
on account of transportation of dependents of military personnel 
made on vouchers signed by attorneys in fact may no longer be al- 
lowed by this Office in the audit of disbursing officers’ accounts. 


[B-103077] 


Working Capital Funds—Availability for Expenditure and 
Reimbursement 


The Working Capital Fund established by the act ot June 29, 1950, authorizing 
expenditures on a reimbursable basis for the construction and alteration of 
buildings directly related to the activities of the National Bureau of Standards, 
is available for financing the costs of building construction and alterations only 
when the appropriation sought to be charged with the amount of reimburse- 
ment is specifically or impliedly available for defraying such costs. 


Comptroller General Warren to the Secretary of Commerce May 


16, 1951: 


Reference is made to your letter dated April 23, 1951, requesting de- 
cision (1) as to whether the act of June 29, 1950, Public Law 583, es- 
tablishing a Working Capital Fund for financing the activities of 
the National Bureau of Standards on a reimbursable basis, authorizes 
the construction and alteration of buildings directly related to the 
work for which reimbursement is made when the work is performed 
under an advance of funds from an appropriation which does not 
contain specific authority for building construction and alterations, 
and (2) as to whether the answer to question (1) would be affected 
when the expenditures for such purposes are made on a direct reim- 
bursable basis rather than from an advance of funds. 

Your letter states that the Working Capital Fund was authorized 
by the Congress after considerable study and investigation by the 
Department of Commerce, the Bureau of the Budget, and this Office 
with the view to developing and installing a project cost accounting 
system for the National Bureau of Standards, and that the language 
of the act provides new authority for reserves for depreciation of 
equipment and accrued leave as well as for building construction and 
alterations. It is urged, in effect, that the legislative history of the 
provision discloses that the additional] authority was intended to over- 
come the existing requirement that such items must be specifically 
authorized in the appropriation from which reimbursement is made, 
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otherwise the authorizing language would have been unnecessary and 
would not have been included in the act. 

The act in question, 64 Stat. 279, reads as follows: 

For the establishment of a working capital fund, to be available without fiscal 
year limitation, for expenses necessary for the maintenance and operation of 
the National Bureau of Standards, including the furnishing of facilities and 
services to other Government agencies, not to exceed $3,000,000. Said fund shall 
be established as a special deposit account and shall be reimbursed from 
applicable appropriations of said Bureau for the work of said Bureau, and from 
funds of other Government agencies for facilities and services furnished to such 
agencies pursuant to law. Reimbursements so made shall include handling 
and related charges; reserves for depreciation of equipment and accrued leave; 
and building construction and alterations directly related to the work for which 
reimbursement is made. 

By its terms and in the light of the legislative history thereof, this 
provision was designed generally to simplify and improve accounting 
operations of the Nationa] Bureau of Standards and specifically to 
enable the installation and operation of a project cost accounting 
system under which there would be charged to projects not only the 
direct items of cost but, in addition, the indirect charges specifically 
named in the last sentence of the provision. The act authorizes the 
initial financing under the Working Capital Fund of all activities 
of the Bureau including work performed for other Government 
agencies and requires reimbursement of such Fund from applicable 
appropriations of the Bureau or from funds of other Government 
agencies for facilities or services furnished such agencies. 

Your letter places great emphasis on the so-called new authority 
providing for reserves for depreciation of equipment and accrued 
leave and points out that such authority is not contained in the parent 
appropriations from which reimbursements to the Working Capital 
Fund are made. Proceeding further, it is contended that the so-called 
new authority to have the Fund reimbursed for building construction 
and alterations directly related to the work for which reimbursement 
is made authorizes the charging of appropriations not containing the 
authority required by 41 U. S. C. 12. Such section 12 provides that 
no contract shall be entered into for the erection of a public building 
or any public improvement which shall bind the Government to pay 
a larger sum of money than the amount in the Treasury appropriated 
for that specific purpose. 

With respect to reserves for depreciation of equipment this Office 
held in decision of July 29, 1942, 22 Comp. Gen. 74—quoting from the 
syllabus— 

There may be included in the “actual cost” to be paid by one Government 
agency to another for services rendered under authority of section 601 of the 
act of June 30, 1932, an amount representing indirect, or “overhead,” expenses, 


commonly recognized as elements of cost, such as depreciation, maintenance, 
genera! office expenses. etc * * 
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As to reserves for accrued leave, the question of whether the value 
of credit for leave with pay as it accrues is for inclusion as an item 
of cost was considered in decision of January 14, 1938, 17 Comp. Gen. 
571, and it was held— 

As leave with pay is now a matter of right by statute (acts of March 14, 1936, 
49 Stat. 1161 and 1162), it is proper to extend the rule stated in decision of 
December 11, 1934, supra, to authorize the value of such leave credit as it accrues 
to be included as an item of cost when adjusting the cost between Federal agencies 
for services rendered by the personnel of one agency for another agency requir- 
ing the reimbursement of appropriations, pursuant to the procedure authorized 
by section 601 of the act of June 30, 1932, supra. 

Thus, it is apparent that reimbursement for depreciation of equip- 
ment and accrued leave is not a novel proposition. Likewise, reim- 
bursement of construction costs from appropriations containing con- 
struction authority is not new. Having in mind that the Congress in 
enacting the legislation under consideration was concerned primarily 
with simplifying and improving accounting operations of the Bureau, 
it reasonably may not be concluded that it was intended to nullify 
the provisions of section 12, Title 41, United States Code, supra, when 
work for another agency was performed by the Bureau. The legisla- 
tive history of the statute under consideration indicates that, under 
prior accounting practices, the Bureau did not set up reserves for 
depreciation of equipment and accrued leave as such. Nevertheless, as 
hereinbefore indicated, such items were proper for inclusion in arriv- 
ing at the actual cost of a project. Hence, it is more reasonable to 
assume that, in establishing the new accounting device—Working 
Capital Fund—the Congress, in order to assure that the Fund would 
be properly reimbursed, included such items in the legislation in an 
abundance of caution. 

It would appear pertinent to note at this point that, in providing 
authority for certain functions and activities of the Department of 
Commerce, the Congress, in Public Law 618, approved July 21, 1950, 
64 Stat. 371, authorized construction of minor buildings and other 
facilities of the Bureau but with the proviso: 

That no improvement shall be made nor shall any building be constructed 
under this authority at a cost in excess of $25,000, unless specific provision is 
made therefor in the appropriation concerned. 

With such a recent expression of the Congress limiting costs of 
buildings constructed from funds appropriated to the Bureau, it 
seems inconceivable that the Congress intended by Public Law 583 
te permit appropriations of other agencies, not otherwise available 
for the construction of buildings, to be charged therewith, without 
regard to limitation of cost, merely by virtue of the fact that other 
work was being performed by the Bureau chargeable to the appropri- 
ations of the agencies. 
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Accordingly, in view of the foregoing, it must be concluded that 
the Working Capital Fund may be reimbursed the costs of building 
construction and alterations only when the appropriation sought to 
be charged is specifically or impliedly available for defraying such 
costs. See 10 Comp. Gen. 140. 

In connection with the broad general question raised in your letter, 
reference is made to a proposed addition to Building No. 84, which 
has been administratively determined to be necessary to carry on a 
research program, the ultimate cost of which is to be borne by the 
appropriations “Ordinance Service and Supplies, Army, 1951” and 
“Research and Development, Air Force,” neither of which carries 
specific authority for the construction of buildings or additions to 
existing buildings. No showing has been made that said appropria- 
tions would be impliedly available to the service concerned if the 
research program were conducted by such service. Hence, it cannot 
be determined that the appropriations are available for reimburse- 
ment to the working Capital Fund. 

The conclusions hereinbefore reached would not be affected by the 
accounting status of the funds at the time of reimbursement action. 

Your questions are answered accordingly. 


| [B-101904] 


Compensation—Holidays Falling Within Regular Tour of 
Duty 


An employee wiose regular weekly 40-hour tour of duty included 16 hours 
on Saturday, November 11, 1950, a legal holiday, and who was required to be 
on duty during the first 8-hour shift, is entitled to compensation at twice the 
regular rate for the duty performed, under the provisions of section 11 of the 
Federal Employees’ Pay Act of 1946, and, assuming that he was administra- 
tively excused from working the second shift on the holiday without loss of pay, 
he is also entitled to compensation for eight hours at his regular rate, without 


charge to annual leave. 


Comptroller General Warren to A. H. Empie, Department of the 
Interior, May 17, 1951: 


Reference is made to your letter of February 20, 1951, your ref- 
erence 360, forwarded here by letter of March 6, 1951, reference 370, 
from the Director of Programs and Finance, Bureau of Reclama- 
tion, enclosing a pay roll voucher for $10.88, in favor of John W. 
Carthel, representing holiday pay for November 11, 1950, and re- 
questing a decision as to whether under the facts and circumstances 


hereinafter set forth the voucher properly may be certified for pay- 
ment. 
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Exhibits A and B transmitted with your letter show that Mr. 
Carthel’s tour of duty of 40 hours a week included 16 hours on Satur- 
day, November 11, 1950, a holiday, embracing the hours 12:01 to 
8:00 a. m., and 4:00 p. m. until midnight. Mr. Carthel was admin- 
istratively excused from duty from the second shift and the question 
arises whether he was entitled to holiday pay for the 8 hours of 
duty performed and regular pay for the shift from which he was 
excused from duty. As stated in your letter, annual leave of absence 
with pay may not be granted on a day declared by statute or Execu- 
tive order issued pursuant thereto to be a legal holiday. However, 
it generally is within administrative discretion to excuse an employee 
from duty without loss of pay on a holiday on which he otherwise 
would have worked. 

Accordingly, under section 11 of the Federal Employees’ Pay 
Act of 1946, 60 Stat. 216, 218, the employee is entitled to compen- 
sation at twice the regular rate for the 8 hours of duty performed 
by him on November 11, 1950, and, assuming that he was adminis- 
tratively excused from duty on the holiday without loss of pay, he 
also is entitled to compensation for 8 hours at his regular rate, with- 
out charge to annual leave. 

Your questions are answered accordingly, and the voucher which 
was transmitted with your letter is returned herewith and properly 
may be certified for payment if the facts are as assumed above, and 
if it is correct in other respects. 


[B-103172] 


Traveling Expenses—Contract Employees—Minimum Serv- 
ice Requirements 


An employee, serving under an employment agreement requiring three years’ 
service in Alaska in order to entitle him to return transportation, unless sep- 
arated for reasons beyond his control, who was furnished transportation to 
Oklahoma to attend a training school prior to undertaking his Alaska assign- 
ment and who elected to resign rather than be involuntarily separated after 
failing his training course, may be regarded as having been separated for 
reasons beyond his control so as to be entitled to payment of traveling expenses 
to the point of hire. 


Comptroller General Warren to W. K. Chambard, Department of 
Commerce, May 17, 1951: 


Reference is made to your letter of April 10, 1951, forwarded by 
letter of April 30, 1951, from the Chief, Accounting Division, request- 
ing decision whether you may certify for payment the voucher there- 
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with transmitted in favor of David P. Cordell for $4.50, representing 
payment for one-half day’s per diem covering return travel from 
Oklahoma City to New York City upon his resignation from the Civil 
Aeronautics Administration on September 14, 1950. The voucher 
appears to have been originally prepared to cover additional items — 
but apparently all but the $4.50 item were eliminated administra- 

tively and no question concerning the eliminated items is presented. 

It appears from your submission that on June 26, 1950, the claimant 
signed an employment agreement to serve three years in Alaska pur- 
suant to which he was furnished transportation from New York City 
to Oklahoma City to attend a training school; that in such training 
he failed in two out of three technical subjects and had he not re- 
signed he would have been separated for reasons beyond his control. 
The employment agreement, requiring three years’ service in Alaska 
in order to entitle the employee to return transportation at Govern- 
ment expense, contained the condition “unless you are separated 
sooner for reasons beyond your control.” 

In view of the administrative report that this employee elected to 
resign rather than be involuntarily separated it may be concluded that 
he was separated for reasons beyond his control and entitled to be 
returned to the point of hire at Government expense. The voucher is | 
returned herewith and may be certified for payment in the amount of 
$4.50, in the absence of other objection. 


[B-51749} 


Pay—Retired—Longevity Credits—Inactive Time on Re- 
tired List 


A Regular Army Officer who was retired for physical disability prior to June 1, 
1942, and who, because of additional physica! disability incurred after that date 
while serving on active duty in a higher temporary grade, was promoted on 
the retired list pursuant to section 4 of the act of June 29, 1943, with retired 
pay computed as otherwise provided by law for officers of such higher grade, is 
not entitled to include inactive time on the retired list prior to June 1, 1942, in 
the —ae of his retired pay under section 15 of the Pay’ Readjustment 
Act of 1942. 


Assistant Comptroller General Yates to Col. C. K. McAlister, De- 
partment of the Army, May 18, 1951: 


There has been received by endorsement dated January 18, 1951, of 
the Chief of Finance, U. S. Army, your letter of December 29, 1950, 
requesting decision as to whether you are authorized to make payment 


on a voucher submitted therewith in favor of Major John B. Holm- 
berg, U. S. Army, retired, in the amount of $8,330.84, covering adjust- 
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ment in retired pay at the rate of $110.94 per month for the period 
March 10, 1945, through June 30, 1946, and at the rate of $122.02 per 
month for the period July 1, 1946, through December 31, 1950. 

It appears that Major Holmberg was retired as a captain on October 
30, 1922, by reason of physical disability incurred in line of duty, 
pursuant to the provisions of sections 1251 and 1274, Revised Statutes, 
with retired pay of 75 per centum of the pay of the rank upon which 
retired. He was recalled to active duty September 11, 1942; appointed 
a major in the Army of the United States October 27, 1943; promoted 
to the grade of major on the retired list February 12, 1945; and was 
relieved from active duty March 9, 1945. Apparently, it has been 
determined that the officer incurred additional physical disability of 
not less than 30 per centum permanent while serving under the tem- 
porary appointment as major and, consequently, he is entitled to the 
benefits of the provisions of section 4 of the act of June 29, 1943, 57 
Stat. 249, as amended, 10 U. S. C. 985c, which provides that any 
officer on the retired list of the Regular Army who was placed thereon 
by reason of physical disability shall, if he incurs additional. physical 
disability while serving under a temporary appointment in a higher 
grade, “be promoted on the retired list to such higher grade and re- 
ceive retired pay computed as otherwise provided by law for officers 
of such higher grade.” 

At the time of retirement in 1922, the officer had completed 5 years 
and 21 days’ service; he was on the retired list, inactive, for 19 years, 
10 months, and 10 days. Following his retirement in 1922, he served 
on active duty for two years, 5 months, and 29 days. He has been 
paid retired pay as a major with over 6 years’ service—credit being 
given for service prior to retirement and active service subsequent to 
retirement. He claims retired pay of a major with over 27 years’ 
service, including credit for inactive time on the retired list, on the 
basis of the decision of the Court of Claims in the case of Donald F. 
Carroll v. United States, C. Cls. No. 47690, decided December 6, 1948. 
Also, see George H. Shea v. United States, C. Cls. No. 49370, decided 
March 6, 1951. Inasmuch as the decision of the Court of Claims in 
the Carroll case appears to be contrary to decision of this Office dated 
November 15, 1946, B-51749, 26 Comp. Gen. 323, you request decision 
as to whether the court’s opinion will be followed in this and similar 
cases. 

In the said decision of November 15, 1946, it was concluded, inter 
alia, that nothing in section 4 of the act of June 29, 1943, could be 
considered as authorizing Majors Holmberg and Carroll to include 
inactive time on the retired list in the computation of their retired 
pay. In its opinion, in the Carroll case the court apparently did not 
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disagree with the conclusion of this Office in that respect since it 
stated that: 

* * * ‘This plaintiff has been paid on the basis of the time he served on 
active duty. Except for the fact that he comes within the provisions of the last 
paragraph of section 15 [of the Pay Readjustment Act of 1942] he would have 
been paid all that he is entitled to receive. 

The said last paragraph (which is the fourth paragraph) of section 
15 of the Pay Readjustment Act of 1942, 56 Stat. 368, effective June 1, 
1942, provides as follows: 

The retired pay of any officer of any of the services mentioned in the title of 
this Act who served in any capacity as a member of the military or naval forces 
of the United States prior to November 12, 1918, hereafter retired under any 
provision of law, shall, unless such officer is entitled to retired pay of a higher 
grade, be 75 per centum of his active duty pay at the time of his retirement. 
[Italics supplied. ] 

It will be noted that such provision is not applicable to all officers 
who had service prior to November 12, 1918, but only to such officers 
“hereafter retired” under any provision of law. The court must have 
concluded, therefore, that Carroll was entitled to recover on the basis 
that he was “retired” after June 1, 1942, within the meaning of the 
said fourth paragraph, although the record plainly showed that he 
had actually been retired on April 1, 1926, and that after June 1, 1942, 
following a period of active duty as a retired officer, he had received 
only an “advancement” on the retired list to the grade of major. 

The word “hereafter” is defined in Webster’s New International 
Dictionary, 2nd Edition, as meaning “After this in time or order; 
in some future time or state” and “in a statute is construed to refer to 
the time of its taking effect.” Also, see Volume 19, Words and Phrases, 
Perm. Ed. “Hereafter.” Hence, it is the view of this Office that Major 
Holmberg’s case clearly does not fall within the literal meaning of the 
said fourth paragraph and, furthermore, it is the considered opinion 
of this Office that such paragraph was not intended to apply to any 
officer, such as Major Holmberg, who had been placed on the retired 
list of the Regular Army long prior to June 1, 1942, the effective date 
of the Pay Readjustment Act of 1942. The legislative history of the 
said paragraph strongly supports such opinion. Such legislative his- 
tory clearly shows that the primary purpose of the said fourth para- 
graph was to extend to officers of the Navy certain benefits which 
theretofore had been granted officers on the “active list”—as distin- 
guished from the retired list—of the Regular Army under section 3 
of the act of June 13, 1940, 54 Stat. 380. Under the said act of June 13, 
1940, and prior to the enactment of the said section 15, any officer on 
the active list of the Regular Army who had completed not less than 
15 nor more than 29 years’ service could be retired, upon his own 
application, in the discretion of the Secretary of War, with retired 
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pay equal to 21% per centum of “his active-duty annual pay at the time 
of his retirement,” multiplied by the number of years’ service not in 
excess of 29, but such an officer who had served in any capacity as a 
member of the military or naval service prior to November 12, 1918, 
was permitted to be retired upon his own application with “75 per 
centum of his active-duty annual pay at the time of his retirement,” 
except that officers with less than 20 years’ service could be so retired 
only when the application for retirement had been approved by the 
Secretary of War. See, also, section 2 of the act of July 29, 1941, 
55 Stat. 606. However, while under section 12 (e) of the act of June 
23, 1938, 52 Stat. 950, officers of the line of the Navy who had completed 
20 years’ service could be retired upon their own application in the 
discretion of the President, their retired pay was limited to 214 per 
centum of their active-duty pay at the time of retirement multiplied by 
the number of years’ service, even though they had served prior to 
November 12, 1918. Thus, the retired pay of an officer of the Regular 
Army, under the 1940 act, who had served prior to November 12, 1918, 
was greater than that authorized under the 1938 act for officers of the 
line of the Navy with comparable service, and it was this disparity in 
the retired pay of such officers of the Army and Navy which prompted 
Mr. Maas, ranking Minority Member of the House Committee on 
Naval Affairs, to offer as an amendment to S. 2025, 77th Congress, the 
provision which now appears as the said fourth paragraph of section 
15 of the Pay Readjustment Act of 1942. The said amendment was 
proposed by Mr. Mass May 12, 1942, while the bill, S. 2025, which 
became the Pay Readjustment Act of 1942, was under consideration by 
the House of Representatives sitting as the Committee of the Whole 
House. 88 Cong. Rec. 4126. At that time the following statements 
were made respecting the amendment, its scope, and purpose: 

Mr. Maas. Mr. Chairman, I offer an amendment, which I send to the Clerk’s 
othe Clerk read as follows: 

“Amendment offered by Mr. Maas: On page 55, after line 22, add a new para- 
graph as follows: 

“The retired pay of any officer of the Navy, Marine Corps, or Coast Guard 
who served in any capacity as a member of the military or naval forces of the 
United States prior to November 12, 1918, hereafter retired under any provision 


of law shall, unless such officer is entitled to retired pay of a higher grade, be 
75 percent of his active-duty pay at the time of his retirement.” 


* 2 e s * * o 


I am now offering an amendment which will not affect the retired pay of 
anybody now on the retired list, but will simply bring the Navy into conformity 
with the existing law covering the Army. 

It has been repeatedly stated that the Army and Navy should be treated alike. 
The pay bill is supposed to be one pay bill for all alike. All services come under 
one system of pay, but unfortunately a specific provision was passed for World 
War officers in the Army and did not include the Navy or Marine Corps. 

Mr. Harness. Will the gentleman yield? 

Mr. Maas. I yield to the gentleman from Indiana. 
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Mr. Harness. Did I understand the gentleman to say that this will not affect 
any retired naval officers? 

Mr. Maas. On the retired list at present. 

Mr. Harness. All the retired naval officers on the retired list now draw 75 
percent. 

Mr. Maas. Oh, no; the gentleman is mistaken. We have a great many World 
War officers and other officers who are drawing only 2% percent multiplied by 
the number of years served. 

Mr. Harness. The gentleman’s amendment would increase them to 75 per- 
cent? 

Mr. Maas. The amendment would not affect them at all. All my amendment 
does is to enact for the Navy the existing law for the Army, which is that 
any World War officer in the Navy who may hereafter be retired shall be re- 
tired on 75 percent of his pay, which is existing law for the Army. 

Mr. Vinson of Georgia. Will the gentleman yield? 

Mr. Maas. I yield to the gentleman from Georgia. 

Mr. VrNson of Georgia. The effect of the gentleman’s amendment would be 
to carry out for the Navy what was provided in the act of June 13, 1940, for the 
Army? 

Mr. Maas. Yes; and it should have been done for the Navy at that time, but 
unfortunately it was not. I think it is the sense of the House and the Congress 
that the time laws on pay shall apply to both the Army and the Navy, as well 
as to the Coast Guard and Marine Corps. All I am asking is that existing law 
for the Army be extended to the Navy and Marine Corps. 

Mr. Harness. The effect of the gentleman’s amendment would be to increase 
the pay of the retired naval officers who are now drawing less than 75 percent 
of their pay? 

Mr. Maas. No; it will not affect any retired officer now on the retired list. 
The amendment says, “hereafter.” 

Mr. May. Will the gentleman yield? 

Mr. Maas. I yield to the gentleman from Kentucky. 

Mr. May. It will affect those who are hereafter retired and put them on an 
increased basis over what they are now getting? 

Mr. Maas. It will put them on exactly the same basis as the Army, and the 
gentleman sponsored that bill. It will accord to naval officers who have served 
in the World War and who are retired hereafter the same benefits they would 
get if they were Army officers and were retired hereafter. 

Mr. May. Does the gentleman know how much the increase will be? Let us 
take a particular rank, for instance, a commander in the Navy. How much 
increase would there be for him if he is retired on the basis of 75 percent? 

Mr. Maas. A commander who is forced to retire on account of failure to be 
selected would have had at least 27 years’ service. He would get 27 times 2% 
percent. If he is retired under this provision, he will get 30 times 24% percent. 
It is not a large increase, a few dollars a month, but it would put him on a 
parity with a lieutenant colonel in the Army who is retired under similar cir- 
cumstances. 

. * . * = s . 


The CHarrMAN. The question is on the amendment offered by the gentleman 
from Minnesota. 

The question was taken; and on a division (demanded by Mr. Maas) there 
were—ayes 88, noes 55. 

So the amendment was agreed to. [Italics supplied.] 

In view of the express provision in the fourth paragraph of the 
said section 15, granting the benefits thereof to officers “hereafter” 
retired, and the legislative history thereof as set out above, it appears 
obvious that the Congress had no intention of extending the benefits 
of the said fourth paragraph to officers who were placed on the retired 
list prior to June 1, 1942, or to such officers who perchance might be 
recalled to active duty after June 1, 1942, and, upon completion of 
such active duty, revert to an inactive status on the retired list. Al- 
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though a retired officer may be recalled to active duty he is still on 
the retired list (Fulmer v. United States, 32 C. Cls. 112, 119; Byrd v. 
United States, 103 C. Cls. 285; Rudd v. United States, 71 C. Cls. 432), 
and when his assignment to active duty is terminated, he is not again 
“retired” (having retired when his name originally was placed on 
the retired list) but merely reverts to an inactive status on the retired 
list, notwithstanding that he may be promoted or advanced to a 
higher grade or rank on such retired list. There is nothing what- 
ever to suggest that the Congress intended anything different by the 
plain langauge of the statutory provisions here involved. Major 
Holmberg plainly was not retired after June 1, 1942, and, hence, he 
plainly does not come within the provisions of the fourth paragraph 
of section 15 of the Pay Readjustment Act of 1942 and plainly is not 
entitled thereunder to count inactive time on the retired list to in- 
crease his retired pay. Cf. section 203 (a) of Public Law 810, ap- 
proved June 29, 1948, 62 Stat. 1085, providing that each commissioned 
officer of the Regular Army, etc., heretofore or hereafter retired or 
granted retirement pay under any provision of law shall be advanced 
on the applicable officers’ retired list to the highest temporary grade 
in which he served satisfactorily for not less than 6 months during 
the period September 9, 1940, to June 30, 1946, and shall receive re- 
tired pay at the rate prescribed by law “computed on the basis of 
the base and longevity pay which he would receive if serving on active 
duty in such higher grade,” with the express provision that “retired 
pay of such highest grade shall be without credit for service on the 
retired list.” 

For such reasons, and in the absence of express statutory authority 
granting otherwise qualified officers retired prior to June 1, 1942, the 
benefits of the fourth paragraph of section 15, or further judicial 
proceedings clarifying the matter, this Office would not be warranted 
in authorizing payment of appropriated funds in this or similar cases 
based upon the decision of the Court of Claims in the Carroll and 
Shea cases. Accordingly, the question submitted is answered in the 
negative and the voucher stated in favor of Major Holmberg will be 
retained in this Office. 


[B-101391} 


Pay—Aviation Duty—After Incapacitating Aviation Ac- 
cident 


A Naval Reserve officer who, while engaged in training duty under flight orders 
of limited duration, became incapacitated by reason of an aviation accident is 
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not entitled to flight pay for three months from such accident, under section 
10 of Executive Order 10152 of August 17, 1950, which permits the continuance 
of flying pay if otherwise eligible for active-duty pay and allowances under the 
provisions of the act of June 20, 1949, there being no indication that aviation 
pay beyond the termination date of his orders was contemplated or that he would 
have been continued in a flying status beyond such termination date. 

Assistant Comptroller General Yates to the Secretary of Defense, 


May 18, 1951: 


There has been considered your letter of February 8, 1951, with 
enclosures, requesting decision as to whether Lieutenant (jg) John 
M. Webb, United States Naval Reserve, is entitled to aviation pay 
for the months of October, November, and December, 1950. 

In the event that it is held that Lieutenant Webb is entitled to 
such pay, decision also is requested as to whether an officer, injured 
in an aviation accident while in a drill pay status, would be entitled 
to credit of flight pay for three months from the date of such acci- 
dent in accordance with the provisions of section 10 of Executive 
Order 10152 of August 17, 1950, if otherwise eligible for active duty 
pay and allowances under the provisions of the act of June 20, 1949. 

It is stated that Lieutenant Webb was injured in an aircraft ac- 
cident on September 21, 1950, while on training duty, and that there 
is in effect for him a “Disability” pay record as authorized by the 
act of June 20, 1949, Public Law 108, 81st Congress, and Joint Letter 
49-949, Navy Department Bulletin, July-December 1949, promul- 
gated pursuant thereto. The file contains a certified true copy of a 
certificate executed by Captain J. R. McIntosh, MC, USNR, to the 
effect that Lieutenant Webb was incapacitated by injury received in 
line of duty, not due to his own misconduct, in an aircraft accident 
on September 21, 1950. 

The period for which Lieutenant Webb was ordered to training 
duty is not stated; no direct information is given as to whether he 
was under flight orders when injured and there is no showing as to 
the aggregate duration of all flights performed by him during the 
period of training duty up to the time of such injury. All such facts 
are material in determining his rights to pay and allowances in- 
cident to such training duty. However, in the absence of such in- 
formation it will be assumed, in this case, that the officer was ordered 
to training duty for 15 days, that he was in receipt of competent 
orders requiring him to participate frequently and regularly in 
aerial flights in connection with such duty, and that he had met 
flight requirements for 15 days when injured. 

Section 4 of the Naval Aviation Personnel Act of 1940, as amended 
by section 1 of the act of June 20, 1949, Public Law 108, 63 Stat. 
201, provides, in pertinent part, that: 
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All officers, nurses, warrant officers, and enlisted men of the United States 
Naval Reserve or United States Marine Corps Reserve who— 
. = - * * * * 


(2) If called or ordered by the Federal Government to active naval or 
military service or to perform active duty for training or inactive-duty train- 
ing for any period of time, suffer disability or death in line of duty from injury 
while so employed ; 


shall be deemed to have been in the active naval service during such period, 
and they * * * shall be in all respects entitled to receive the same 
* * * pay and allowances as are now or may hereafter be provided by 
law or regulation for officers, warrant officers, nurses and enlisted men of 
corresponding grades and length of service of the Regular Navy or Marine 
Corps * * *. 

In 29 Comp. Gen. 509, cited in your letter, it was held that under 
the above provisions of law an officer of the Marine Corps Reserve— 
injured in an airplane accident while serving under orders directing 
active duty for training for 15 days—was entitled to active-duty pay 
and allowances beyond the termination date of said orders while hos- 
pitalized and while awaiting action on his retirement proceedings. 
The question of the propriety of payment of aviation pay to the 
officer for any period was not presented or considered. 

Section 204 of the Career Compensation Act of 1949, Public Law 
851, 8ist Congress, 63 Stat. 810, provides, subject to such regulations 
as may be prescribed by the President, various rates of incentive pay 
for the performance of hazardous duty required by competent orders, 
including duty involving frequent and regular participation in aerial 
flights. 

Section 10 of Executive Order 10152, August 17, 1950, issued pur- 
suant to the above section 204, is as follows: 

Any member who is required by competent orders to perform hazardous duty 
and who becomes injured or otherwise incapacitated as a result of the perform- 
ance of such duty, by aviation accident or otherwise, shall be deemed to have 
fulfilled all of the requirements for the performance of hazardous duty during 


such incapacity for a period not to exceed three months following the date as 
of which such incapacity is determined by the appropriate medical authority. 


The above section provides, inter alia, that an individual under 
flight orders, incapacitated for flying as the result of an aviation 
accident, “shall be deemed to have fulfilled all of the requirements 
for the performance of hazardous duty during such incapacity for 
a period not to exceed three months,” etc. Section 4 of the same 
Executive order prescribes minimum flight requirements which must 
be met to entitle an individual to aviation pay. Apparently, section 10 
is intended to provide that an individual incapacitated by an aviation 
accident shall be deemed to have met the flight requirements prescribed 
in section 4 during such incapacity for a period not to exceed three 
months, etc. In that respect the said section does not seem to be 
materially different from paragraph 10 of Executive Order 9195, 
dated July 7, 1942, issued to carry out the provisions of section 18 of 
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the Pay Readjustment Act of 1942, 56 Stat. 368, the law in effect prior 
to the Career Compensation Act of 1949. That paragraph of Execu- 
tive Order 9195 prescribed flight requirements, and provided, in part, 
that an individual under flight orders, incapacitated for flying by 
reason of an aviation accident, should not be required to perform such 
flights during his incapacity for a period not to exceed three months 
following the date of said accident. Under those provisions it was 
held that an enlisted man of the Army, incapacitated for flying by 
an aviation accident sustained while under flight orders of limited 
duration, was not entitled to aviation pay beyond the termination 
date of such orders, in the absence of evidence to show that but for 
the accident he would have been continued in a flying status beyond 
such termination date. 23 Comp. Gen. 267. Differently phrased, it 
was held that the provisions in Executive Order 9195 authorizing 
aviation pay for a limited period beyond the date of an aviation acci- 
dent were not intended to grant a mere bonus or compensation for 
injury, but were intended to insure that, for such period, an individual 
would not be deprived of the aviation pay which he normally would 
have received had the accident not occurred. A like conclusion is 
required under the provisions of section 10 of Exectitive Order 10152. 
Hence, it must follow that Lieutenant Webb is entitled to aviation 
pay for the ordered period of his training duty only, there being no 
indication that flying duty beyond that period was contemplated. 

In view of the above conclusion, an answer to your second question 
is not required. 


[A-73326, B-48123] 


Interest—Computation—Rural Electrification Administra- 
tion Loans 


Interest on loans by the Rural Electrification Administration may be computed 
consistently on the actual-day basis throughout the life of such loans, utilizing 
the focal method of computation under which there is applied a daily interest 
rate arrived at by dividing the annual interest rate by the actual number of 
days inthe year. 15 Comp. Gen. 992, modified. 


Comptroller General Warren to the Secretary of Agriculture, May 
21, 1951: 


Reference is made to letter dated March 21, 1951, of the Assistant 
Secretary of Agriculture, requesting modification of decision of this 
Office dated May 12, 1936, A-73326 (15 Comp. Gen. 992) —stating +he 
rules for application in the computation of interest on loans by the 
Rural Electrification Administration—to permit the consistent use 
of the actual-day basis for calculating interest during the entire loan 
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period in lieu of the basis set forth in said decision under which the 
proper quotient of the annual rate applies to monthly, quarterly, or 
semi-annual payments, and the actual-day basis to ‘fractional parts 
thereof and to the actual number of days in an otherwise given period. 

The letter states that, in the development of improvements in the 
accounting procedures of the Rural Electrification Administration 
undertaken jointly by the Department of Agriculture and this Office, 
the use of tabulating machine equipment is being considered due to 
the current volume of loans. Also, it is stated that there has been 
discussed in that connection the adoption of the actual-day basis for 
computing interest accruing on loans after the initial date to which 
it is permitted to accumulate, utilizing the focal method under which 
there is applied a daily interest rate arrived at by dividing the annual 
interest rate by the actual number of days in the year. It is reported 
that comparative tests of the existing and proposed methods of cal- 
culating interest on loans by the Administration do not disclose any 
appreciable variance in the amounts of interest charges. 

It is readily apparent that the use of two bases for calculating in- 
terest is more complex and costly than the employment of one basis. 
Hence, where actual tests disclose a negligible variance in interest 
charges when computed by the two bases, this Office is not required 
to object to the application of whichever basis will result in greater 
economy and efficiency in accounting operations. 

In answer to your specific inquiry, you are advised that interest on 
loans by the Administration may be computed consistently on the 
actual-day basis throughout the life of such loans utilizing the focal 
method of computation. 

The decision of May 12, 1936, 15 Comp. Gen. 992, is modified 
accordingly. 


[B-101717} 


Claims—Conflicting—General Accounting Office Procedure 


Where there are conflicting claims for rent for land leased to the Government 
and the record is such as to render it impossible to determine which party is 
entitled to receive the rent from the premises, payment may not be made to any 
of the parties concerned unless they can agree upon a proper settlement or com- 
pose their differences in some way. 


Comptroller General Warren to H. Nunn, Department of Com- 
merce, May 21, 1951: 

Reference is made to your letter of February 23, 1951, transmitted 
here by the Chief, Accounting Division, Civil Aeronautics Adminis- 
tration, submitting a voucher and related paper stated in favor of 
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H. S. Norman in the amount of $75 covering payment of rent for the 
calendar year ending June 30, 1951, for the radio range site at Arcata, 
California, leased to the Government under lease C6ca-3892 (formerly 
NOy(R)-35201), dated January 8, 1944, and requesting a decision as 
to whether you properly may certify the voucher for payment. 

The matter presented concerns conflicting claims for rent for the 
period covered by the voucher as well as prior periods, it appearing 
that no rent has been paid for the leased premises since June 30, 1947. 
Under the lease Julius F. Fisher let the premises described therein to 
the Government for the term beginning January 8, 1944, and ending 
June 30, 1944, at a rental of $37.50 for the original term payable in 
arrears and with renewal option in favor of the Government not to 
extend the occupancy beyond June 30, 1954, at an annual rental of 
$75, also payable in arrears. It appears that the Department of the 
Navy transferred the lease to the Civil Aeronautics Administration 
effective July 1, 1950. 

The record shows that by deed May 8, 1945 (recorded July 17, 1945), 
Mr. Fisher conveyed a parcel, of which the leased premises were a part, 
to F. K. Siple and Marjorie Siple, his wife. It appears that on or 
about the same date the Siples executed what is described as a lease 
dated May 4, 1945, hereinafter referred to as the “instrument,” 
wherein they let the premises as described in the Government’s lease to 
Mr. Fisher for a term beginning effective as of the date of the instru- 
ment to June 30, 1954, with the right to sublease to the United States 
for the purpose the premises were then being used by the United States. 
Also, it was provided that Mr. Fisher should retain all benefits received 
by him from the letting and subletting to the United States or the 
option to purchase therein contained ; that the Siples should be subject 
to all the burdens and liabilities in the Government’s lease attaching 
to the lessor and running in favor of the Government; and that in 
the event the Government or any sub-lessor should exercise the option 
to purchase the Siples would then execute such a deed as Mr. Fisher 
should demand, provided that all expenses incidental to the transfer 
of title should be paid by Mr. Fisher. Further, it was provided that 
in the event the Government should abandon the property any time 
prior to June 30, 1954, the instrument would terminate and possession 
would revert to the Siples; that in the event of the Government’s fail- 
ure to exercise the purchase option and in the event of the expiration 
of the Government’s lease through lapse of time the instrument— 
which was never recorded—should terminate and possession should 
revert to the Siples; and that the instrument should be binding on the 
heirs, administrators, executors, and assigns of all parties. 
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By deed dated August 3, 1946 (recorded November 27, 1946), the 
Siples conveyed the parcel involved to H. S. Norman, the payee on 
the voucher submitted. The latter deed recites that it is subject to the 
Government’s unrecorded lease. In addition the record shows that 
up to and including June 30, 1947, Mr. Fisher continued to represent 
himself as owner; that he was so recognized by the Department of 
the Navy and that an attempt to resolve the conflicting claims of Mr. 
Norman and Mr. Fisher by agreement providing that all rentals after 
July 1, 1948, would accrue to Mr. Norman failed of accomplishment 
when Mr. Fisher refused to execute such agreement on the ground 
that all rentals accruing under the lease belonged to him. 

Sections 1107, 1214, and 1215 of the Civil Code of California pro- 
vide as follows: 

§ 1107. Grant, how far conclusive on purchasers. Every grant of an estate 
in real property is conclusive against the grantor, also against everyone subse- 
quently claiming under him, except a purchaser or encumbrancer who in good 


faith and for a valuable consideration acquires a title or lien by an instrument 
that is first duly recorded. 


* . 2 a 4 s * 

§ 1214. Unrecorded conveyance void as to subsequent purchaser or mortgagee. 
Every conveyance of real property, other than a lease for a term not exceeding 
one year, is void as against any subsequent purchaser or mortgagee of the same 
property, or any part thereof, in good faith and for a valuable consideration, 
whose conveyance is first duly recorded, and as against any judgment affecting 
the title, unless such conveyance shall have been duly recorded prior to the 
record of notice of action. 

§ 1215. Conveyance defined. The term “conveyance,” as used in sections 
twelve hundred and thirteen and twelve hundred and fourteen, embraces every 
instrument in writing by which any estate or interest in real property is created, 
aliened, mortgaged, or encumbered, or by which the title to any real property 
may be affected, except wills. 

It has been held that a purchaser of land in California, to take 
precedence over a previously unrecorded conveyance to another, must 
prove that he took title without actual or constructive notice of such 
conveyance and paid valuable consideration for such land. United 
States v. Certain Parcels of Land, etc., 85 F. Supp. 986. Also, it has 
been held that one who purchases real estate is bound to know who 
1s in possession thereof and is chargeable with the occupant’s title; 
and if he had notice, actual or constructive, at any time before the 
payment of money he is not a bona fide purchaser; and that the bur- 
den is upon such purchaser to show that he had no such notice. 
Beattie v. Crewdson, 57 P. 463 (Cal.), and cases there cited. Also, it 
has been held that where a lessee was in notorious and exclusive pos- 
session of land at the time of its purchase the purchaser was put 
upon inquiry, and not having diligently pursued it the unrecorded 
lease was valid against him. Dreyfus v. Hirt, 23 P. 193 (Cal.). 

The so-called lease from Mr. Siple to Mr. Fisher is an anomalous 


instrument apparently intended either as an assignment of rent in 
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part payment of the purchase price under the deed under which the 
Siples acquired title, or as an estate for years with power of sale. 
Whatever the nature of the instrument, it apparently was executed 
for the purpose of allowing Mr. Fisher to receive the rent under the 
Government's lease together with the purchase price of the property 
in the event the Government should exercise the purchase option 
contained in its lease. 

While Mr. Norman alleges he purchased the entire parcel without 
actual knowledge of the lease between the Siples and Mr. Fisher, the 
conveyance to him under which he now asserts his claim for rent was 
expressly subject to the Government’s unrecorded lease from Mr. 
Fisher who was in exclusive possession of the land at the time of such 
conveyance as sub-lessor under his “lease” from the Siples. While a 
court under such circumstances might hold that the facts of record 
are not sufficient to impute constructive notice to Mr. Norman of Mr. 
Fisher’s lease, there is at least too much doubt in the matter for this 
Office to authorize payment on the voucher on the present record. 17 
Comp. Gen. 217; 19 id. 196. In the circumstances, unless the interested 
parties can agree upon a proper settlement or compose their differ- 
ences in some way, certification of vouchers for rental accruing under 
the lease, including the voucher submitted, is not authorized. 

The voucher and related papers are returned herewith. 


[B-98405] 


Pay—Active Duty—Navy Officer Continuing on Active Duty 
After Effective Date of Retirement 


An order of the Secretary of the Navy placing an officer on the retired list changes 
the status of the officer wherever he may be or whatever duty he may be per- 
forming, without regard to whether or not he has received notice of the retire- 
ment, so that, in the absence of official orders continuing an officer on active 
duty after retirement, he is not entitled to active-duty pay for any period of 
service performed subsequent to the effective date of his retirement. 


Assistant Comptroller General Yates to Charles H. McCroskey, May 
22, 1951: 


Reference is made to your letter of September 14, 1950, requesting 
review of a settlement of this Office dated June 8, 1950, which dis- 
allowed your claim for the difference between active duty pay and 
allowances and retired pay for the period April 1 to 21, 1950, incident 
to your service in the United States Naval Reserve. 

You state that during the period involved you were assigned to the 
staff of the Naval Hospital, San Diego, California, for duty as ordered 
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by the commanding officer pursuant to a circular letter issued in Feb- 
ruary 1950 by the Bureau of Naval Personnel directing the maximum 
utilization in a duty status of personnel awaiting Bureau action after 
appearing before a physical evaluation board; that you were assigned 
tc duty in the general medical clinics; that a copy of your retirement 
orders dated April 13, 1950, was received by the commanding officer 
of the hospital on April 14, 1950, for the purpose of stopping your 
pay; that on learning of the orders you requested to be relieved of 
your duties but were told that you could not be relieved until receipt 
of the original orders; and that you finally were relieved of your 
duties on April 17, 1950. Claim now is presented for the sum of 
$186.44 representing the difference between the active-duty pay and 
allowances of a lieutenant, junior grade, with over six years’ service 
and retired pay of $49.64 received for the period April 1 to 17, 1950. 

It appears from the enclosures submitted with your claim that by 
orders dated March 10, 1950, issued by the commanding officer of the 
United States Naval Hospital at San Diego, you were released from 
hospitalization and directed to report for temporary duty at that 
hospital while awaiting further assignment by the Chief of Naval 
Personnel. Orders dated April 13, 1950, to you from the Chief of 
Naval Personnel read in part as follows: 

2. Having been found not fit for duty by a physical evaluation board, you 
will report immediately to the Commanding Officer of the Naval Hospital in 
connection with procedures incident to your release from active duty. 

3. Upon completion, you will proceed to your home. 

4. It is requested that you furnish the Bureau of Naval Personnel one copy 
of these orders bearing all endorsements. It is also requested that you report 
your mail address and subsequent changes thereof to the Bureau of Naval Per- 
sonnel and to the commandant of the naval district in which you reside. At- 
tention is invited to Articles 1232 and 1233, Navy Regulations, 1948. 

5. Having been placed on the retired list of the U. S. Navy on 1 April 1950, 
you will regard yourself relieved of all active duty as of that date. 

First endorsement by the commanding officer of the Naval Hospital 
at San Diego dated April 21, 1950, on the above-quoted orders indi- 
cates that on that date you were relieved of all active duty incident 
to your retirement. The Bureau of Naval Personnel has reported 
informally that on March 31, 1950, the Secretary of the Navy ap- 
proved the order directing that your name be placed on the retired 
list effective April 1, 1950; that you were retired for disability under 
the provisions of section 402 (a) of the Career Compensation Act of 
1949, 63 Stat. 816, and that your file contains no orders continuing you 
on active duty or recalling you to active duty after retirement. 

Section 402 (a) of the Career Compensation Act of 1949, 63 Stat. 
816, supra, provides as follows: 


Upoa a determination by the Secretary concerned (1) that a member of a 
Regular component of the uniformed services entitled to receive basic pay, or 
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a member of a Reserve component of the uniformed services entitled to receive 
basic pay who has been called or ordered to extended active duty for a period 
in excess of thirty days, is unfit to perform the duties of his office, rank, grade, 
or rating, by reason of physical disability incurred while entitled to receive 
basic pay; (2) that such disability is not due to the intentional misconduct 
or willful neglect of such member and that such disability was not incurred 
during a period of unauthorized absence of such member; (3) that such dis- 
ability is 30 per centum or more in accordance with the standard schedule of 
rating disabilities in current use by the Veterans’ Administration; (4) that such 
disability was the proximate result of the performance of active duty; and (5) 
that accepted medical principles indicate that such disability may be of a per- 
manent nature, the name of such member shall be placed upon the temporary 
disability retired list of his service by the Secretary concerned and such member 
shall be entitled to receive disability retirement pay as prescribed in subsection 
(d) of this section: Provided, That if condition (5) above is met by a finding 
that such disability is of a permanent nature, such member may be retired by 
the Secretary concerned and, upon retirement, shall be entitled to receive dis- 
ability retirement pay as prescribed in subsection (d) of this section: Provided 
further, That if condition (3) above is not met because the disability is deter- 
mined to be less than 30 per centum, the member concerned shall not be eligible 
for any disability retirement provided in this section, but may be separated 
for physical disability from the service concerned and upon separation shall 
be entitled to receive disability severance pay as prescribed in section 403 of 
this title: Provided further, That any disability shown to have been incurred 
in line of duty during a period of active service in time of war or national 
emergency shall be considered to be the proximate result of the performance of 
active duty. 


Under the foregoing provisions, a member of the Regular Navy or 
the United States Naval Reserve may be retired by the Secretary of 
the Navy upon a determination by him that the conditions specified 
have been met. Notice to the member of his retirement is not one of 
the specified conditions. Under provisions similar to those above- 
quoted contained in section 1453 of the Revised Statutes which pro- 
vided for the retirement of an officer of the Navy upon the approval 
by the President of a finding by a retiring board that the officer was 
incapacitated for active service, it has been held that the order of the 
President placing the officer on the retired list changes the status of 
the officer wherever he may be and whatever duty he may be perform- 
ing, and, in the absence of orders issued prior to retirement definitely 
assigning him to active duty after retirement or orders issued sub- 
sequent to retirement for the performance of active duty, the officer’s 
active-duty pay ceases on the date on which he was ordered to be 
placed on the retired list. 17 Comp. Dec. 533, 536; 18 Comp. Dec. 747, 
750; Terry v. United States, 81 C. Cls. 958; Holland v. United States, 
83 C. Cls. 376. 

In view of the foregoing rule, there appears to be no proper basis 
for holding that your retirement did not become effective on April 
1, 1950, and in the absence of a showing that orders were issued by 
proper authority continuing you on active duty after retirement, there 
is no authority to allow you active-duty pay and allowances for the 
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period involved. Accordingly, the disallowance of your claim is sus- 
tained. 


[B-98837] 


Pay—Drill—National Guard—Attendance at Drill of Other 
Than Own Organization 

While, generally, officers of the National Guard belonging to one organization 
who participate in drills with another organization are not entitled to credit for 
pay purposes for drills so attended, the attendance at drills by an officer who is 
detailed to temporary additional duty with an organization other than his own 
may, under existing National Guard regulations providing for the assignment 
of officers to line companies and other organizations, be considered as perform- 
ance of appropriate duties, so as to entitle him to armory drill pay for satis- 
factory performance of such duties. 


Assistant Comptroller General Yates to Col. W. C. Steiger, Depart- 
ment of the Army, May 22, 1951: 

By first endorsement dated October 17, 1950, the Chief of Finance 
referred to this Office your letter of July 3, 1950, transmitting for 
advance decision a supplemental armory drill pay roll of Medical 
Company, 169th Infantry Regiment, Connecticut National Guard, for 
the period from August 1, 1949, to October 31, 1949, covering the 
claim of Walter F. Noonan, Jr., then first lieutenant, for refund of 
$66 checked on the original armory drill pay roll of the said organiza- 
tion for that period (voucher No. 107725 of the November 1949 account 
of Colonel J. C. Kovarik, F. D.). 

It appears from the original armory drill pay roll of Company H, 
169th Infantry, Connecticut National Guard, for the period from No- 
vember 1, 1947, to January 31, 1948 (voucher No. 44070 of the March 
1948 account of Colonel F. J. Stagliano, F. D.), that Walter F. Noonan, 
Jr., then second lieutenant, was paid $66 on the basis that he had 
attended 12 drills—on November 6, 11, 13, 20, and 25; December 4, 11, 
18, and 30, 1947; and January 8, 14, and 22, 1948—with the Medical 
Detachment, 169th Infantry. The certificate of the commanding 
officer of the said Medical Detachment, attached to the cited original 
voucher, shows that during the period from November 6, 1947, through 
January 22, 1948, Lieutenant Noonan attended the drills mentioned 
and “satisfactorily performed appropriate duty.” Exception to such 
payment was taken by the Audit Division of this Office for the stated 
reason that armory drill pay does not accrue to an officer for armory 
drills attended with an organization other than his own organization. 
The said exception resulted in the collection to which reference is 
made above. 
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Therefore, the claim for refund actually is a claim for armory 
drill pay for satisfactory performance of appropriate duty based on 
the drills attended as second lieutenant with the Medical Detach- 
ment, 169th Infantry, during the quarterly period from November 1, 
1947, to January 31, 1948, while the officer was a second lieutenant, 
Company H, 169th Infantry. Any armory drill pay properly ac- 
cruing during that period would be chargeable to the appropriation 
“National Guard, 1948” [2181405]. Hence, the supplemental voucher 
is incorrectly drawn as pertaining to Medical Company, 169th In- 
fantry Regiment, for the period from August 1, 1949, to October 30, 
1949. Such voucher should have been drawn as a supplemental 
armory drill pay roll of Company H, 169th Infantry, for the period 
from November 1, 1947, to January 31, 1948. 

By paragraph 2, Special Order No. 8, dated December 19, 1946, 
Headquarters, 169th Infantry Regiment, Connecticut National Guard, 
Second Lieutenant Walter F. Noonan, Jr., Company H, was, in addi- 
tion to his other duties, detailed to Regimental Headquarters for tem- 
porary duty, effective that date. In 22nd endorsement, dated May 12, 
1950, from the National Guard Bureau to the Adjutant General, 
State of Connecticut—a certified true copy of which is attached to 
the submitted suplemental voucher—it is stated : 

1. It is the view of this Bureau that Second Lieutenant Walter F. Noonan, Jr., 
Company H, 169th Infantry was entitled to pay for appropriate duties per- 
formed with Medical Detachment, 169th Infantry: 

a. By competent orders, Lieutenant Noonan was detailed, in addition to his 
other duties, to Regimental Headquarters for temporary duty. 

b. Acting in the capacity of a staff officer, Lieutenant Noonan performed ap- 


propriate duties with Medical Detachment, 169th Infantry, in accordance witb 
paragraph 21, NGR 45. 


ce. Lieutenant Noonan was subsequently assigned to the Medical Detachment, 
169th Infantry. 


The third paragraph of section 14 of the Pay Readjustment Act of 


1942, 56 Stat. 367, in force during the periods here involved, pro- 
vided : 


Under such regulations as the Secretary of War may prescribe, officers of the 
National Guard, other than general officers, and warrant officers and enlisted 
men of the National Guard, shall receive compensation at the rate of one 
thirtieth of the monthly pay authorized for such persons when in the Federal 
service, for each regular drill, period of appropriate duty, or other equivalent 
period of training, authorized by the Secretary of War, at which they shall have 
been engaged for the entire prescribed period of time * * 


Paragraph 7, NGR 58, dated September 3, 1946, Er in part, 
as follows: 


7. Officers (except general officers) and warrant officers—a. Rate and re- 
quirements.—On and after 1 June 1942, each officer, other than general officers, 
and warrant officer in an armory drill pay status shall receive compensation 
at the rate of one-thirtieth of the monthly base pay of his grade for each regu- 
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lar drill, period of appropriate duty, or other equivalent period of training, au- 
thorized by the Secretary of War, when the following conditions have been met: 


* * * * * * * 


(2) For officers performing appropriate duty, or other equivalent period of 
training.—When the appropriate duty is such as prescribed in NGR 45; when 
satisfactory performance of such duty is evidenced by the authorized certifi- 
cate on the pay roll; when each period of appropriate duty is of not less than 2 
hours duration. 


Paragraph 21, NGR 45, dated November 30, 1946, provides as fol- 
lows: 


21. Appropriate duties for officers and warrant officers.—“Appropriate duties” 
referred to in section 14, Pay Readjustment Act of 1942 (as amended to 1 Jan- 
uary 1945, inclusive) for officers and warrant officers, are those various military 
duties prescribed by law and regulations and those assigned from time to time 
by proper military authority. The number of periods of appropriate duty, pe- 
riods of drill, and other equivalent periods of training combined will not ex- 
ceed the total number of drill periods authorized for the year for the organiza- 
tion to which the officer or warrant officer belongs. * * * While appropriate 
duties of officers and warrant officers should ordinarily pertain to the officer 
grade, arm, or service, or assignment, attendance at the assemblies of line com- 
panies or other organizations for participation in training or imparting special 
instructions tends to add to the military knowledge of such officers; and where 
the assignment of such duties is authorized by proper military authority, the 
duties so assigned may be considered appropriate duties within the meaning 
of the laws and regulations. The aggregate of these appropriate duties for any 
given period of time will be commensurate with those training duties required 
by law for officers belonging to companies. * * * 


Paragraph 5, NGB Circular No. 3, dated January 12, 1948, contains 
the following: 


5. Officers on certain duties are not subject to above provisions requiring 60 
percent enlisted attendance of units on whose rolls they are paid. Clarification 
of pay status of these officers is as follows: 


* : a * * * * 


b. An officer who is an integral member of such a unit, but does have addi- 
tional duties (designated in the table of organization for his unit) as a staff 
officer of a higher headquarters will normally qualify for pay by attending drill 
with his unit, and his pay will be dependent upon 60 percent of the enlisted men 
of the unit being present for drill, as required by paragraph 7a (1), NGR-58. 
This will not preclude the commanding officer at the next higher headquarters, 
issuing orders in writing that such an officer will perform designated staff duties 
in lieu of attending drill with his unit. Troop duty is considered primary, and 
such orders should be for a specified time and for relatively short periods only. 
In this case, the officer will be considered as qualifying for pay by performing 
appropriate duties, and his pay will not be dependent upon 60 percent of the 
enlisted men of his unit being present for drill. 


It has been held that an officer of the National Guard belonging 
to one organization who participates in drills with another organiza- 
tion is not entitled to credit for pay purposes for the drills so attended. 
See 5 Comp. Gen. 438, and decision dated April 1, 1929, A-26460. 
However, in this case, in view of the orders of December 19, 1946, 
supra, detailing Lieutenant Noonan to temporary additional duty with 
Regimental Headquarters, 169th Infantry Regiment, his attendance 
at drills with the Medical Detachment of that regiment may be con- 
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sidered the performance of appropriate duties within the meaning of 
paragraph 21, NGR-45, so as to entitle him to armory drill pay for 
satisfactory performance of appropriate duty. 

The submitted supplemental armory drill pay roll in fact represents 
appropriate duty pay for drills attended by the claimant during the 
quarterly period from November 1, 1947, to January 31, 1948—a period 
prior to the two fiscal years preceding the current fiscal year (1951)— 
and the appropriation chargeable therewith has lapsed. Pay and al- 
lowances due officers, warrant officers, and enlisted men of the Na- 
tional Guard under lapsed appropriations constitute claims against 
the Government and are settled by the General Accounting Office. 
See paragraph 11b, NGR-59, dated October 30, 1946, and the act of 
July 6, 1949, 63 Stat. 407. 

Accordingly, the supplemental armory drill pay roll, together with 
the other papers submitted with your letter, will be retained in this 
Office for direct settlement as a claim. 


[B-100838] 


Pay and Allowances—Reservist Injured While On Training 
Duty 

A member of the Officers’ Reserve Corps or the Enlisted Reserve Corps who is 
also a civilian employee of the Government and who was injured while on 
authorized training duty is entitled under the act of May 12, 1917, as amended, 
to active-duty pay and allowances, plus the compensation of his civilian position, 
while on ennual or sick leave therefrom during periods of hospitalization re- 
sulting from such injury, but not for periods he was not actually confined in a 
hospital, in the absence of an affirmative determination by the proper authority 
of the service concerned tha: he continued to be disabled for his normal! civilian 
pursuits, and where the failure to discharge him from the bospita! was beca ise 
of the continued existence of the disability for which be was originally hos- 
pitalized. 

Assistant Comptroller General Yates to Administrator of Veterans 
Affairs, May 22, 1951: 


Reference is made to your letter of February 21, 1951, wherein you 
request decision as to whether officers, warrant officers, and enlisted 
members of the Army and the Air Force Reserves who are disabled 
bv injuries incurred while on training duty are entitled to receive 
compensation, while on annual or sick leave from a civilian position 
with the Government during the period of their disability, concur- 
rently with full military pay and allowances. 

It is assumed that you refer to members of the Officers’ Reserve 
Corps and the Enlisted Reserve Corps and your question will be 
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answered on that basis. The last proviso of section 5 of the act of 
April 3, 1939, as amended by section 2 of the act of June 20, 1949. 
Public Law 108, 63 Stat. 202, effective August 14, 1945, reads, in 
pertinent part, as follows: 

* * © Provided further, That all officers, warrant officers, and enlisted 
men of the Army of the United States, or the Air Force of the United States, 


other than officers and enlisted men of the Regular Army, or the Regular Air 
Force who— 


(2) if called or ordered by the Federal Government to active military service 
or to perform active duty for training or inactive-luty training for any period 
of time, suffer disability or death in line of duty from injury while so employed, 
shall be deemed to have been in the active military service during such period 
and shall be in all respects entitled to receive the same pensions, compensation, 
death gratuity, retirement pay, bospital benefits, and pay and allowances as are 
how or may hereafter be provided by law or regulation for officers and enlisted 
men of corresponding grades and length of service of the Regular Army or the 
Regular Air Force. 


In decision of June 19, 1950, 29 Comp. Gen. 509, there were con- 
sidered provisions of law relating to the Naval Reserve and the 
Marine Corps Reserve, almost identical to those contained in the said 
last proviso of section 5 of the act of April 3, 1939, and it was held 
that a member of the Marine Corps Reserve who is injured while on 
training duty for any period of time is entitled to active-duty pay 
and allowances while hospitalized because of such injury and while 
awaiting action on disability retirement proceedings if such proceed- 
ings are instituted. That same conclusion is required with respect 
to the 1939 act, as amended; however, section 6 of the act of May 
10, 1916, as amended, 5 U. S. C. 58, reads as follows: 

Unless otherwise specifically authorized by law, no money appropriated by 
any act shall be available for payment to any person receiving more than one 
salary when the combined amount of said salaries exceeds the sum of $2,000 
per annum. 

Under this latter provision of law a member of the Army of the 
United States or of the Air Force of the United States as a general 
proposition would not be entitled to receive his military pay and al- 
lowances and at the same time receive compensation as a civilian 
employee of the Government. See decision of November 15, 1950, 
30 Comp. Gen. 185. But, in that connection, the act of May 12, 1917, 
40 Stat. 72, as amended by section 1(b) of the act of July 1, 1947, 61 
Stat. 238, 10 U. S. C. 371b, provides, in pertinent part, as follows: 

* * * no existing law shall be construed to prevent any member of the 
Officers’ Reserve Corps or the Enlisted Reserve Corps from accepting employ- 
ment in any civil branch of the public service nor from receiving the pay incident 
to such employment in addition to any pay and allowances to which he may be 


entitled under the laws , to the Officers’ Reserve Corps and Enlisted 
Reserve Corps * * 
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In view of such provisions of law there would be no proper basis 
for denying members of the Officers’ Reserve Corps or the Enlisted 
Reserve Corps the compensation of their civilian positions, while on 
annual or sick leave therefrom, merely because at the same time they 
were in receipt of their military pay and allowances while hospitalized 
because of their injuries or awaiting action on disability retirement 
proceedings if such proceedings are instituted. Of course, if such 
au employee is not actually confined in a hospital, even though he 
is not discharged therefrom, he would not be entitled to his military 
pay and allowances in the absence of an affirmative determination 
by the proper authorities of the service concerned that he continued 
to be disabled for his normal civilan pursuits and the failure to dis- 
charge him from the hospital was because of the continued existence 
of the disability for which he was originally hospitalized. Decision 
of November 15, 1950, supra. 


[B-102517} 


Traveling Expenses—Employees Assigned to Duty Over- 
seas—Return to U. S. 


While the return transportation of employees from overseas to the United 
States at Government expense for the purpose of induction into the armed forces 


is not specifically authorized by section 7 of the act of August 2, 1946, said sec- 
tion provides. generally. that the expenses of return transportation shall be 
allowed where separation is for a reason beyond the employee's control, so that 
where return travel of employees to the United States results in separations for 
the purpose of the Government and for reasons beyond the employees’ control, 
expenses incident thereto, including the return of the families and household 
effects of the employees, properly may be allowed. 


Comptroller General Warren to N. A. Olmstead, Department of 
Agriculture, May 23, 1951: 


Reference is made to your letter of March 30, 1951, requesting a 
decision as to the legality of certifying for payment separate refund 
vouchers. transmitted therewith, in favor of six employees of the 
Department of Agriculture. The said vouchers represent refunds 
of amounts withheld from each individual employee to cover the 
transportation costs paid by the Government in returning them from 
posts of duty in Mexico to the United States for induction into the 
armed forces, pending determination whether such expenditures are 
authorized under the provisions of section 7 of the act of August 2, 
1946, Public Law 600, 60 Stat. 808. 





! 
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As stated in your letter, the question involved here was one of the 
matters presented by the Secretary of Agriculture in his letter to 


this Office dated February 28, 1949, which letter was the subject of 


Office decision to him dated May 19, 1949. (B-84159). In the said 
decision it was stated, in effect, that since the rights of the employees 
to return transportation from duty posts outside the United States for 
the purpose of induction into the military service may depend upon 
the specific circumstances involved in a particular case, such cases 
should be made the subject of separate submissions as they arise. 
Therefore, in accordance with such suggestion the question now is 
presented upon the basis of the facts involved in particular cases now 
before the Department and which cases are understood to be similar 
to others which are expected to arise. 

From the facts presented it appears that prior to completion of 
the agreed period of service in Mexico, the six employees involved 
were ordered to report for preinduction physical examinations and 
in due course were inducted into the military service. It is stated that 
they were separated from the service as a result of such induction, 
pursuant to resignations tendered in anticipation thereof. Although 
it appears that the expenses of return transportation in these cases 
were paid by the Government, amounts representing the cost thereof 
were withheld from sums otherwise due the employees. 

You are advised that while the return transportation of employees 
to the United States at Government expense for the purpose of induc- 
tion into the armed forces is not specifically authorized by section 7 
of Public Law 600, supra, the said section provides generally that 
the expenses of return transportation shall be allowed where separa- 
tion is for a reason beyond the employees’ control. Hence, under the 
circumstances involved in the instant case—return travel to the United 
States having resulted from separations for the purpose of the Gov- 
ernment and for reasons beyond the employees’ control—it appears 
that the expenses incident thereto properly may be paid under the 
provisions of the said section 7. Accordingly, the submitted vouchers, 
if otherwise correct, may be certified for payment. Cf. decision of 
August 16, 1950, B-97243 (30 Comp. Gen. 80). 

With respect to the last paragraph of your letter relative to the 
propriety of returning the families and household effects of the said 
employees at Government expense, it would appear to follow from 
the foregoing that such expense also would be allowable under the 
provisions of section 7, subject, of course, to the conditions and limi- 
tations imposed by applicable regulations. 
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[B-103023] 


Travel Allowance—Waiver 


A waiver ot travel allowance if supported by proper consideration constitutes a 
valid contract between an enlisted man and the Government and is binding upon 
the parties concerned, and therefore an enlisted man of the Naval Reserve who 
requested to be discharged at a particular place instead of being transferred to 
a designated separation center within the continental limits of the United States 
for processing and discharge, as provided for by applicable Navy regulations, 
and in consideration thereof waived his right to travel allowance, may not 
thereafter be paid such allowance. 

Assistant Comptroller General Yates to Henry M. Jastremski, May 


23, 1951: 


Reference is made to your letter received in this Office on March 
30, 1951, relative to your claim for travel allowance from Newport, 
Rhode Island, to Bay City, Michigan, incident to your discharge from 
the naval service. Inasmuch as this same claim was disallowed by 
General Accounting Office settlement dated April 8, 1947, your letter 
will be regarded as a request for review of that settlement. 

The record shows that you were accepted for enlistment and en- 
listed in the U. S. Naval Reserve at Saginaw, Michigan, on January 
5, 1942, and immediately placed on active duty; that you were dis- 
charged at Newport, Rhode Island, on August 28, 1945, for the con- 
venience of the Government, and that you proceeded thence to your 
home at Bay City, Michigan, at personal expense. The record shows 
that on the date of your discharge you signed a waiver of travel allow- 
ance, as follows: 

It is requested tht I be discharged at my present station in lieu of being 
transferred to a designated Separation Center within the continental limits of 
the United States. If this request is granted, I hereby voluntarily waive all 
claim to transportation in kind and to travel allowance involved from place of 
discharge to place of acceptance for last *nlistment, home of record, local draft 
board, or place from which ordered to active duty, as the case may be. 

A waiver of travel allowance if supported by proper consideration 
constitutes a contract between the enlisted man and the Government 
and is binding upon the parties concerned. 3 Comp. Gen. 207; id. 534. 
Under the provisions of Navy Subsidiary Demobilization Plan for 
Naval Personnel, and Bureau of Naval Personnel Circular Letter No. 
250. dated August 28, 1945, you were required to be sent to the U. S. 
Naval Personnel Separation Center at Great Lakes, Illinois, for proc- 
essing and discharge, at which time you would be paid travel allowance 
from that place to Saginaw. In signing the foregoing waiver, you 
were relieved of the requirement of travel to Great Lakes for process- 
ing and separation, and you secured your discharge from the naval 
service at a date earlier than would have been possible if you had 
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been discharged in the manner provided in the regulations. Thus the 
waiver was supported by proper consideration, and under such cir- 
cumstances no right to travel allowance accrued to you. 

Accordingly, the settlement of April 8, 1947, is sustained. 


[B-103503] 


Leaves of Absence—Military—Accrual—Maximum Limi- 
tation 

Under the act of September 23, 1950, amending section 3 (b) of the Armed Forces 
Leave Act of 1946 authorizing members of the armed forces to charge leave taken 
during the current fiscal year to leave which accrues during such year without 
regard to the 60-day limitation, a member who had 60 days’ accumulated leave 
to his credit on June 30, 1950, and who theretofore had taken no leave during 
the fiscal year ending June 30, 1951, and who is to be retired or released from 
active duty June 30, 1951, may be granted 30 days’ leave to expire on such date 
of transfer to the retired list or release from active duty, without affecting his 
right to be compensated for the 60 days’ accumulated leave remaining to his 
credit on the date of retirement or release from active duty. 

Assistant Comptroller General Yates to the Secretary of the Navy, 


May 24, 1951: 


There has been considered your letter of May 16, 1951, requesting 
decision whether, under existing law, an officer who is to be transferred 
to the retired list on June 30, 1951, and who, at the beginning of the 
current fiscal year, had 60 days’ accumulated leave to his credit, and 
who had taken no leave during the fiscal year, legally may be granted 
30 days’ leave for the period immediately preceding the date on which 
he will be transferred to the retired list, and then be entitled to cash 
settlement for 60 days’ unused leave upon retirement. 

Section 3 (b) of the Armed Forces Leave Act of 1946, approved 
August 9, 1946, 60 Stat. 964, provides as follows: 


Notwithstanding any other provision of this Act or of any other law or regu- 
lation, no member of the armed forces (other than a member on terminal leave 
on September 1, 1946) shall be permitted to accumulate or to have to his credit, 
at any time after August 31, 1946, accumulated or accrued leave aggregating in 
excess of sixty days. 


In decision of August 18, 1949, 29 Comp. Gen. 83, it was held that 
in applying the provisions of the said section 3 (b), prohibiting the 
accumulation or crediting “at any time” of leave in excess of 60 days, 
to members of the armed forces who have accumulated the maximum 
of 60 days’ leave, no further leave may be regarded as being accumu- 
lated until such 60 days have been reduced by the actual taking of 
leave, so that leave taken actually should be charged as of that time 
against the 60-day accumulation, instead of permitting an interim 
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accumulation in excess of 60 days which may be used for leave pur- 
poses. Subsequent to such decision, the said section 3 (b) of the 
Armed Forces Leave Act was amended by Public Law 818, approved 


September 23, 1950, to read as follows: 

Change the period at the end thereof to a comma and insert: “except that 
leave actually taken during any fiscal year may be charged to leave accruing 
during such fiscal year without regard to such sixty-day limitation: Provided, 


That no cash settlement shall be made for unused or accumulated leave in ex- 
cess of sixty days upon discharge or retirement subsequent to August 31, 1946.” 


Sec. 2. This Act shall be effective August 31, 1946. The obvious 
purpose of such amendment was to permit members, on and after 
August 31, 1946, to charge leave taken during the current fiscal year 
to leave which accures during such year without regard to the 60-day 
limitation. As indicated in the report (3004) of the Committee on 
Armed Services, House of Representatives, on S. 2724, which became 
the said act of September 23, 1950, the amendment to section 3 (b) 
would mean that a member who had 60 days’ leave to his credit on July 
1, 1948, could take 30 days’ leave in June 1949 and enter the new fiscal 
year 1950 with the same 60 days’ leave that he had to his credit the 
year previously. There is nothing in the said act or its legislative 
history which remotely indicates that it was intended to make a dis- 
tinction in that respect between a member who is continued on active 
duty after June 30 and a member who is to be retired or released from 
active duty on that date. Hence, a member who had 60 days’ accumu- 
lated leave to his credit on June 30, 1950, and who theretofore had 
taken no leave during the fiscal year ending June 30, 1951, and who is 
to be retired or released from active duty June 30, 1951, may be 
granted 30 days’ leave to expire on such date of transfer to the re- 
tired list or release from active duty, without affecting his right to 
be compensated for the 60 days’ accumulated leave remaining to his 
credit on the date of retirement or release from active duty. Ac- 
cordingly, the question presented is answered in the affirmative. 


[B-102620} 


Mileage—tTransportation of Dependents—Naval Reserve 
Officers Released from Active Duty 


Under the travel allowance provisions of section 12 of the Pay Readjustment 
Act of 1942, as amended, a Naval Reserve officer is entitled, upon release from 
active duty, to mileage and transportation of dependents to his home of record 
at time of being called to active duty, and therefore such an officer who is released 
from active duty at the place of his home of record would not be entitled to 
transportation for himself and dependents to another place selected by him as 
his home. 
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Assistant Comptroller General Yates to Harold D. Padgett, May 
25, 1951: 


Reference is made to your letter of March 23, 1951, requesting review 
of the settlement of April 21, 1950, which disallowed your claim for 
mileage and for reimbursement for the cost of transportation of de- 
pendent and household effects from McLean, Virginia, to San Fran- 
cisco, California, upon termination of active duty as commander, 
United States Naval Reserve. 

The record shows that you were detached from duty in Washing- 
ton, D. C., and, upon completion of separation processing, released 
from all active duty by Bureau of Naval Personnel orders dated Au- 
gust 6, 1947; that by Secretary of the Navy orders dated January 4, 
1949, you were transferred to the United States Naval Reserve Retired 
list; that apparently in August 1949, you retired as a civilian employee 
of the United States; that you and your wife traveled from McLean, 
Virginia, to San Francisco, California, at personal expense August 26 
to September 3, 1949, and that your household goods, weighing 3,047 
pounds, were shipped from Washington, D. C., to San Francisco, 
California, in September 1949, at personal expense. The settlement of 
April 21, 1950, the penultimate paragraph of which was not intended 
to convey the impression that your current address, whether recorded 
in the Department of the Navy or not, is in any way material to the 
matter under consideration, disallowed your claim for mileage and 
for reimbursement for the cost of transportation of your wife and 
household effects for the reason that your home of record when ordered 
to active duty, as shown by the records of the Bureau of Naval Person- 
nel, was Washington, D.C. In your present letter you state that your 
home originally was California; that you now claim San Francisco, 
California, as your home by virtue of actual residence there since 
September 1949, and by reason of having notified the Commandant 
of the 12th Naval District of your selection of San Francisco as your 
home (which you believe you were entitled to do under applicable 
regulations), and that you presume Navy Department records now 
show your home as San Francisco. 

Paragraph 1, section 12, of the Pay Readjustment Act of 1942, 56 
Stat. 364, as amended by section 202 of the act of August 2, 1946, 60 
Stat. 858, 859, provides for the payment of mileage to officers traveling 
under competent orders without troops, including travel from last 
stations to home in connection with relief from active duty. Said sec- 
tion 12 further provides that when any officer having dependents as 
defined in section 4 of that act, 56 Stat. 361, is ordered to make a per- 
manent change of station including for reserve personnel the change 
from last station to home upon relief from active duty, the United 
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States shall furnish transportation to the new station for such depend- 
ents or reimbursement may be authorized for travel completed at 
personal expense. Article 8070, U. S. Naval Travel Instructions, in 
effect when the travel here involved was performed, provides that the 
“home” is the official residence of record when ordered to active duty. 
When your household goods were shipped there was in effect para- 
graph 1f of Uniform Household Regulations (Executive Order 10053, 
dated April 20, 1949) promulgated pursuant to the act of August 2, 
1946, 60 Stat. 853, providing for the shipment of houshold effects of 
reserve officers from last station to home upon relief from active duty. 
Paragraph 1d of said regulations provides that “home” is the place 
recorded as the home of the individual when ordered to the relevant 
tour of active duty except that in connection with retired members of 
the Regular services, home means the place which such individual 
selects as his home. It long has been held that the home of a reservist 
is the place designated by him as his home at the time he was ordered 
to active duty and officially recorded at that time as his home. 22 
Comp. Gen. 555; 23 id. 967, and 24 id. 291. 

The Department of the Navy, Bureau of Naval Personnel, has ad- 
vised this Office that Washington, D. C., was recorded by that Bureau 
as your home when you were ordered to active duty on April 10, 1941, 
and that in response to two separate requests from you for recon- 
sideration of the determination of your home of record you were ad- 
vised under dates of September 8 and November 17, 1949, that the 
Bureau considered Washington, D. C. your home of record at the time 
in question. Since you were relieved from active duty in Washington, 
D. C., which city was recorded in the Navy Department as your home 
when you were ordered to active duty, there is no legal basis for the 
payment from public funds of any part of your claim. Accordingly, 
the settlement of April 21, 1950, is sustained. 


[B-99891] 


Officers and Employees—Appointments Subject to Loyalty 
Investigations—aAct of June 10, 1948 


An employee who receives a reinstatement appointment in the Federal service 
subject to a loyalty investigation pursuant to Civil Service Commission regula- 
tions and Executive Order 9835, and who is later rated ineligible for such 
employment and suspended upon the ground of disloyalty, is not “in the classi- 
fied Civil Service” within the meaning of the Act of August 24, 1912, as amended 
by the act of June 10, 1948, so as to be entitled, upon restoration after appeal, 
to compensation for the period of his suspension from the service. 
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Comptroller General Warren to the Administrator, Housing and 
Home Finance Agency, May 29, 1951: 


Reference is made to your letter of November 28, 1950, requesting 
a decision as to the entitlement of an employee of the Public Housing 
Administration to compensation under the act of June 10, 1948, 
amending the act of August 24, 1912, 5 U. S. C. 652, for a period 
of suspension from service. You were advised in Office letter of 
January 17, 1951, that action upon your request was being held in 
abeyance pending the decision of the Supreme Court of the United 
States in the case of Bailey v. Richardson, 182 F. 2d. 46. That deci- 
sion was rendered April 30, 1951, affirming the ruling of the lower 
court, 341 U.S. 918. 

The reported facts in respect of your request are that on March 10, 
1950, the Public Housing Administration reinstated a former “classi- 
fied civil service” non-veteran employee in one of the field offices, 
eubject to investigation in accordance with the Civil Service regula- 
tions. On July 5, 1950, a notification was received from the Civil 
Service Commission Regional Loyalty Board advising that the em- 
ployee was rated ineligible for Federal employment upon the ground 
of disloyalty and instructing the agency to suspend him from duty 
immediately. Pursuant to that instruction, the employee was notified 
of his suspension to become effective at the close of business July 6, 
1950. The employee appealed that action, and under date of Octo- 
ber 2, 1950, the Loyalty Review Board of the Civil Service Commis- 
sion rendered a decision reversing the action of the Regional Loy- 
alty Board and requested the restoration of the employee to his posi- 
tion. In conformance therewith, the employee was restored to duty 
on October 5, 1950, with advice that he would receive compensation 
during the period of his suspension in accordance with the provisions 
of the act of June 10, 1948, supra. 

The act of August 24, 1912, as amended by the act of June 10, 1948, 
5 U.S. C. 652, although authorizing payment of compensation to em- 
ployees for periods of unjustified suspension or removal] from the serv- 
ice is limited to (1) any person in the classified civil service removed 
or suspended from the service without pay, (2) any person discharged, 
suspended, or furloughed without pay under section 14 of the Vet- 
erans Preference Act of 1944; 58 Stat. 390, as amended, and (3) any 
person removed or suspended without pay in a reduction in force. 
Limitations 2 and 3 clearly are not applicable to the employee here 
under consideration because he is not a veteran, and his suspension did 
not occur as a result of a reduction in force. Hence, for compensation 
purposes under that act the employee is required to have been in the 
“classified civil service” at the time of his suspension from duty. 
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Under Executive Order 9835, dated March 21, 1947, establishing a 
loyalty program for the executive branch of the Government, there 
is required a loyalty investigation of every person entering the civilian 
employment of the executive branch of the Government. While the 
Executive order provides that the loyalty investigation may be con- 
ducted after a person enters upon actual employment, nevertheless, 
the appointment of such person is conditioned upon a favorable recom- 
mendation with respect to his loyalty. Also, it is further provided 
that if the loyalty investigation is not completed within 18 months 
from the date a person enters on duty the condition that his employ- 
ment is subject to a loyalty investigation expires unless the Civil Serv- 
ice Commission has made an initial adjudication of disloyalty and 
the case continues to be active by reason of appeal, in which event the 
investigation is required to be completed. 

The regulations of the Civil Service Commission in respect of in- 
vestigations—including loyalty investigation—required of employees 
under various types of personnel actions (section 2.112), in effect dur- 
ing the time of the employee’s suspension from the service, are, in 
pertinent part, as follows: 

Appointments subject to investigation. (a) The following types of 
appointments shall be made subject to investigation : 

(1) Original probational. 

(2) Reappointments. 

(3) Reinstatements. 

(4) Temporary Appointments. 

(5) Inter-agency transfers. 

(6) Conversions from excepted, war service indefinite or temporary 
indefinite appointments to competitive appointments. 

(b) Investigation to establish the individual’s qualifications may 
be made at any time within eighteen months of the personnel action 
and removal may be ordered by the Commission if such investigation 
discloses that the individual is disqualified for Federal employment. 

In the case of Bailey v. Richardson, 182 F. 2d 46, affirmed by the 
Supreme Court of the United States on April 30, 1951, as previously 
indicated, it was held, among other things, that the employee there 
involved who had been reinstated in the Federal service subject to 
investigation under the regulation of the Civil Service Commission 
and Executive Order 9835, was not in the classified civil service within 
the meaning of the Lloyd-LaFollette Act (act of August 24, 1912, as 
amended by the act of June 10, 1948). 

Since the employee in the instant case was reinstated subject to in- 
vestigation as required by the Civil Service Commission regulations, 
and as the investigation in his case was made within the specified 18 
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months, it follows, in line with the holding in the Bailey case, that 
at the time of his suspension from the service, he was not in the 
“classified civil service” within the meaning of the act of August 24, 
1912, as amended by the act of June 10, 1948, supra, consequently, he 
is not entitled to compensation during the period of his suspension 
from the service. 


[B-103117] 


Public Buildings — Construction — Appropriation Availa- 
bility 

A quonset hut proposed to be erected on Government-owned land by the Post 
Office Department for the purpose of storing mail bags awaiting repair is a 
public building or public improvement within the meaning of section 3733, 
Revised Statutes, prohibiting the erection, repair, or furnishing of a public 
building in the absence of a specific appropriation, and therefore the appro- 
priation for “Postal Operations, Post Office Department, 1951,” is not avail- 
able for the erection of such building. 

Comptroller General Warren to the Postmaster General, May 29, 


1951: 


Reference is made to your letter of April 27, 1951, requesting a de- 
cision as to whether the appropriation for “Postal Operations, Post 
Office Department, 1951” is available for the erection on property 
now owned by the Government—adjacent to the Equipment Shops 
building in Washington, D. C.—of a Quonset hut, 40 x 100 feet in 
dimensions, attached to a poured concrete base, for the purpose of 
storing defective mail bags awaiting repair, at a cost of approxi- 
mately $20,000. 

Section 3733, Revised Statutes, provides: 

No contract shall be entered into for the erection, repair, or furnishing of any 

public building, or for any public improvement which shall bind the Govern- 
ment to pay a larger sum of money than the amount in the Treasury appro- 
priated for the specific purpose. 
It seems clear that a structure of the type contemplated would be 
a public building or public improvement within the meaning of the 
above-quoted provision of section 3733, Revised Statutes and, inas- 
much as there appears to be no specific statutory authority for the 
erection thereof, such construction is prohibited thereby. 21 Comp. 
Dec. 420; 5 Comp. Gen. 575; 6 id. 619; 10 id. 140. 

With reference to the cited instances of expenditures during the 
fiscal years 1945, 1947 and 1948 for construction at the mail-equip- 
ment-shops and payments therefor from the appropriations for that 
activity, it is noted that such “construction” consisted of repairs, etc., 
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to an existing building rather than the “erection” of a new building 
as presently contemplated. Moreover, even if the work performed in 
the instances cited could be considered as public improvements, the 
fact that the transactions may not have been questioned in the course 
of audit would not constitute a precedent for the erection of a new 
building as now contemplated. 

Accordingly, since the appropriation for “Postal Operations, Post 
Office Department, 1951” does not contain specific authority there- 
for, it is not available for the expenditure as proposed. 
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[A-94534] 


Forms—Accounting—Requirement for Approval by Comp- 
troller General 


Accounting forms and procedures and revisions of existing forms used solely 
within an organization subject to the audit required under section 105 of the 
Government Corporation Control Act which have the prior approval of repre- 
sentatives of the Corporation Audits Division of the General Accounting Office 
will not require the personal approval of the Comptroller General; however, 
forms or procedures affecting the operation of other agencies such as forms 
which are to be transmitted to the Division of Disbursement of the Treasury 
Department, where they will serve as the basis of disbursements and will be 
included in the accounts of disbursing officers, are required to have the formal 
approval of the Comptroller General. 


Comptroller General Warren to the Administrator, Housing and 
Home Finance Agency, June 1, 1951: 


A letter of May 4, 1951, from the Acting Commissioner, Federal 
Housing Administration, requested approval of FHA Form No. 952, 
Voucher and Schedule of Payments, which will be used for volume 
disbursements, FHA Form No. 953, Continuation Sheet, and FHA 
Form No. 954, Voucher and Schedule of Payments, for non-volume 
disbursements. The letter and attachments also outline an interim 
procedure which is now in effect and the procedures which will be in 
effect in connection with the use of the new forms. A question as 
to the necessity of obtaining prior approval of proposed forms and 
revisions of existing forms which have been discussed with, and found 
sutisfactory to, representatives of the Corporation Audits Division of 
this Office also was raised. 

In this connection, Section 112 (a) of the Budget and Accounting 
Procedures Act of 1950, 64 Stat. 835, provides that “The Comptroller 
General shall continue to exercise * * * to the extent he deems 
necessary, the authority vested in him by section 309 of the Budget 
and Accounting Act, 1921 (42 Stat. 25).” 

It is my intention to exercise this discretion with a view to the 
best interests of all concerned. In the case of forms or procedures 
used solely within an organization subject to the audit required 
under Section 105 of the Government Corporation Control Act, 59 
Stat. 599, I do not consider that such forms and procedures will require 
my formal approval. 

However, when forms or procedures affect the operations of other 
agencies, I belive that in the interest of coordination and develop- 
ments under the Joint Accounting Program it is necessary for such 
matters to be submitted for my approval. In this particular case, the 
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forms under consideration are to be transmitted to the Division of 
Disbursement of the Treasury Department where they will serve as 
the basis of the disbursement and will be included in the accounts of 
the disbursing officer which are properly for settlement in the Gen- 
eral Accounting Office. Therefore, the subject forms, copies of which 
are returned, should require, and do have my approval. It is requested 
that when printed four copies of each form be furnished this Office. 


[B-102836] 


Advertising—Necessity or Non-necessity—Personal Services 


A purchase order which was issued without advertising for the technical and 
professiona! services of an artist which were required to be performed by the 
artist in person, defining the word “person” as including a group of persons 
working for the contractor, is not a contract for personal services so as to be 
excepted from the advertising requirements of section 3709, Revised Statutes, 
as amended. 


Comptroller General Warren to Louis Litsky, Department of Labor, 
June 1, 1951: 

Reference is made to your letter of April 17, 1951, in which you 
request a decision as to whether you may certify for payment bureau 
voucher No. 4827 submitted therewith in favor of Ketchum, Mac- 
Leod & Grove, Inc., in the amount of $6,885, covering claim for the 
cost of preparing the Bureau’s 1951 Farm Placement Recruitment 
Kit in accordance with purchase order No. 51-1355, dated October 
27, 1950. 

In your letter you state that the purchase order was issued without 
advertising because the services were of a professional and technical 
nature in that the artist was required to create a basic theme for the 
Farm Labor Recruitment Program and to provide original material 
for effective expression of this theme through a variety of channels, 
such as speeches, news releases, radio commercials, cartoons, posters, 
window displays, folders, letters to special groups, etc.; and the serv- 
ices were required to be performed by the artist in person, defining 
the word “person” as including a group of persons who were known 
to be working for the contractor and whose handiwork was known 
favorably to the officials of the Farm Placement Service. 

Section 3709, Revised Statutes, as amended, 41 U. S. C. 5, provides, 
in pertinent part, that: 

Unless otherwise provided in the appropriation concerned or other law, pur- 


chases and contracts for supplies or services for the Government may be made 
or entered into only after advertising a sufficient time previously for proposals, 
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except * * * (4) when the services are required to be performed by 
the contractor in person and are (A) of a technical and professional 
nature * °* *, 

This Office has held consistently that the exception of personal 
services from the advertising requirements of section 3709, as amended, 
is identified with and attaches to the individual—and goes to the 
character or status of the one contracting and means that the personal 
element predominates—and necessitates that there be a selection of 
the person and that the contracting be directly with and binding 
upon that person. It is personal to the one contracting and not an 
authority to contract for that one’s services through another. 9 Comp. 
Gen. 169; 6 id. 430; 14 id. 909; 19 zd. 523. In the decision last cited, 
it was stated that— 

* * * A contract for personal services has been defined as “one by which 
the individual contracted with renders his personal service to the Government 
through its agents, thus himself becoming the servant of the Government.” 15 
Op. Atty. Gen. 235, 243. And, again speaking with reference to what consti- 
tutes personal services within the meaning of section 3709, Revised Statutes, 
it was said, by the then Attorney General in another opinion (15 Op. Atty. Gen 
546) that “Moreover, I understand the personal service mentioned in that sec- 
tion to be personal service of the party contracted with and not personal service 
which he shall employ.” The “personal services” referred to in the statute 
would seem to relate primarily to services that are performed personally by the 
contractor and not services performed by others employed by a contractor or 
even by such others and the contractor jointly. 

In view of the foregoing, the conclusion is required that the con- 
tract here involved is not one for personal services but, rather, one 
for the performance of a service nonpersonal in nature. Hence, the 
execution of the contract without competition was contrary to law 
and may not be regarded as having any binding effect upon the United 
States. However, in view of the apparent misunderstanding by the 
contracting officer as to what constitutes personal services within the 
meaning of section 3709, Revised Statutes, as amended, and having 
regard for the fact that the services have been performed by the con- 
tractor and the Government has received the benefit thereof, the con- 
tractor may be paid the reasonable value of the services upon a 
quantum meruit basis. This value, in the absence of any other evi- 
dence to the contrary, may be fairly assumed to be that stipulated in 
the purchase order. 

Accordingly, you are advised that the voucher, which is returned 
herewith, may be certified for payment, if otherwise correct. 


979477—52——_33 
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[B-103265] 


Compensation—Initial Salary Rate Upon Promotion— 
Waiver of Administrative Regulation Fixing Lower Rate 


The initial salary rate of an employee which was fixed upon his promotion at a 
rate comparable with his highest previous salary in accordance with current 
civil-service regulations, but at a rate higher than authorized under existing 
administrative regulations, is not required to be adjusted to a lower rate, in 
view of the established rule that administrative regulations may be waived by 
administrative action. 


Comptroller General Warren to the Administrator, Veterans Ad- 
ministration, June 1, 1951: 


Reference is made to your letter of May 4, 1951, requesting decision 
upon five questions, quoted below, based upon the case history of a 
veterans preference employee, showing salary changes as follows: 


4-16-46 Appointed P-4, $4300.00 per annum (lst step-rate) 
7-1-4646 Salary Adjustment (P. L. 390, 79th Congress) P-4, $4902.00 p. a. 
10-19-47 Periodic Pay Increase, P-4, $5152.80 p. a. (2nd step-rate) 
7-11-48 Salary Adjustment (P. L. 900, 80th Congress) P-4, $5482.80 p. a. 
5-1-49 Periodic Pay Increase, P-4, $5733.60 p. a. (3rd step-rate) 
5-29-49 Transfer and Change to Lower Grade, P-3, $5232.00 p. a. 
10-30-49 Salary Adjustment (P. L. 429, 8ist Congress) P-3, $5350.00 p. a. 
3-18-51 Promotion, GS-11, $5800.00 p. a. (3rd step-rate). 


You acknowledge that the salary rate of $5,800 was authorized by 
Civil Service Regulations, sections 25.103 and 25.104, Chapter Zl, 
Federal Personnel Manual, but state that under the regulations of 
the Veterans Administration the salary upon reallocation should have 
been fixed “at the lowest rate of the higher grade which exceeds his 
existing rate of compensation by not less than the equivalent of one 
step increase of the lower grade position.” 

Based upon the foregoing you present for decision the following 
questions: 


(1) Does the VA have authority to require that the employee’s salary be 
adjusted to $5600.00 per annum in view of the fact that establishment of the 
Salary rate at $5800.00 was not in violation of the current civil service regula- 
tions or any known provisions of law? 

(2) If the answer to question (1) is in the affirmative and a decision is reached 
to require corrective action, is it mandatory that the salary of the employee be 
adjusted to $5600.00 retroactively effective to the date he was repromoted? 

(3) If the answer to question (2) is in the affirmative, are we correct in 
assuming that because the employee concerned is a preference eligible who has 
completed a probationary period and is therefore subject to the provisions of 
Section 14 of the Veterans Preference Act, as amended, his salary may not be 
adjusted retroactively until he has been given at least 30 full calendar days 
advance written notice? 

(4) If the answer to question (2) is in the negative, may the VA require that 
the employee’s salary be adjusted to $5600.00, retroactively effective to the date 
he was repromoted? 

(5) If the anwser to question (2) is in the negative, are we correct in assum- 
ing that the agency may delay the effective date of the salary adjustment until 
the 30 days specified in the advance notice given to the employee have expired? 
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As the salary rate of $5,800, assigned to the employee on the date 
of his promotion on March 18, 1951, was comparable with the highest 
salary rate ($5,733.60) previously received by him—see 26 Comp. 
Gen. 368; id. 530—the administrative action in fixing his salary at 
$5,800 was not illegal—it being a well settled rule that an administra- 
tive regulation may be waived by administrative action. See, in that 
connection, 21 Comp. Dec. 482; 1 Comp. Gen. 13; 4 td. 767. Also, see 
decision of April 5, 1949, B-74921, to you; and compare 23 Comp. 
Gen. 941. Accordingly, question 1 is answered in the negative, ren- 
dering unnecessary any answers to the remaining questions 2 to 5. 


[B-103167] 


Preemployment Physical Examinations—Veterans Admin- 
istration—A ppropriation Availability 

The provision in the “General Appropriation Act, 1951,” requiring that appropria 
tions of the Veterans Administration be reimbursed the cost of hospitalization 
or examination of persons other than those entitled to benefits under laws appli- 
cable to veterans has reference only to reimbursement of the cost of examination 
of non-veteran employees of other agencies, so that when it is administratively 
determined to be in the interest of the Government and within the purview of the 
Act of ..ugust 8, 1946, as amended, authorizing the establishment of health service 
programs for employees, preemployment examinations by medical officers of the 
Veterans Administration are authorized to be made without charge to the 
applicant. 


Acting Comptroller General Yates to the Administrator of Vet- 
erans Affairs, June 5, 1951: 

Reference is made to the letter of the Deputy Administrator of 
Veterans Affairs dated April 30, 1951, requesting decision as to 
whether the Veterans Administration is authorized to make preem- 
ployment examinations of appointees to positions in the Administra- 
tion without charge under authority contained in the act of August 
8, 1946, as amended, 5 U. S. C. 150, and the specific appropriations to 
the Veterans Administration for conducting health service programs 
under said act. 

The Deputy Administrator’s letter states the understanding to be 
that some Federal agencies are making preemployment examinations 
without charge under the cited provisions of law and applicable ap- 
propriations and calls attention to the provisions of Federal Personnel 
Manual, TS-329, M1-3, governing physical examinations generally. 
The letter also expresses the view that the Veterans Administration is 
authorized to make preemployment examinations of its own ap- 
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pointees without charge upon the premise that the provisions of the 
1946 act and of the specific appropriations to the Administration con- 
stitute an exception to the language in the “General Appropriation 
Act, 1951,” approved September 6, 1950, Public Law 759, 64 Stat. 595, 
requiring reimbursement for the cost of hospitalization and examina- 
tion of any persons except those entitled to veterans’ benefits. 

The act of August 8, 1946, authorizes the departments and agencies, 
including Government-owned and controlled corporations, to estab- 
lish health service programs for their employees in localities where 
the number of Federal employees warrant the furnishing of health 
services, after consultation with and upon consideration of recom- 
mendations of the Public Health Service. 

The “General Appropriation Act, 1951,” provides in the appro- 
priation to the Veterans Administration for necessary expenses of 
administration, medical, hospital, and domiciliary services for a 
“health service program as authorized by law (5 U. S. C. 150),” and, 
generally, that appropriations to the Administration contained therein 
shall not be available for hospitalization or examination of any per- 
son except those entitled to veterans benefits unless the cost thereof 
is reimbursed to the appropriation charged. 

In pari materia to those provisions are the provisions of Executive 
Order No. 4071, dated September 4, 1924, directing agencies with 
medical facilities to make physical examinations of applicants for 
civilian positions as requested by the Civil Service Commission, and 
the provisions of part M1-3, TS-329, of the Federal Personnel Man- 
ual, approved February 2, 1951, directing that preemployment exam- 
inations “be conducted so far as practicable by Federal medical officers 
without expense to the appointee.” 

There appears to be no doubt that in providing for such preemploy- 
ment eXaminations as a part of health service programs for civilian 
employees of the Government, the Congress intended that the cost of 
physical examinations of civilian appointees by Federal medical offi- 
cers pursuant to administrative needs should be charged to the appro- 
priations made available to the agencies for conducting such programs. 
Consequently, the general rule, as stated in 22 Comp. Gen. 2483—ren- 
dered prior to the act of August 8, 1946, providing for health programs 
for Government employees—that such costs must be absorbed by the 
applicants for positions is not for application where the examina- 
tions are made in pursuance of said specific provisions and related 
regulations or Executive orders. 

The provision in the “Genera! Appropriation Act, 1951,” requir- 
ing reimbursement to the appropriations of the Veterans Adminis- 
tration charged with the cost of hospitalization or examination of 
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persons other than those entitled to benefits under laws applicable to 
veterans, was first included in slightly different language in the “Inde- 
pendent Offices Appropriation Act, 1941,” approved April 18, 1940, 
54 Stat. 141, and amended by the “Second Deficiency Approriation 
Act, 1940,” approved June 27, 1940, 54 Stat. 635, to read as it now 
appears in the 1951 act. The purpose of the provision as manifested 
by the discussions on the floor of the House of Representatives—86 
Cong. Rec. 509-511—is to require reimbursement of the cost of 
examination of non-veteran employees of other agencies in order to 
avoid depletion of funds made available for medical and hospital serv- 
ices to veterans. 

In the light of the foregoing, it is abundantly clear that the purposes 
of the involved appropriation provisions are wholly separate and 
distinct and are in no wise in conflict with each other. Accordingly, 
when it is administratively determined to be in the interest of the 
Government and otherwise within the purview of the act of August 8, 
1946, preemployment examinations by medical officers of the Veterans 
Administration of appointees to positions in the Administration are 
authorized to be made without charge to the applicant. 


[B-103199] 


Subsistence—Per Diems—Experts and Consultants—De- 


fense Production Act of 1950 


The practice of employing experts and consultants in regular full-time positions 
which are within the purview of the civil-service classification laws, or retain- 
ing them in the status of experts or consultants after the duties required of 
them have developed into positions within the purview of such laws, results 
in illegal expenditures for salary, per diem and traveling expenses and should 
be discontinued. 


The subsistence per diem allowance of $15 authorized under section 710 (c) of 
the Defense Production Act of 1950 for experts and consultants while away 
from their homes or regular places of business is intended to reimburse those 
employees only for the additional subsistence expenses incurred by reason of 
such absence, and is not payable in the case of an expert or consultant who 
moves his residence to the place where his services are required. 


Comptroller General Warren to the Secretary of Commerce, June 
7, 1951: 

Reference is made to letter dated May 4, 1951, from Abraham Starr, 
Authorized Certifying Officer, National Production Authority, re- 
questing a decision as to the propriety of certifying for payment a 
voucher transmitted therewith in favor of Allen E. Pierce, repre- 
senting mileage and subsistence claimed by him as a when-actually- 
employed consultant in traveling to and from Washington and his 
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home and regular place of business in Hagerstown, Maryland, during 
the month of March 1951. Also, upon the basis of the facts recited 
in the said letter, decision is requested with respect to other questions 
which are expected to arise in connection with the said consultant’s 
travel voucher for April 1951, and which questions also are stated to 
be involved in similar matters now pending in your office. 

Although Mr. Starr, an authorized certifying officer, is entitled to a 
decision upon any question of law involved in the payment on any 
voucher presented to him for certification (55 Stat. 875), yet on the 
present record the anticipated questions with respect to future 
vouchers properly are not for submission by him under the authority 
of the cited statute. However, since the said questions involve mat- 
ters of administrative policy and responsibility, decision thereon is 
being addressed to you as the executive head of the office concerned. 
See 25 Comp. Gen. 704, and the pertinent decisions cited therein. 

It is stated by the certifying officer that, effective December 27. 
1950, Mr. Pierce was appointed as a when-actually-employed con- 
sultant for intermittent services pursuant to section 710 (c) of the 
Defense Production Act of 1950 (Public Law 774, approved Septem- 
ber 8, 1950), 64 Stat. 819, and section 15 of Public Law 600, 60 Stat. 
810, (5 U. S. C. 55a), and that he was authorized and paid the cost of 
transportation and per diem in lieu of subsistence at the rate of $15 
per day while away from his home and regular place of business at 
Hagerstown, Maryland. However, as the said consultant is stated to 
have performed services on every work day from the date of appoint- 
ment to the present time, doubt has arisen whether, as a factual matter, 
such services more appropriately should not be regarded as temporary 
rather than as intermittent, as designated in the appointment. 

Section 710 (c) authorizes the employment of experts and con- 
sultants as authorized by section 15 of Public Law 600, and also pro- 
vides, among other things, that individuals so employed may be 
allowed $15 per diem in lieu of subsistence and other expenses while 
away from their homes or regular places of business. Thus, as sec- 
tion 15 of Public Law 600, provides for the procurement of both 
intermittent and temporary services of experts and consultants, the 
provisions of section 710 (c) of the Defense Production Act of 1950, 
with respect to the payment of per diem in lieu of subsistence and 
other expenses would appear to authorize such payments in both types 
of appointments if administratively deemed proper. While from the 
facts of record, it appears that Mr. Pierce rendered service upon a 
full-time basis, his employment, at most, as a consultant may be con- 
sidered as temporary rather than as intermittent. However, sub- 
ject to the requirements hereinafter recited with respect to the classi- 
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fication of his position, he may be paid, under the foregoing provi- 
sion of law (section 710 (c)), per diem in lieu of subsistence at the 
rate of $15 during the month of March 1951, while he was away from 
his home. 

In view of the information now of record to the effect that the 
subject consultant changed his residence to Washington, D. C., effec- 
tive April 1, 1951, the further question is presented as to whether, 
subsequent to such date, per diem under the said section 710 (c) may 
be authorized and paid while he is performing service in such city. 
It is stated that a number of similar claims are being held in abeyance 
pending decision in the instant case. 

It appears to be the contention that, since the change in residence 
is of a temporary nature—being only for the duration of his employ- 
ment by the National Production Authority—and since the employee 
involved will be away from his regular place of business, he, as well 
as others similarly situated, legally may be paid the per diem in ques- 
tion. However, having in view that the basic statutory authority 
for employing experts and consultants is specifically limited to the 
procurement of such services upon a temporary or intermittent basis, 
it clearly does not contemplate the employment of personnel where, 
as in Mr. Pierce’s case, the conditions of employment are full time 
rather than intermittent and the duration of the employment is not 
limited to a period of one year or less. As you are fully aware, the 
Civi] Service laws and regulations provide that such regular full- 
time positions be set up under the classification act and allocated to 
the appropriate salary grade prescribed therein. Furthermore, the 
appointees to such positions are limited to the salary rates provided 
by law for the grade in which the position is allocated and are sub- 
ject to the general laws and regulations requiring that an employee 
bear the expense incident to reporting to his first duty station and 
providing that he may not receive per diem in lieu of subsistence at 
his official headquarters. Accordingly, if as understood from the facts 
submitted in connection with Mr. Pierce’s case, there is prevailing in 
your Department, or in the agencies under your jurisdiction, the prac- 
tice of employing experts and consultants in positions properly within 
the purview of the classification laws, or of retaining them in the 
status of experts or consultants after the duties required of them have 
developed into positions within the purview of the said laws, such 
practice should be discontinued immediately as exceptions against 
illegal expenditures for salary, per diem payments, and traveling ex- 
penses in such cases will be taken by this Office in the audit of the 
accounts of the fiscal officers involved. 
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Aside from the foregoing, it is apparent that the per diem allow- 
ance of $15 authorized for experts and consultants while away from 
their homes or their regular places of business was intended to reim- 
burse such employees for the additional subsistence expenses incurred 
by reason of such absence. Obviously, therefore, if a consultant so 
employed moves his residence to the place where his services are re- 
quired, no additional] subsistence expenses would be incurred and the 
necessity for a per diem allowance would be nonexistent. It appears 
that the provision of the said section 710(c) relating to absences from 
“regular places of business” contemplates those cases where the con- 
sultant’s place of business is not located at the same place as his resi- 
dence and was intended solely to permit the payment of compensa- 
tion and traveling expenses when travel for the purpose of render- 
ing consultant service emanates from such point. Hence, a mere ab- 
sence from his regular place of business under circumstances as above 
indicated—removal of residence to the post of duty—where no addi- 
tional subsistence expense would be incurred, clearly would not con- 
stitute a legal basis for payment of the prescribed per diem allow- 
ance. 

In view of the foregoing, it is concluded that the authorization and 
payment of per diem to Mr. Pierce after the date his residence was 
changed to Washington, D. C., is contrary to the spirit of the above- 
cited statute and is not authorized. The conclusion reached herein, 
of course, will apply with equal force to any other such cases pend- 
ing in your office. 


[B-98293] 


Leaves of Absence—Military—Pay Equivalent Payments— 
Limitations Under Armed Forces Leave Act of 1946 


Under section 5 (c) of the Armed Forces Leave Act of 1946, in the case of mem- 
bers of the uniformed services on active duty on September 1, 1946, the number 
of calendar days of leave settled and compensated for under section 6, plus 
the number of calendar days’ leave standing to the member’s credit on that date, 
may not exceed 120 caiendar days, but the number of calendar days’ terminal 
leave granted and taken prior to that date need not be included in the 120-day 
limitation. 


Assistant Comptroller General Yates to the Secretary of the Army, 
June 8, 1951: 


Reference is made to your letter of September 19, 1950, concerning 
exceptions taken on vouchers 10701 and 15794, in the November 1946 
and January 1947 accounts of Major F. Bigley, FD, United States 
Army, and similar notices of exception taken in the accounts of other 
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disbursing officers for payments of accrued leave under the Armed 
Forces Leave Act of 1946 to certain individuals on active duty on 
September 1, 1946. The case of Lieutenant Glenn R. Hamer, serial 
number O-1555827 (voucher 10701), presumably is representative of 
the cases referred to in your letter. 

In the Hamer case it appears that the individual served as an en- 
listed man from August 18, 1939, through May 14, 1943; that he was 
appointed a commissioned officer in the Army of the United States 
May 15, 1943, and served under such appointment until January 27, 
1946, when he reverted to an enlisted status; that he again served as 
an enlisted man from January 28, 1946, to August 19, 1946, when he 
was appointed a commissioned officer in the Army, and on Septem- 
ber 1, 1946, he was serving on active duty as a first lieutenant. The 
officer stated in the “Officer’s Application For Settlement” attached to 
voucher 10701 that he took 40 days’ furlough during his first enlist- 
ment; he certified that he was granted 79 days’ terminal leave as an 
officer from October 21, 1945, through January 9, 1946, and that he 
had one day’s leave to his credit on September 1, 1946. The voucher 
shows that he was compensated for 88 days’ unused leave earned as 
an enlisted man, making a total of 167 days’ leave for which he was 
compensated or granted terminal leave. It is stated in your letter 
that section 5 (c) (1) of the Armed Forces Leave Act of 1946 contains 
no requirement for consideration of terminal] leave granted and com- 
pleted prior to September 1, 1946, in the case of a person on active 
duty on that date, and, therefore, the application form for use by 
officers on active duty on September 1, 1946, likewise contained no 
request for such information. Hence, it appears to be the view of 
the Department of the Army that under such circumstances an officer 
entering a terminal leave status prior to September 1, 1946, and later 
reentering on active duty prior to September 1, 1946, should to all 
intents and purposes be considered as being in an ordinary leave 
status. 

Section 5 (c) of the Armed Forces Leave Act of 1946, 60 Stat. 965, 
provides as follows: 

(c) In no event shall the number of calendar days of leave settled and com- 
pensated for under section 6 of this Act exceed one hundred and twenty calendar 


days; and in no event shall the number of calendar days of leave so settled and 
compensated for, plus— 

(1) in the case of a member on active duty on September 1, 1946 (other than 
a member on terminal leave on such date), the number of calendar days of leave 
accumulated or standing to such member’s credit on such date; or 

(2) in the case of a member or former member placed on terminal leave prior 
to September 1, 1946, the number of calendar days of such terminal leave exceed 
one hundred and twenty calendar days. 


It will be noted that subsections (c) (1) and (c) (2) of the said 
section 5 are connected by the conjunction “or,” which in statutory 
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construction should be given its normal disjunctive meaning unless 
such a construction renders the provision in question repugnant to 
other provisions of the statute. Gay Union Corporation v. Wallace, 
112 F. 192, 196; /n re Rice, 165 F. 2d 617, 619. Giving the word “or” 
its norma! disjunctive meaning, the said section 5 (c) clearly provides, 
in the case of a member on active duty on September 1, 1946, that the 
number of calendar days of leave settled and compensated for under 
section 6, 60 Stat. 965, plus the number of calendar days’ leave standing 
to the member’s credit on that date, may not exceed 120 calendar days. 
An examination of the legislative history of the said section 5 (c) 
shows that it was proposed by the Department of the Navy and offered 
July 23, 1946, by Senator Johnson of Colorado as an amendment to 
section 5 of H. R. 4051, which eventually became the Armed Forces 
Leave Act of 1946. While the wording of the amendment as originally 
proposed was somewhat changed prior to its ultimate enactment, it is 
not entirely clear from the amendment as originally proposed, or 
from the explanation thereof contained in a memorandum of the 
Under Secretary of the Navy to Senator Johnson, whether the 120- 
calendar day limitation was intended to include, in the case of mem- 
bers on active duty on September 1, 1946, the number of calendar days’ 
terminal leave granted and taken prior to September 1, 1946. See 
Congressional Record, Volume 92, Part 8, Pages 9713, 9714. How- 
ever, considering that it was intended that the word “or” be given its 
norma! disjunction meaning, this Office is not inclined to disagree with 
the view that the said section 5 (c) (2) was intended to apply only to 
those members on active duty on September 1, 1946, who were paren- 
thetically excluded in 5 (c) (1), that is, those who were on terminal 
leave on that date, particularly since it appears that settlements for 
unused leave have been made on such basis by the Department of the 
Army and few, if any, such claims are pending at this time. Accord- 
ingly, otherwise proper payments for unused leave made on the basis 
of the administrative interpretation of the said section will be passed 
to credit in the audit of disbursing officers’ accounts. 


[B-103726} 


Appropriations—Availability—Balances—No Year Appro- 
priations 


The unobligated and unexpended balance of the appropriation for the National 
Capital Park and Plannin; Commission contained in the General Appropriation 
Act, 1951, and made available until expended, although subject to a limitation on 
the amount available for personal services for the fiscal year, which limitation 
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had the effect of suspending the availability-until-expended provision, as far as 
persona: services are concerned during the particular fiscal year, will not be 
available for personal services and »ther necessary expenses during any succeed- 
ing fiscal year in which a limitation thereon is imposed on activities of the 
Commission. 


Comptroller General Warren to Acting Chairman, National Capital 
Park and Planning Commission, June 8, 1951: 


Reference is made to your letter of May 24, 1951, requesting a de- 
cision on certain questions pertaining to whether the unexpended and 
unobligated balances of appropriations made to the Nationa] Capital 
Park and Planning Commission, will be available for personal serv- 
ices and other necessary expenses of the Commission during the fiscal 
year 1952 and thereafter for the purpose of completing the obligation 
or expenditure of such balances. 

The letter of May 24, 1951, points out that the appropriation to the 
Commission contained in the Genera] Appropriation Act, 1951, Pub- 
lic Law 759, approved September 6, 1950, 64 Stat. 712, was made avail- 
able until expended but contained a limitation of $29,000 on the 
amount available for regular and part-time services during the fiscal] 
year, excepting services by contract. Also, the letter calls attention 
to the provision in the pending Independent Offices Appropriation 
Bill (H. R. 3880), under which expenditures for such purposes and 
for other necessary expenses, would be limited to $12,000 during the 
fiscal year 1952. It is stated in effect that strict adherence to such 
limitations would seriously curtail various activities due to neces- 
sity of long-range planning and would retard the land purchase pro- 
gram of the Commission during a period of constantly increasing 
land prices. 

The questions are set forth in the letter of May 24, as follows: 

With respect tc the limitation of $29,000 contained in the 1951 appropriation. 
whether the unexpended and unobligated balances of the two appropriations 
contained in said Act will be available for personal services and other necessary 
expenses of the Commission during the fiscal year 1952 and thereafter for the 
purpose of completing the obligation or expenditure of any such balances and 
(2) whether such unobligated balances will be available for persona) services 
and other necessary expenses during the fiscal year 1952 and thereafter in the 
event the 1952 appropriation is enacted as now approved by the House of Rep- 
resentatives, with a limitation either pertaining only to personal services or to 
personal services and other necessary expenses of the Commission 

Whether the limitations contained in the 1951 appropriation and that pro- 
posed in the House Bill for 1952 have any bearing on the availability of funds 
appropriated prio- to 1951. for personal services and other necessary expenses 
of the Commission during the fiscal year 1952 and thereafter. since these funds 
were made available until expended without any limitation in the appropria- 
tion language 

ln order to arrive at a proper conclusion in the instant matter there 
must be considered whether the Congress was directing its limita- 


tion at particular funds or whether it was attempting to limit the 
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total amount that might be spent for a specified purpose during a par- 
ticular fiscal year. It is granted that the provisos are attached to ap- 
propriations in a particular act and that funds appropriated thereby 
otherwise were made available until expended. However, an exam- 
ination of the legislative histories of the pertinent appropriation acts 
discloses quite clearly that the Congress was imposing the limitations 
on the activities of the Commission during the fiscal year for which 
appropriations then were being considered. 

The legislative history of the provision in the General Appropria- 
tion Act 1951, “That not exceeding $29,000 of the funds available 
under the above appropriation during the current fiscal year may be 
used for regular and part-time services,” consonant with the known 
legislative policy to restrict personnel ceilings to the minimum re- 
quirements, evidences a clear intent to limit all of the obligations of 
the Commission for the specified purpose during the fiscal year in 
question. See the Hearings before the Subcommittee of the Commit- 
tee on Appropriations, House of Representatives on the Independent 
Offices Appropriation Bill, 1951, at pages 1485-1486 and letter from 
the Chairman, National Capital Park and Planning Commission 
dated June 22, 1950, to the Chairman, Subcommittee on the Inde- 
pendent Offices Appropriation Bill 1951, United States Senate, 
printed at page 1075 of the Senate Hearings. Moreover, an identical 
limitation is contained in the appropriation to the Commission in the 
“Independent Offices Appropriation Act, 1950,” approved August 24, 
1949, Public Law 266, 63 Stat. 647. See in that connection the Hear- 
ings before the Subcommittee of the Committee on Appropriations, 
United States Senate, on the Independent Offices Appropriation Bill, 
1950, at pages 1171-1174. 

If it were to be held that the Congress intended to place a limita- 
tion only upon a particular appropriation, that is, a segment of all 
the funds authorized to be appropriated to the Commission, an absurd 
result could ensue. Under such a holding, if any balances of funds 
appropriated in prior appropriation acts remained unexpended and 
unobligated and were not subject to any limitation for personal serv- 
ices, the whole or any part thereof could be used for such services, 
limited only by the balance remaining, thus nullifying the specific 
limitation imposed by the Congress on expenditures for such services. 
I do not believe that it seriously can be contended that when the Con- 
gress first placed a limitation of $29,000 for personal services in the 
1950 fiscal year appropriation act, it intended that $50,000 or $100,000 
of prior appropriations, if such amount remained, could be used dur- 
ing that fiscal year for such services. The same reasoning applies to 
subsequent fiscal years where a like situation prevails. 
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I am of the view that the availability until expended provision of 
prior appropriations, so far as personal services are concerned, is 
suspended during the particular fiscal year in which a limitation on 
personal services or other expenses is contained in the annual appro- 
priation acts making appropriations to your Commission. 

In the light of the foregoing you are advised in answer to questions 
(1) (2) and (8) that, if a limitation as to personal services and other 
necessary expenses is imposed on the activities of the Commission 
during the fiscal year 1952, any unexpended and unobligated balance 
of prior appropriations would not be available during the fiscal year 
1952 for such purposes. 


[B-103278] 


Property—Public—Damage in Transit—‘Perils of the 
Sea” 


Damage to Government cargo which was caused by vessel equipment which had 
torn loose during a storm may not be attributed to a “peril of the sea” so as to 
relieve the carrier of liability where it is not shown that the weather encountered 
was so unusua’ or so severe as to be considered as unfureseeable or not reason- 
ably to be expected at the place and on the date of the storm. 


Comptroller General Warren to the Public Printer, June 11, 1951: 


Reference is made to your letter of May 3, 1951, requesting to be 
advised whether, in the opinion of this Office, the Isthmian Steamship 
Company is responsible for the damages involved in a shipment of 
171 rolls of newsprint. 

It is stated in your letter that 171 rolls of newsprint were purchased 
from the Crown Zellerbach Corporation, f. o. b. West Linn, Oregon, 
and that the Government Printing Office furnished a Government bill 
of lading for shipment of the paper by the Isthmian Steamship Com- 
pany aboard the S.S. Anniston City to Baltimore, Maryland, thence by 
railroad to Washington, D.C. Upon arrival in Baltimore, Maryland, 
15 of the rolls were found to have burst and were wet and, therefore, 
were not accepted by the Government. 

In regard to the rejection of the said 15 rolls of newsprint the Isth- 
mian Steamship Company, by letter of March 23, 1951, alleged, in 
effect, that the damage was caused by heavy weather encountered 
during the voyage and, consequently, such damage was the result of 
“perils of the sea” for which the ship is not liable, and advised that 
any claim made on account of such damage would be denied. 

The ship’s log, on the date such damage is presumed to have been 
sustained, shows the wind ranged from 7 to 10 on the Beaufort Scale 
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and the sea force ranged from 8 to 9 on the Norwegian Scale, and, 
based on entries in such log, there has been furnished the following 
account of the voyage: 

On February 22, 1951, in Latitude 35°50’ N., Longitude 74°22’ W., the S. S. 
“Anniston City” encountered heavy weather which lasted for several days. The 
decks were awash during much of the period, and there were 3 days of northwest 
gales. On this particular date the vessel shipped a heavy sea over the boat 
deck which carried away the No. 2 and No. 4 lifeboats and davits, the galley stock, 
the gun locker, the boat deck rails, the fire hose boxes, the boat fall reels, the 
crew mess ventilator, and a heavy work bench; this debris skidded across the 
No. 4 hatch, ripping the tarpaulins. The after davit of No. 4 lifeboat struck the 
No. 4 hold ventilator, causing considerable damage and admitting water to the 
cargo below. 

Apparently the Isthmian Steamship Company denies liability for 
such damage on the basis of the provisions of section 192 of United 
States Code, Title 46, which section reads as follows: 

If the owner of any vessel transporting merchandise or property to or from 
any port in the United States of America shall exercise due diligence to make 
the vessel in all respects seaworthy and properly manned, equipped, and supplied, 
neither the vessel, her owner or owners, agent, or charterers, shall become or 
be held responsible for damage or loss resulting from faults or errors in navi- 
gation or in the management of said vessel nor shall the vessel, her owner or 
owners, charterers, agent, or master be held liable for losses arising from dangers 
of the sea or other navigable waters * * *. 

The authorities appear to be in agreement that not al] storms con- 
stitute “peril of the sea.” In the case of The Josephine, 49 F. 2d 207, 
it is stated “A storm may or may not be such a peril. The test, 
however, seems tobe * * * that when a storm is of such unusual 
violence that it cannot reasonably be anticipated and avoided or can- 
not be resisted by ordinary exertions of skill and prudence and when 
it has caused unusual and unexpected damage to the hull of a sea- 
worthy vessel resulting in damage to her cargo, the loss may fairly 
be attributed to a peril of thesea * * * .” Also, in The Edith, 
10 F. 2d 684, the court received testimony that on the date of the 
storm there occurred “a strong easterly gale, the seas coming from 
the eastward and washing over the ship very heavy,” and the vessel 
underwent one of the worst storms in the master’s experience. The 
court was asked to infer that the covering of a hatch was torn away 
by what is technically called “peril of the sea.” However, the facts 
showed that the physical injury to the ship was very light, that noth- 
ing was broken and no structural injury was received by the vessel. 
It was held that “the Edith did not encounter any storm of that 
extreme violence which has long been counted as excusing peril of 
the sea for a ship thoroughly seaworthy, properly equipped, and 
well found.” In The Cypria, 46 F. Supp. 816, affirmed 137 F. 2d 
226, the facts show that the vessel there involved sailed from New 
York, February 8, 1940, and encountered heavy weather from Feb- 
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ruary 11th to 15th during which period the wind ranged from 8 to 10 
on the Beaufort Scale and the sea force ranged from 6 to 8 on the 
Norwegian Scale. The log entries indicated that on February 12, 
at 10 a. m., the speed of the vessel was reduced to dead slow; much 
water was on deck and some had penetrated into the cabins and in 
the provision room; two portholes on the boat deck were knocked 
in; and a lifeboat on the after deck was damaged. On February 13, 
the vessel labored heavily and shipped large quantities of water; her 
hull and stearing gear were heavily strained. Nevertheless, in that 
case the court stated that a “Wind force of 8 to 10 on the Beaufort 
Scale accompanied by seas of the force of 6-8 on the Norwegian Scale 
are not extraordinary in winter crossings of the Atlantic. It is not a 
storm of such extreme violence as to be classified as a peril of the sea. 
The Rosalia, 2 Cir., 264 F. 285; The Edith, 2 Cir., 10 F. 2d 684; The 
Emilia, D. C., 13 F. Supp. 7. It was a severe storm but nothing 
‘catastrophic’ or extreme about it. The Cypria was not subjected to 
heavy battering in abnormal wind and sea. Aside from some minor 
damage on deck, there was no damage except to rivets which were 
too weak to stand the strain,” and it was held that the damage to 
the cargo was not due toa “peril of the sea.” 

The entry in the log of the S. S. Anniston City, dated February 22, 
1951, indicates that the vessel suffered little if any structural damage 
as a result of the heavy weather encountered, but, rather, indicates 
that any damage that may have been sustained by the vessel was 
caused by the equipment which was torn loose and skidded into No. 4 
ventilator, permitting water to reach the cargo below. In view of 
the foregoing it is clear that the Isthmian Steamship Company has 
not established that the heavy weather encountered by the S. S. 
Anniston City was so unusual or so severe as to be considered as 
unforeseeable or not reasonably to be expected. Nor does the record 
establish that the articles carried away by the storm and which 
skidded into the ventilator were secured in such a manner as to with- 
stand a storm such as might reasonably be expected at the place and 
on the date of the storm. In this connection see The Rosalia, 264 F. 
285, wherein it is stated that “It is the duty of the carrier * * * 
affirmatively to show that the damage arose from an excepted peril; 
if the matter remains doubtful, the carrier is not excused * * * 
and this is true, whether the doubt exist as to the nature of the 
injurious occurrence or the sufficiency of the cause assigned.” 

Accordingly, on the basis of the present record, you are advised that 
it must be held that the Isthmian Steamship Company is liable for 
damages involved. Cf. 10 Comp. Gen. 447; 13 id. 385; and 26 id. 242. 

The papers are returned herewith. 
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[B-45992] 


Pay—Active Duty—Naval Reserve Officers—Periods Sub- 
sequent to Separation and Revocation of Commission 


A Naval Reserve officer whose commission was revoked by the Secretary of the 
Navy under authority in section 14 (a) of the act of June 23, 1938, because of 
unsatisfactory performance of duty and unauthorized use of Government vehi- 
cles, and who also was released from active duty pursuant to authority in 
sections 5 and 6 of che Naval Reserve Act of 1938, is not entitled to pay and 
allowances after the effective date of separation and revocation, irrespective 
of the reason therefor, in view of the provisions in section 7 of the Naval 
Reserve Act permitting pay and allowances to Naval Reserve officers only when 
pea on active or training duty or in authorized travel to and from such 
uty. 


Decision by Assistant Comptroller General Yates, June 12, 1951: 


Reference is made to letter of April 4, 1951, with enclosures, re- 
questing review of settlement dated June 14, 1950, which disallowed 
a claim for pay and allowances believed due a lieutenant commander, 
United States Naval Reserve, subsequent to the date of his separation 
from the service and the revocation of his commission pursuant to 
orders of December 31, 1943. 

Orders from the Secretary of the Navy addressed to the officer via 
the Chief of Naval Personnel, dated December 31, 1943, provide, in 
material part, as follows: 


1. You will report immediately for examination to the Medical Officer in 
Command, Naval Dispensary, Navy Department, Arlington Annex, Arlington, 
Virginia, to determine your physical fitness for separation from the U. S. Naval 
Reserve. If found not physically qualified, the remainder of these orders is 
suspended until you are otherwise informed by the Bureau of Naval Personnel, 
and the examining medical officer shall immediately advise the Bureau of Naval 
Personnel with recommendation regarding your disposition. If found physically 
qualified, you will regard yourself detached; proceed to your home. 


7 & * * t * s 


3. Your commission as a Lieutenant Commander, E-V (S), in the U. S. Naval 
Reserve is hereby revoked effective upon the fifth day following your detach- 
ment, pursuant to paragrapb one hereof, and you are hereby discharged from 
the U. S. Naval Reserve effective that date. This action is taken because of your 
unsatisfactory performance uf duty while serving as Resident Assistant Super- 
visor of Shipbuilding, American Shipbuilding Company, Lorain, Ohio and be- 
cause of rour repeated unauthorized use of a government owned vehicle for 
your own personal convenience in violation of the orders of the Secretary of 
the Navy and of the Commandant, NINTH Nava! District. 


Endorsements on such orders show that they were delivered to the 
officer on January 1, 1944; that on the same day he was examined and 
found physically qualified for the revocation of his commission, and 
that he was detached at Washington, D. C., on January 1, 1944. 

In the officer’s request for review he alleges that his separation from 
the United States Naval Reserve under the orders of December 31, 
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1943, was illegal, and on such basis he urges that he is entitled to 
pay and allowances from January 4, 1944, to September 20, 1944. 

Section 14 (a) of the act of June 23, 1938, 52 Stat. 944, 951, provides 
in pertinent part as follows: 

The Secretary of the Navy, under such regulations as he may prescribe, may 
hereafter revoke the commission of any officer on the active list, initially com- 
missioned after the date of this Act, who, at the date of said revocation has had 
less than seven years of continuous service as a commissioned officer of the line 


of the Navy or of the Marine Corps, and each officer whose commission is so 
revoked shall be discharged from the naval service. * * * 


Section 5 of the Naval Reserve Act of 1938, approved June 25, 1938, 
52 Stat. 1175, 1176, provides in pertinent part as follows: 


* * * That the Secretary of the Navy may release any member from active 
duty either in time of war or in time of peace. 


Section 6 of said act, 52 Stat. 1176, provides in pertinent part: 


* * * That officers and enlisted men of the Naval Reserve on active duty 

shall be subject to separation therefrom in the same manner as may be provided 
by or in pursuance of law for the separation of officers and enlisted men of the 
Regular Navy. * * * 
And section 7 of said act, 52 Stat. 1176, authorizes payment of active- 
duty pay and allowances to commissioned officers of the Naval Reserve 
only “when employed on active duty or on training duty with pay or 
when employed in authorized travel to and from such duty.” 

The Secretary of the Navy, acting within his discretion and under 
the authority granted to him in the above-quoted provisions of sections 
5 and 6 of the Naval Reserve Act of 1938, issued the orders of Decem- 
ber 31, 1943, by which the officer was released from active duty in the 
U. S. Naval Reserve effective January 6, 1944, and in view of the 
above-quoted provision of section 7 of said act, he was not entitled to 
active-duty pay and allowances after January 6, 1944, irrespective of 
the reason for his release from active duty and the revocation of his 
commission. See Denby v. Berry, 263 U. S. 29. Therefore, since it 
appears that active-duty pay and allowances have been paid to the 
officer through January 6, 1944, the effective date of his release from 
active duty, there is no legal basis for the payment of his claim. 

Accordingly, for the reasons stated herein, the disallowance of the 
claim by the settlement of June 14, 1950, is sustained. 


979477—52——-34 
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[[B-103182] 


Leaves of Absence—Annual—Lump-Sum Payments—Rota- 
tive Workweeks 


The lump-sum payment for leave authorized to be paid upon separation from 
service pursuant to the act of December 21, 1944, is required to be in an amount 
equal to the compensation an employee would have received had he remained 
in service until the expiration of his current and accrued annual leave, so that 
where employees are on a regular rotative schedule in which the workweek 
changes regularly, the lump-sum leave payment is to be computed upon the basis 
of the workdays, holidays, etc., occurring within the rotative workweeks which 
would have been served by the employee had he remained in the service during 
the period over which the leave is computed. 


Comptroller General Warren to the Secretary of Commerce, June 


12, 1951: 


Reference is made to your letter of May 2, 1951, requesting decision 
with respect to the validity of regulations issued by the Weather 
Bureau for computing lump-sum payments for accumulated and ac- 
crued annual leave under the act of December 21, 1944, 58 Stat. 845, 
the regulations providing as follows: 

Effective with the pay period beginning January 22, 1950, lump-sum payments 
for annual leave to employees who are on a scheduled work week other than 
Monday through Friday will be computed by using the scheduled workweek 
in effect at the time of separation for the remaining portion of <he pay period 
in which the separation occurs; and the regular work week of Monday through 
Friday with Sunday and Saturday as scheduled days off for the remainder of 
the period on which the lump-sum payment is computed. 

The act of December 21, 1944, 58 Stat. 845, provides in pertinent 
part: “Such lump-sum payment shall equal the compensation that 
such employee would have received had he remained in the service 
until the expiration of the period of such annual or vacation leave.” 
It is explained in your letter that prior to January 22, 1950, lump- 
sum payments were computed in the Weather Bureau by using the 
workweek that was in force at the time of separation, but it was ad- 
ministratively determined that this procedure was not wholly cor- 
rect in view of the fact that employees of the Weather Bureau who 
performed duty on scheduled workweeks other than Monday through 
Friday are scheduled on a rotative shift basis, which involves a change 
of the workweek at the end of each biweekly pay period: 

As the regulation quoted above would not, in all cases, result in 
the employee’s receiving an amount equal to the compensation which 
would have been received had he remained in the service until the 
expiration of the period of leave, it does not meet fully the require- 
ments of the Lump-sum Leave Act. Where employees are on a regu- 
lar rotative schedule in which the workweek changes regularly, it 
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would appear that the only correct method of computing the lump- 
sum leave would be upon the basis of the workdays, holidays, etc., 
occurring within the rotative workweeks which would have been 
served by the employee had he remained in the service during the 
period over which the leave is computed. B-98251, January 5, 1951; 
26 Comp. Gen. 212. Your question is answered accordingly. 


[B-103129] 


Bids—Mistakes—Negligence 


A contractor who, prior to submission of a bid which was accepted by the Gov- 
ernment, negligently failed to familiarize himself with the specifications and was 
for that reason unable to furnish suitable material of the grade required must 
bear the consequences of his negligence and is not entitled to have the pur- 
chase order canceled without first being declared in default under the contract. 


Comptroller General Warren to the Public Printer, June 14, 1951: 


Reference is made to your letter of April 30, 1951, requesting a de- 
cision as to whether purchase order No. 09631, issued on December 
20, 1950, to the Riverside Paper Corporation for the manufacture 
of 40,000 pounds of chemical wood white mimeograph paper, for the 
price of $6,500, may be cancelled. 

By teletype dated December 18, 1950, the Director of Purchases, 
Government Printing Office, advised the Riverside Paper Corporation 
that, in accordance with regulation No. 2, issued by the Nationa] Pro- 
duction Authority on October 2, 1950, the Government Printing Office 
was directing a DO-rated order to the corporation for the production 
of 40,000 pounds (approximately 270,300 sheets) of chemical wood 
white mimeograph paper, meeting current specifications for lot 104, 
shipment of which was to be made January 2, 1951. The corporation 
was requested to submit a quotation for furnishing the paper f. o. b. 
Government Printing Office warehouse or warehouse siding, and was 
advised that upon receipt of the quotation a formal numbered order 
would be issued therefor. In response to said teletype, the Riverside 
Paper Corporation, on December 19, 1950, telegraphed the Director 
of Purchases, Government Printing Office, as follows: 

RETEL PRICE REAM MARKED ON SKIDS $13.75 MILL CARLOAD 
FREIGHT ALLOWED SHIPMENT WEEK OF JANUARY 2. 

By letter dated December 22, 1950, the corporation confirmed its pro- 
posal, quoted above, and in accordance therewith the purchase order 
involved was issued and the contract was assigned No. GP-6198A. 
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The specifications for lot 104 provided, in pertinent part, as follows: 


Folding endurance: Average, each direction, not less than 
folds (Schooper 20, M. I T. 10). 


othndie double 





Surface and finish: Shall withstand a Dennison No. 11A wax test on both 
sides of the sheet and be free from lint, fuzz, and loose particles which will 
pick or lift under normal conditions in use. The paper must be suitable for 
multilith, mimeograph and liquid process duplicating. 

It appears that the Riverside Paper Corporation, on January 10, 
1951, shipped to the Government Printing Office 40,034 pounds of 
chemical wood white mimeograph paper and that, on February 2, 
1951, the paper was sampled and tested by the Technical Director, 
Government Printing Office, who, by memorandum dated February 
20, 1951, advised the Public Printer and the Board of Inspection that 
the paper failed to comply with the specifications in the following 
particulars: (1) it was found to pick badly; (2) it was low in fold- 
ing endurance in the across machine direction, the tests showing 
“a fold of 5 and 4 double folds,” whereas the specifications called for 
20 double folds; and (3) its mimeographing quality was not satis- 
factory. Thereupon, the contractor was notified that the paper was 
considered unsuitable for use in the Government Printing Office and 
was requested to furnish shipping instructions for the removal 
thereof. You state, however, that one skid of the paper was used 
but that the balance of 38,245 pounds has been returned to the con- 
tractor. In a letter dated March 28, 1951, the contractor stated that 
it could not furnish suitable paper of the grade required and, there- 
fore, requested that the order be cancelled. You state that it is be- 
lieved that the contractor is unfamiliar with your lot specifications 
since it is not one of your usual suppliers. 

The exchange of the telegrams, referred to above, the issuance of 
the purchase order pursuant thereto, and the acceptance of the order 
by the contractor resulted in a binding contract which the Govern- 
ment is entitled to have performed in strict accordance with its 
terms—including the specifications which formed a part thereof— 
and the right thus vesting in the Government cannot be waived, given 
away or surrendered by any official of the Government. Simpson v. 
United States, 172 U. S. 372; United States v. American Sales Cor- 
poration, 27 F, 2d 389; Pacific Hardware and Steel Company v. United 
States, 49 C. Cls. 327, 335; Bausch & Lomb Optical Company v. United 
States, 78 C. Cls. 584, 607. 

With respect to your suggestion that the Riverside Paper Corpora- 
tion is unfamiliar with your lot specifications, since it is not one of 
your usual suppliers, it may be pointed out that in the teletype dated 
December 18, 1950, it was plainly stated that the paper must comply 
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with specifications for lot 104 and that, in its letter of December 22, 
1950, confirming its telegraphic quotation, the contractor stated that 
the paper would meet “current specifications for Lot 104.” Hence, 
if the contractor failed to familiarize itself with the specifications, 
prior to the submission of its proposal, such failure was clearly the 
result of its own negligence and it must bear the consequences thereof. 
17 Comp. Gen. 823. 

Accordingly, on the present record, you are advised that there is 
no legal basis for the cancellation of the purchase order involved 
without first declaring the contractor in default under the contract. 

The papers transmitted with your letter are returned herewith as 
requested. 


[B-103651} 


Subsistence—Leaves of Absence—Sick Leave During Travel 
Status 






In view of the provisions of paragraph 45c of the Standardized Government 
Travel Regulations that whenever a traveler takes leave of absence of any kind 
because of being incapacitated on account of illness or injury not due to his own 
misconduct the prescribed per diem in lieu of subsistence shall continue for a 
certain specified period, an employee who is absent from his temporary duty 
station due to illness and at his residence, which is not at his official head- 
quarters, may be considered to be a travel and subsistence status during the 
period of leave of absence. 


Comptroller General Warren to Lt. Col. William W. Knox, Depart- 
ment of the Army, June 14, 1951: 

Reference is made to your letter of December 29, 1950, forwarded 
to this Office by sixth indorsement of May 21, 1951, from the Office 
of the Chief of Engineers, requesting a decision as to whether pay- 
ment may be made on the voucher submitted therewith in favor of 
Olis R. Gainer, covering per diem in lieu of subsistence during the 
period October 28 through November 5, 1950. 

It is stated that Mr. Gainer is a civilian employee whose permanent 
duty station is Huntington, West Virginia. By travel order No. 952, 
dated September 25, 1950, he was authorized to travel on official busi- 
ness to Zanesville and Portsmouth, Ohio, and such other points in the 
Huntington district as necessary. Mr. Gainer performed official duty 
at various temporary duty stations, including Zanesville where he was 
on temporary duty during the working hours on Friday, October 27, 
1950. He departed from his temporary duty station at Zanesville at 
6 p. m. on Friday, October 27, and went to his residence at Parkers- 
burg, West Virginia, with the intention of returning to Zanesville on 
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Monday, October 30. However, because of illness he was unable to 
return and was on leave of absence because of that illness not due to 
his own misconduct during the period Monday, October 30 through 
Friday, November 3, and reported for duty at Zanesville on Monday, 
November 6. 

It is stated in your letter that your doubt in the matter is (1) 
whether per diem in lieu of subsistence may be paid to cover sick 
leave when such leave is taken at a point other than the temporary 
or permanent duty stations, and (2), if not, whether per diem may 
be paid to cover the nonwork days, Saturdays and Sundays. imme- 
diately preceding and following the leave of absence. 

Paragraph 45a of the Standardized Government Travel Regula- 
tions, as amended October 1, 1950. provides in part that where leave 
of absence does not begin or terminate within the traveler’s prescribed 
hours of duty the traveler will be regarded as being in a subsistence 
status until midnight of the last day preceding the leave of absence, 
and from 12:01 a. m. of the day following the leave of absence, and 
that a traveler will be considered to be in a subsistence status on non- 
work days unless he returns to his official station or unless such non- 
work day is immediately preceded and followed by leave of absence. 
Paragraph 45c of the regulations provides that whenever a traveler 
takes leave of absence of any kind because of his being incapacitated 
on account of his illness or injury not due to his own misconduct, the 
prescribed per diem in lieu of subsistence shall continue for a certain 
specified period. 

In General Accounting Office decision of May 2, 1951, B-102491, 
to you, which was rendered subsequent to your present submission, 
there was considered a voucher covering a payment for per diem in 
lieu of subsistence as to which you raised questions similar to those 
here involved. However, the holding in that decision, to the effect 
that per diem in lieu cf subsistence was not payable to the employee 
during a period when absent from his temporary duty station on a 
leave of absence due to illness, is not for application here because the 
employee there was considered as having spent the leave of absence 
at his official station by reason of the fact that he was at his home 
from which he ordinarily commuted daily to his official station. 

Since, in the instant case, Mr. Gainer was on official business away 
from his official headquarters during the period of his leave of ab- 
sence due to illness, the provisions of paragraph 45c, above, have the 
effect of continuing him in a travel and subsistence status during the 
period of such leave, and, therefore, he is entitled to receive per diem 
in lieu of subsistence during such leave of absence, notwithstanding 
the fact that he was absent from his temporary duty station and at 
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his residence. It is to be noted that paragraph 45c of the Standard- 
ized Government Travel Regulations now in effect does not require 
the presence of a traveler at a temporary duty station on nonwork 
days for per diem purposes as did paragraph 45a of the old regula- 
tions. The foregoing answer makes it unnecessary to consider your 
second question. 

Accordingly, while Mr. Gainer was at his residence and was absent 
from his temporary duty station during the entire period covered by 
the voucher, including the nonwork days which either were preceded 
by or were followed by an actual duty status, he was still absent from 
his official permanent headquarters in a subsistence status during the 
entire period covered by the voucher. In view thereof, the voucher 
covering per diem in lieu of subsistence during the period from Satur- 
day, October 28 through Sunday, November 5, may be paid, if other- 
wise proper. 

The voucher is returned herewith. 


[B-98570] 


Leaves of Absence—Annual—Lump Sum Payments—Effect 
of General Appropriation Act, 1951 


The restriction in section 1212 of the General Appropriation Act, 1951, upon 
payment for annual leave earned by civilian officers and employees during the 
calendar year 1950 and unused at the ciose of business on June 30, 1951, does 
not apply to a lump sum payment for 1950 accumulated leave in the case of 
an employee who is separated from the service prior to June 30, 1951, but who is 
not compensated for the leave until after that date due to administrative delay 
in accomplishing payment. 


The restriction in section 1212 of the General Appropriation Act, 1951, upon 
payment for annua! leave earned by civilian officers and employees during the 
calendar year 1950 and unused at the close of business on June 30, 1951, does 
not apply in the case of an employee in a leave-with-pay status on June 30, 1951, 
who is separated from the service on that date, so as to preclude payment after 
June 30, 1951, for 1950 accumulated leave used while in the leave-with-pay 
status, or for any unused portion of such leave. 


The provision in section 1212 of the General Appropriation Act, 1951, exempting 
employees whose post of duty is outside the continental United States from the 
prohibition upon the expenditure of funds for the payment of 1950 annual leave 
accruals unused by July 1, 1951, does not apply to an employee who is trans- 
ferred to a post of duty within the continental United States prior to June 30, 
1951, even though the transfer is at such time as will not permit the taking of 
1950 annual leave before that date. 


The provision in section 1212 of the General Appropriation Act, 1951, exempting 
employees whose post of duty is outside the continental United States from 
the prohibition upon the expenditure of funds for the payment of 1950 leave 
accruals unused by July 1, 1951, does not apply in the case of an employee 
who does not arrive at his foreign post of duty until after June 30, 1951, even 
though ordered to such post of duty prior te that date. 
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Comptroller General Warren to the Administrator, Housing and 
Home Finance Agency, June 15, 1951: 


Reference is made to your letter of June 4, 1951, requesting deci- 
sion upon certain questions, quoted below, with respect to the appli- 
cation of section 1212 of the General Appropriation Act of 1951, 
Public Law 759, approved September 6, 1950, 64 Stat. 768, which sec- 
tion provides as follows: 


No part of the funds of, or available for expenditure by any corporation or 
agency included in this Act, including the government of the District of Colum- 
bia, shall be available to pay for annual leave accumulated by any civilian officer 
or employee during the calendar year 1950 and unused at the close of business 
on June 30, 1951: Provided, That this section shall not apply to officers and 
employees whose post of duty is outside the continental United States: And 
provided further, That this section shall not apply with respect to the payment 
of compensation for accumulated annual leave in the case of officers or em- 
ployees who leave their civilian positions for the purpose of entering upon active 
military or naval service in the Armed Forces of the United States. 


The questions presented in your letter are stated, as follows: 


1. Does the restriction apply to a lump-sum payment for 1950 accumulatea 
leave in the case of an employee who resigns on June 25, 1951, and whose 
voucher, because of the 10-day lag in submission of pay rolls or other factors, 
is not paid until some time after June 30. In other words does the restriction 
require the forfeiture of that part of the lump-sum payment representing unused 
leave accumulated during the calendar year 1950, and not liquidated by actual 
payment before June 30, 1951. 

2. In the case of an employee who resigns as of the close of business on June 
30, 1951, and who has been on annual leave up to and including that day, does 
the restriction apply to payment made after that date for (a) the 1950 accumu- 
lated leave which he has been using up during his leave-with-pay status, or (b) 
the unused portion of 1950 accumulated leave. 


It would also be helpful if you would clarify the following issues raised by 
the proviso in section 1212 which excepts employees whose post of duty is outside 
the continental United States. These questions do not involve the factor of time 
of payment raised above. 

1. [3] Does the restriction apply to leave which was accumulated during 1950 
while outside the continental United States by an employee who returns to con- 
tinental United States prior to June 30, 1951, but not in sufficient time to use up 
the accumulation or who is not permitted to use up the accumulation because of 
the pressure of work. See in this connection B-99676, January 11, 1951, question 
4 (b), which raises a similar question in regard to employees returning from 
military service. 

2. [4] Does the restriction apply to 1950 accumulated leave in the case of an 
employee who is ordered to a post of duty outside the continental United States 
prior to June 30, 1951, but who does not arrive at his post of duty until after 
that date. 


Section 1 of the Lump-Sum Leave Act of December 21, 1944, 58 Stat. 
845, provides in pertinent part: 


That whenever any civilian officer or employee o: the Federal Government or 
the government of the District of Columbia is separated from the service or 
elects to be paid compensation for leave in accordance with the Act of August 
1, 1941, as amenced by the Act of April 7, 1942, or section 4 of the Act of June 
28, 1943, he shall be paid compensation in a lump sum for all accumulated and 
current accrued annual or vacation leave to which he is entitled under existing 
law. Such lump-sum payment shall equal the compensation that such employee 
would have received had he remained in the service until the expiration of the 





Comp.Gen.} DECISIONS OF THE COMPTROLLER GENERAL 515 


period of such annual or vacation leave: * * * That the lump-sum pay- 
ment herein authorized shall not be regarded, except for purposes of taxation, 
as salary or compensation and shall not be subject to retirement deductions. 

As the right to lump-sum payment vests in the employee “when- 
ever” he “is separated from the service,” the employee’s rights become 
fixed as of the date of his separation and are not in any way changed 
by the administrative delay in accomplishing payment. Accordingly, 
question 1 is answered in the negative. 

An employee who is on leave up to the close of business on June 30, 
1951, has effectively used his annual leave covering absences up to 
that date and hour and accordingly such leave is not “unused” at the 
close of business June 30, 1951, and payment therefor may be made 
after that date. Question 2a is thus answered in the negative. 

With respect to question 2b, the literal language of the statute, 
namely, “annual leave accumulated * * * during the calendar 
year 1950 and unused at the close of business on June 30, 1951,” would 
require an affirmative answer; that is to say, such literal language 
would require that a person separated from the service at the close 
of business June 30, 1951, could not be paid after that time for any 
1950 calendar year leave unused at that time. However, as hereinafter 
demonstrated, it is not believed that this was the intention of the 
Congress in view of the inequitable and absurd result of such a con- 
struction. For instance, under such an interpretation an employee 
separated at any time on June 30, 1951, prior to the close of business: 
on that day would be entitled to lump-sum payment for any unused 
1950 annual leave while a person separated sometime later (ranging 
from minutes to hours) but at the close of business on that day would 
be required to forfeit such leave. In considering a prior 90-day limita- 
tion upon accruals of leave it was held by this Office that the Lump- 
Sum Leave Act permitted payment to an employee separated on De- 
cember 31 of a calendar year for the 90 days’ leave accumulated prior 
to that calendar year plus accruals for the current calendar year not- 
withstanding that had he remained in the service he would have for- 
feited all annual leave in excess of 90 at the close of business on 
December 31 of that year. 24 Comp. Gen. 659. Accordingly, as no 
rights can be determined and no effect can be given to this restriction 
until after the close of business on June 30, 1951, it appears reasonable 
to conclude, and it is so concluded here, that a person separated from 
the service at the close of business June 30, 1951, becomes vested at 
that time with the right to payment for all accumulated leave to his 
credit at that time including leave earned during the calendar year 
1950. 

In decision of January 11, 1951, B-99676, 30 Comp. Gen. 290, it 
was held that the exception from the restriction of section 1212 in 
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favor of those employees “whose post of duty is outside the United 
States” depends upon the employee’s status at the close of business 
on June 30, 1951, when the restriction otherwise becomes effective, and 
that the transfer of an employee to a post of duty within the conti- 
nental United States prior to July 1, 1951, would make the employee 
subject to this restriction. It is realized that this may result in hard- 
ship with respect to those employees who may be transferred to the 
continental United States at such time as will not permit the taking 
of the 1950 annual leave before June 30, 1951, but this is a matter 
which could have been, or could be controlled administratively by 
making the transfer earlier or deferring the transfer until after June 
30,1951. The case of civilian employees may be distinguished in this 
respect from the case of employees returning from military service 
whose military status could not be adjusted by the civilian agency to 
prevent the loss of leave. See question 4b of decision of January 11, 
1951, B-99676. Question 1 [3] is answered accordingly. 

It has been held generally that a change of official station when the 
person is not already at the new station does not become effective until 
the employee arrives at the new post of duty. 5 Comp. Gen. 337, and 
874; 23 id. 342; B-99954, December 28, 1950. Accordingly, a person 
who upon transfer does not arrive at his foreign post of duty until 
after June 30, 1951, would not come within the exception applicable 
to employees at a foreign post of duty and the restriction of section 
' 1212 would require the forfeiture of any 1950 annual leave to his credit 
at the close of business on June 30, 1951. Question 2 [4] is answered 
accordingly. 


[B-103682] 


Leaves of Absence—Annual—Statutory Payment Restric- 
tions—Economic Stabilization Agency 


While the prohibition in section 1212 of the General Appropriation Act, 1951, 
upon the expenditure of funds for the payment of 1950 annual leave accruals 
unused by July 1, 1951, may not be said to be legally applicable to Economic 
Stabilization Agency funds which were not appropriated by said act, an ad- 
ministrative requirement for employee’s use of leave similar to that of agencies 
subject to the act would appear to be in keeping with the spirit of the act and 
the purpose of Congress which was to restrict generally payment to Government 
employees for any annual leave earned during the calendar year 1950 and unused 
at the close of business on June 30, 1951. 


An employee who transfers on or before June 30, 1951, from the Economic Stabili- 
zation Agency to an agency subject to the provisions of section 1212 of the Gen- 
eral Appropriation Act, 1951, prohibiting the payment for annual leave 
accumulated by an employee during the calendar year 1950 and unused at the 
close of business on June 30, 1951, may not be paid by the new agency for any 
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annual leave accrued during the calendar year 1950 and unused at the close of 
business on June 30, 1951. 


An employee who transfers to the Economic Stabilization Agency after July 1, 
1951, from an agency subject to the provisions of section 1212 of the General 
Appropriation Act, 1951, prohibiting the payment for annual leave accumulated 
by an employee during the calendar year 1950 and unused at the close of business 
on June 30, 1951, may not be paid by the Economic Stabilization Agency for any 
unused 1950 leave. 


A lump-sum payment for accrued annual leave upon an employee’s transfer 
between agencies subject to the same leave system is unauthorized, so that an 
employee who transfers from the Economic Stabilization Agency on or after 
July 1, 1951, to an agency under the same leave system but subject to the 
provisions of section 1212 of the General Appropriation Act, 1951, prohibiting 
the payment for 1950 annual leave accruals unused by July 1, 1951, may not be 
paid by the new agency for annual leave accumulated during the calendar year 
1950 nor may a lump-sum payment be made by the Economic Stabilization Agency 
for such leave. 


Comptroller General Warren to the Administrator, Economic 
Stabilization Agency, June 15, 1951: 


Reference is made to your letter of May 23, 1951, requesting a de- 
cision as to whether the Economic Stabilization Agency and its com- 
ponent offices are subject to the restrictions contained in section 1212 
of the General Appropriation Act, 1951, 64 Stat. 768, which section 
provides in pertinent part as follows: 


No part of the funds of, or available for expenditure by any «orporation or 
agency included in this Act, including the Government of the District of Co- 
lumbia, shall be available to pay for annual leave accumulated vy any civilian 
officer or employee during the calendar year 1950 and unused at the close of 
business on June 30,1951 * * *. 


It is pointed out in your letter that the Economic Stabilization 
Agency was established under authority of the Defense Production 
Act of 1950 (Public Law 774, 81st Congress) 64 Stat. 798, and that 
funds therefor were appropriated in the Supplemental Appropria- 
tion Act, 1951 (Public Law 843, 81st Congress) , 64 Stat. 1044. There- 
fore, since the said agency was not included in the General Appro- 
priation Act, 1951, and since the restrictions in section 1212 thereof 
appear to be limited to corporations or agencies included in the said 
act, the following questions are presented for decision: 


(1) Are the provisions of section 1212 of the General Appropriation Act pro- 
hibiting payment for annual leave accumulated by an employee during the 
calendar year 1950 and unused at the close of business on June 30, 1951, appli- 
cable to the Office of Price Stabilization, which was created pursuant to the 
Defense Production Act? 

Assuming that the answer to the above question is in the negative, and that 
the Economic Stabilization Agency is not subject to the restrictions contained 
in section 1212 of the General Appropriation Act, answers to the following ques- 
tions are important to the internal administration of the Economic Stabiliza- 
tion Agency : 

(1) May an employee who transfers on or after July 1, 1951, from the Eco- 
nomic Stabilization Agency to an agency subject to the provisions of section 
1212, be paid by his new agency for annual leave accumulated py him during 
Sarr year 1950 and unused by him at the close of business on June 30, 
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(2) May an employee who transfers on or before June 30, 1951, from the Eco- 
nomic Stabilization Agency to an agency subject to the provisions of section 
1212, be paid by his new agency for annual leave accumulated by him during the 
calendar year 1950 and unused by him at the close of business on June 30, 1951? 

(3) May an employee who transfers to the Economic Stabilization Agency 
after July 1, 1951, from an agency subject to the provisions of section 1212, be 
paid by the Economic Stabilization Agency for annual leave accumulated by 
him during the calendar year 1950 and unused at the close of business on June 
30, 1951? 

(4) Is the Economic Stabilization Agency authorized to make a lump-sum 
payment for all accumulated and current accrued annual leave credited to an 
employee who transfers on or after July 1, 1951, from the Economic Stabili- 
zation Agency to an agency subject to the provisions of section 1212? 

Since the prohibition contained in section 1212, supra, by its terms 
is applicable only to the funds of corporations or agencies included 
in the General Appropriation Act, 1951, and as funds for the Eco- 
nomic Stabilization Agency were not contained in the said act, the 
prohibition legally may not be said to be applicable to funds of the 
said agency. However, having in mind that, by the enactment of said 
provision, the purpose of the Congress was to restrict generally pay- 
ment to Government employees for any annual leave earned during 
the calendar year 1950 and unused at the close of business on June 
80, 1951, it would appear to be in keeping with the spirit of the act 
if you recommended to employees of your agency that their 1950 an- 
nual leave be used by June 30, 1951. Such recommendation would ap- 
pear to be particularly in order in view of the fact that the Congress 
might very well prohibit the use of 1952 fiscal year funds appropriated 
to your agency for the payment of any leave which was earned during 
the calendar year 1950 and had not been used at the close of business 
on June 30, 1951. The principal question submitted is answered 
accordingly. 

With respect to additional questions 1 and 2, you are advised that 
since the funds of the agency to which the employees transferred would 
be chargeable with any annual leave accrued during the calendar 
vear 1950 and unused at the close of business on June 30, 1951, the 
provisions of section 1212, supra, would prohibit payment by the new 
agency to employees of the amount of any unused leave. 

With respect to question 3 it was stated in decision of September 
29, 1950, B-98189, (30 Comp. Gen. 128) that— 

The purpose sought to be accomplished by the above-quoted provision of law 
is “to prevent the accumulation of annual leave during the present calendar 
year,” quoting from page 10 of House Report No. 1797, accompanying H. R. 
7786, which became the present law. From a study of the legislative history 
there is no reasonable basis for any conclusion other than that the Congress 
intended to prevent Government employees from increasing the amount of 
annual leave that had accumulated to them on January 1, 1950, by any annual 
leave which accrued to them during the calendar year 1950. 

Applying that purpose to question No. 3 it must be concluded that 
for all practical purposes under existing law, from the standpoint of 
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pay, the unused 1950 leave is lost to employees to whom the prohi- 
bition applies, after the close of business June 30, 1951, and it may 
not be restored by the expedient of transferring thereafter to an 
agency to which section 1212 is not applicable. Question 3, therefore, 
is answered in the negative. 

Additional question No. 4 is answered in the negative, there being 
no authority for the making of a lump-sum payment for accumulated 
and current accrued annual leave upon the transfer of an employee 
to an agency which is subject to the same leave system as the Eco- 
romic Stabilization Agency. 


[B-103047} 


Taxes—State and Federal—Gasoline—Vendor’s Payment 


Liability 


The legal liability for payment of Federal and Arizona gasoline taxes rests 
upon the producer, distributor or vendor and is in no way affected by failure to 
collect the tax from the consumer, so that amounts representing such taxes 
collected by a concessioner incident to the sale of gasoline under a Government 
contract should be included in the gross receipts upon which the franchise fee 
payable to the United States is computed under the contract. 


Comptroller General Warren to the Secretary of the Interior, June 
22, 1951: 


Reference is made to letter dated April 25, 1951, from the Admin- 
istrative Assistant Secretary, requesting advice as to whether the 
percentage of gross revenue franchise fee payable by Fred Harvey, 
concessioner, under contract I-1p—1114, is required to be computed 
upon amounts representing State of Arizona and Federal gasoline 
taxes collected by the concessioner incident to the sale of gasoline in 
the course of the concession business. 

Under the contract in question Mr. Harvey was granted concession 
rights in the Grand Canyon National Park in return for which he was 
to pay the United States a franchise fee of three percent of gross re- 
ceipts in excess of $600,000 per annum as provided by article V (b) 
of the contract. In connection with the matter the Administrative 
Assistant Secretary makes reference to similar provisions in contract 
I-1p-246 granting concession rights in the Sequoia and Kings Canyon 
National Parks (California) to the Sequoia and Kings Canyon Na- 
tional Parks Company, under which the Audit Division of this office 
questioned the practice of excluding from gross receipts—upon which 
the franchise fee payable to the Government was computed—amounts 
representing Federal and California gasoline taxes. 
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Article V (b) of the concession contract here involved is in part as 
follows: 

Gross revenues for the purpose of this paragraph shall be understood to mean 
the total amount received, realized, or accruing to the Company from all sales. 
for cash or credit, of services, accommodations, materials, and other considera- 
tions made pursuant to the privileges authorized in this agreement, including 
commissions earned on contracts or agreements with other persons or companies 
operating in the park, and excluding intra-company earnings on account of 
charges to other departments of the corporation. (such as laundry: charges to 
employees for meals, transportation, laurdry, etc.: cash discounts on purchases ; 
interest on money loaned or in bank accounts; income from investments or from 
subsidiary companies outside of the park; and sales of property other than that 
purchased in the regular course of business for the purpose of resale;), PRO- 
VIDED, HOWEVER, the right is reserved to the Secretary. in case of dispute 
as to any item or items of revenue, to determine whether or not said item or 
items should be included in the amount of gross revenues reported by the Com- 
pany for the purpose of computing the compensation to be paid the government 
under this contract, and his decisior in the premises shal) be final ; 

Thus, as the Secretary of the Interior you are vested with final 
authority to determine the items of revenue to be included within 
the term “gross receipts” and generally such a determination will not 
be questioned by this Office. See United States v. Moorman, 338 U.S. 
457. However, the letter of the Administrative Assistant Secretary 
presents several questions on which advice is requested prior to your 


making a determination in the instant matter, the first of which is: 


1. Where does the legal incidence of the Federal. Arizona, and California 
gasoline taxes fall? 

The Federal tax on gasoline imposed under section 3412 of the 
Internal Revenue Code is a tax levied against the producer or importer 
as defined in that section. It is the producer or importer who is 
required to file returns and pay the tax, and, while in the normal 
course of business such tax is passed along to the consumer, never- 
theless the legal incidence of the tax is upon the producer or importer. 
Likewise, the legal incidence of the gasoline tax imposed in accord- 
ance with section 7351 of Deerings California Revenue and Taxation 
Code rests upon the distributor or vendor of the gasoline rather than 
upon the consumer or vendee. See 27 Comp. Gen. 180. As pointed 
out in the letter of the Administrative Assistant Secretary, the Ari- 
zona gasoline tax levied in accordance with 66-301 of the Arizona 
Code, Annotated, is substantially similar to the California gasoline 
tax in that both such taxes are “license taxes” imposed upon the dis- 
tributor rather than the consumer of gasoline. Neither of the laws 
requires that the tax be passed on to the consumer, and should the 
distributor for any reason fail to collect the tax, his liability for the 
same is in no way affected. Hence, it is the view of this Office that 
the legal incidence of the Arizona gasoline tax also is upon the dis- 
tributor or vendor. 
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The second question presented is as follows: 


2. In the event you believe that the legal incidence of the above-mentioned 
taxes falls on the refiner in the case of the Federal gasoline tax and on the bulk 
distributors in the case of the state taxes, then should the respective taxes be 
treated merely as “cost of goods” to the retailer and not excluded from gross 
revenues in computing franchise fees due the Government. 

Since in all three cases the legal liability for payment of the gaso- 
line taxes in question rests upon parties other than the vendees (con- 
sumers) of the concessioner, it logically cannot be contended that the 
concessioner acts only in the capacity of a tax collection agent in col- 
lecting and forwarding taxes paid by such vendees. On the contrary 
it would appear that the amounts collected by the concessioner as 
taxes are retained by him as reimbursement for similar amounts paid 
by him to his supplier. In connection with the matter your attention 
is invited to the following definition in Webster’s New International 
Dictionary: “The gross earnings, receipts, or the like, are the entire 
earnings, receipts, or the like, under consideration, without any de- 
ductions.” There is no indication that the term “gross receipts” was 
employed in the contract here involved in other than its ordinary 
meaning. In fact, those items which were intended to have been ex- 
cluded from its scope were specifically enumerated in the contract. 
Since State and Federal gasoline taxes were not set forth among the 
items excluded from the term “gross receipts” as employed in the 
contract, it follows that they were not intended to have been so 
excluded. 

Accordingly, it is the view of this Office that the amounts collected 
by the concessioner representing State and Federal gasoline taxes 
should be included in the gross receipts upon which the franchise fee 
payable to the United States is computed. That being so, discussion 
of the remaining questions presented in the letter of the Administra- 
tive Assistant Secretary is not deemed appropriate. As to future 
concession contracts, it appears desirable, as suggested in the letter, 
that appropriate language be included therein specifically setting 
forth the intentions of the parties as to the treatment to be accorded 
such taxes. 


[B-103710} 


Officers and Employees—Excusing from Work—Blood 
Donations 








The Veterans Administration regulations authorizing employees to be excused 
from work without charge for leave for the purpose of making blood donations 
apply only if blood is furnished without compensation, so that an employee who 
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engages in selling his blood services is required to do so upon his own time—not 
Government time. 


Acting Comptroller General Yates to Ralph R. Landes, June 25, 
1951: 

Reference is made to your letter dated February 23, received here 
May 11, 1951, requesting review of Settlement Certificate No. US- 
58890 dated February 19, 1951, which certified you to be indebted to 
the United States in the sum of $146.11, based upon a report from 
the Veterans Administration Center, Martinsburg, West Virginia, 
that an administrative audit of your annual leave account revealed 
you were absent “on Government time” during five days of 1947 and 
1948 for the purpose of selling blood but at the time were not charged 
annual leave therefor under the leave regulations applicable to phy- 
sicians in the service of the Veterans Administration. Hence, it was 
reported you were overpaid to the extent of five days’ salary in the 
lump-sum payment of April 16, 1949, for your accrued leave other- 
wise due at your separation from service. 

You protest the statement of fact in the settlement, that you were 
“absent from duty” because, you state, you worked on those days as 
well as many hours in excess of what was required at the said Center, 
and on week ends and at night, in accordance with the practices of 
your profession. However, you may be informed that where there is 
a conflict between the facts as administratively reported and those 
alleged by a claimant, the decisions of this Office necessarily must 
be based upon the official written record as found in each case, and 
that the administrative regulations of duty hours and leave accord- 
ing to law usually are regarded as part of an employee’s contract. 
Therefore, in the absence of evidence clearly showing that the ad- 
ministrative reports in your case are incorrect, and since your letter 
presents nothing to indicate that you were authorized to be absent 
on the days questioned without any charge to your accrued leave 
conforming with the applicable law and regulations, this Office has 
no alternative other than to sustain the aforesaid settlement for the 
reasons set forth hereinafter. 

The Department of Medicine and Surgery of the Veterans Ad- 
ministration was created by the act of January 3, 1946, 59 Stat. 677, 
and was given certain duties and scope which have the effect of making 
it in many respects a function separate and distinct from the civil 
service generally. Under section 7 (b) of the said act, 59 Stat. 677, 
88 U. S. C. 15f (b), the Administrator of Veterans Affairs is em- 
powered to prescribe “the hours and conditions of employment and 
leaves of absence of doctors, dentists, and nurses” in the Department 
of Medicine and Surgery created by that act. By regulation TB 
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5-46, under that act, the responsibility to establish the policies and 
leave regulations for personnel of your class was vested jointly in the 
Assistant Administrator for Personnel. Also, paragraph 7 of that 
regulation provides expressly that full-time doctors are subject to 
call for duty 24 hours each day, except during certain leave periods 
not material here. Paragraph 9a of the regulation provides that 
“The minimum charge for annual leave in all cases shall be ‘one day’ 
and additional leave shall be charged in multiples of ‘one day.’” 
With respect to your statement that you were urged to supply blood 
on those five days to the blood bank, even though you were authorized 
to be paid therefor under other law and regulations, the specific regu- 
lation applicable to Veterans Administration generally, Manual 
M5-2, sec. 16.11g, relating to “Blood Donations,” reads in part as 
follows: 

Employees who volunteer as blood donors, without compensation, may be 


excused for 1 day without charge against leave for the purpose of donating blood 
to the Red Cross Blood Plasma Bank or to needy employees of the VA. * * * 


That authorization to be excused for the purpose described clearly 
relates to blood donated, that is, “without compensation,” and there is 
nothing of record here to indicate that the above specific regulation 
should not apply in your case, the controlling fact or circumstance 
being that the employing agencies are vested with a discretionary 


authority to determine the basis upon which an employee is officially 
excusable, either before or after his absence, without charge to his 
annual or sick leave. Further, as a policy matter in the Government 
service, employees usually are excused only a few hours for the Red 
Cross Blood Bank donations or similar purposes during their hours 
of duty, and with the understanding that their blood is to be furnished 
as in the nature of a gift. Hence, where an employee engages in 
selling his blood services, undoubtedly you will agree he should do 
it upon his own time—not upon Government time which the above 
regulations prescribe as 24 hours per day, unless otherwise officially 
excused. In your case the record shows that the Martinsburg Center 
advised you regarding the determination of the Assistant Administra- 
tor for Personnel in cases such as yours, that “In the event a Doctor, 
Dentist, or Nurse receives compensation for blood, absence must be 
charged in multiples of days, unless the transfusion is accomplished 
on off duty days or off duty time.” 

Therefore, since you have presented no record or clear fact es- 
tablishing that the blood was furnished by you during your “off duty” 
time, the settlement must be sustained, and under the circumstances 
your remittance of the sum of $146.11 should be forwarded promptly 
to the Administrative Finance Section, General Accounting Office, 


979477—_52——_85 
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Washington 25, D. C., by check or money order drawn payable to the 
Treasurer of the United States, in order to avoid the institution of 
more formal collection proceedings. 


[B-102212} 


Pay—Promotions—Effective Date—Naval Reserve Officers 


Under the provisions of section 312 of the Naval Reserve Act of 1938, as amended, 
authorizing pay and allowances to promoted reserve officers from the date of 
rank as stated in their commissions, a Naval Reserve officer who is promoted 
to a highe: rank effective during a period of inactive duty is entitled to drill 
pay of the higher rank only from the date of issuance of his commission, or date 
of order to active duty, whichever comes first. 


Assistant Comptroller General Yates to Louis H. R. Zanner, June 


26, 1951: 


Reference is made to your letter of February 27, 1951, and enclosures 
received therewith, requesting review of General Accounting Office 
settlement dated January 29, 1951, certificate No. 1909484, to the ex- 
tent that it disallowed your claim for the difference between the pay 
of ensign and the pay of lieutenant (jg) for drills performed by you 
as an officer of the United States Naval Reserve during the period 
from May 24, 1948, to September 11, 1948. Your claim covering the 
drills in question was disallowed for the reason that the record indi- 
cates you performed no active duty during the period May 24 to 
September 11, 1948. 

It appears that on June 30, 1949, while holding a commission as 
ensign, United States Naval Reserve, you executed an oath of office 
und accepted permanent appointment as lieutenant (jg) in the United 
States Naval Reserve to rank from May 24, 1948, such appointment 
having been made on December 31, 1948. 

In decision of May 26, 1941, 20 Comp. Gen. 813, to the Secretary 
of the Navy, it was held that section 312 of the Nava! Reserve Act 
of 1938, 52 Stat. 1183, as amended by section 8 (c) of the act of Au- 
gust 27, 1940, 54 Stat. 865 (34 U. S. C. 855k), which authorizes pay 
and allowances of the higher grade or rank from the dates of rank 
as stated in their commissions, as distinguished from the dates of 
commission, or dates of acceptance of commission, to all officers of 
the Naval Reserve and the Marine Corps Reserve thereafter advanced 
to a higher grade or rank under the provisions of that Act does not 
uuthorize drill pay based on the pay of the higher grade or rank 
prior to the date of issuance of any such commission or date of order 
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to active duty, whichever comes first. It was stated that if said offi- 
cers perform no active duty in the higher grade prior to such com- 
mission the retroactive payment to them of drill pay of the higher 
rank or grade would not be authorized, it being clear from the pro- 
visions of section 312, as amended, quoted in full in said decision, 
that pay of the higher grade or rank is not proper for any period 
prior to the date of issuance of the commission unless during such 
period, between the date of the higher rank and date of the commis- 
sion, such officers were on active duty. 

With respect to your duty status the Chief of Naval Personnel was 
requested by the Claims Division of the General Accounting Office to 
advise whether you had performed any active duty or training duty 
during the period May 24 to December 31, 1948, and in a reply dated 
December 29, 1950, it is stated that you performed training duty with 
pay from September 12 to 25, 1948. Hence, inasmuch as the record 
shows that the first active duty performed by you subsequent to May 
24, 1948, was during the period September 11 to 26, 1948 (including 
two days’ travel time to and from such active duty) there is no au- 
thority of law to pay you drill pay based on the higher rank of lieu- 
tenant (jg) for any of the Naval Reserve drills which you performed 
prior to September 11, 1948. In that connection, it may be stated that 
attendance at drills does not constitute the performance of active 
duty nor did your transfer, effective as of October 6, 1947, from the 
Volunteer Reserve to the Organized Reserve and assignment to Sur- 
face Division 9-77, Detroit, Michigan, as evidenced by the certified 
true copy of Organized Naval Reserve Transfer Notice, dated June 
9, 1948, received with your letter of February 27, 1951, change your 
“inactive duty” status in the Naval Reserve to that of “active duty.” 
Accordingly, the disallowance of your claim covering the period May 
24. 1948, to September 11, 1948, was correct and is sustained. 


[B-103935} 


Officers and Employees—Holding Two Positions—Dual 
Compensation Act of 1916 


Under the dual compensation act of May 10, 1916, as amended, prohibiting the 
use of appropriated funds for payment to any person receiving more than one 
salary when the combined amount of said salaries exceeds the sum of $2,000 per 
annum, the aggregate rate of compensation and not the total amount received 
in any particular year governs the application of the act, so that a person who is 
in receipt of two salaries covering the same period of time the aggregate rate of 
which exceeds the sum of $2,000 per annum is required to refund one of the 
salaries. 
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Comptroller General Warren to Stanley A. Clark, June 26, 1951: 


Reference is made to your letters of February 14 and March 30, 
1951, requesting review of the settlement of December 26, 1950, which 
found you indebted to the United States in the sum of $403.07 as a 
result of the receipt by you of two salaries covering the same period 
of time, one from the Veterans Administration at the rate of $1,140 
per annum and one from the U. S. Capitol Police at the rate of $1,360 
per annum, in contravention of the act of May 10, 1916, 39 Stat. 120, 
as amended by the act of August 29, 1916, 39 Stat. 582. You allege 
your good faith in this matter, and state that you made inquiry at the 
Office of the Sergeant at Arms, United States Senate, before accepting 
the dual employment, and that you were assured the dual compensa- 
tion statute would not apply unless you received a total of $2,500 in 
any particular calendar year. 

The act of July 31, 1894, 28 Stat. 205, prohibits any person holding 
an office under the Federal Government with compensation of $2,500 
or more from holding any other office with compensation attached. 
While that act is not applicable in your case, there is for application 
of the act of May 10, 1916, as amended by the act of August 29, 1916, 
5 U.S. C. 58, cited in the settlement, which provides, quoting from the 
Code: 


§ 58 Double salaries. 

Unless otherwise specifically authorized by law, no money appropriated by 
any act shall be available for payment to any person receiving more than one 
salary when the combined amount of said salaries exceeds the sum of $2,000 
per annum. 

It is the aggregate rate of compensation and not the total amount 
received in any particular year which governs the application of the 
act of May 10, 1916, as amended. As the combined rates of salary 
in your case exceed $2,000 per annum, it becomes necessary for you 
to refund one of the two salaries received. It is regretted that you 
may have been erroneously informed with respect to this matter but 
such fact does not justify any failure to apply the mandatory provi- 
sions of the applicable law. I am powerless to waive that statute. 
Upon review, therefore, the settlement must be and is sustained. 

If you are unable to refund the amount of the indebtedness in one 
sum, it is possible to arrange for your liquidation of the debt in 
monthly installments extending over a period generally of not more 
than one year. In order to avoid the institution of more formal col- 
lection proceedings it is requested that within the next 30 days, you 
indicate your intention as to whether liquidation is to be by install- 
ments or by a lump sum accompanied by appropriate remittance, in 
either event, to the Claims Division, General Accounting Office, 
Washington 25, D. C. 
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[B-103968] 


Subsistence—Per Diems—When-Actually-Employed Em- 
ployees—Periods of Illness 

A consultant hired on a when-actually-employed basis in accordance with section 
710 (c) of the Defense Production Act of 1950, authorizing payment of per 
diem in lieu of subsistence to consultants while serving away from their homes 
or regular places of business, is entitled to the per diem allowance when pre- 


vented by illness from performing services, even though compensation is not 
payable for the period no duty is performed. 


Comptroller General Warren to Abraham Starr, Department of 
Commerce, June 26, 1951: 

Reference is made to your letter of June 1, 1951, requesting decision 
as to whether a voucher transmitted therewith in favor of Mr. Olaf K. 
Tackle, Consultant (WAE), in the amount of $26.25, representing 
134 days’ per diem in lieu of subsistence at the rate of $15 per day 
properly may be certified for payment under the facts and circum- 
stances hereinafter set forth. Said voucher represents a reclaim of 
the amount administratively deducted on a prior voucher because of 
the reported illness of the employee. 

It appears from the information contained in your letter that Mr. 
Tackle was hired on a when-actually-employed basis with the Defense 
Production Administration in accordance with section 710 (c) of 
Public Law 774, approved September 8, 1950. Further, it appears 
that Mr. Tackle while engaged in official duties away from his home 
and regular place of business was stricken with illness, preventing his 
working for 134 days, the period for which per diem is claimed on 
the voucher in question. 

Section 710 (c) of Public Law 774, 64 Stat. 819, is, in part, as 
follows: 

(c) The President is authorized, to the extent he deems it necessary and ap- 
propriate in order to carry out the provisions of this Act to employ experts and 
consultants or organizations thereof, as authorized by section 55a of title 5 of 
the United States Code. Individuals so employed may be compensated at rates 
not in excess of $50 per diem and while away from their homes or regular places 
of business they may be allowed transportation and not to exceed $15 per diem 
in lieu of subsistence and other expenses while so employed. * * * 

Under the above-quoted statute, experts and consultants may be 
appointed by contract on a when-actually-employed basis and paid 
compensation at a rate not in excess of $50 per day while so employed. 
In addition they may receive not to exceed $15 per diem in lieu of 
subsistence while in an official travel status away from their homes 
or regular places of business. While it is clear that such experts 
and consultants are not entitled to compensation except when actually 
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employed in the performance of official duties, it has been held in 
somewhat similar situations that the right of persons serving on a 
when-actually-employed basis to per diem in lieu of subsistence inci- 
dent to an official travel status is not dependent upon their entitlement 
to compensation. See decisions of December 21, 1943, B-38526, and 
July 30, 1946, B-58983. In view thereof and since it does not appear 
that the employment status of Mr. Tackle was terminated by his ill- 
ness, the duration of which was less than the 14-day limitation pre- 
scribed in paragraph 45c of the Standardized Government Travel 
Regulations, the voucher, which is returned herewith, may be certified 
for payment if otherwise correct. 


[B-101861] 


Pay and Allowances—Fraudulent Enlistment—Dishonor- 
able Discharge Changed to Honorable by Review Board 


























An enlisted member of the Army who fraudulently concealed a prior dishonor- 
able discharge upon enlistment and who was given a dishonorable discharge 
after discovery of the fraud is not entitled to pay and allowances for any period 
served under the fraudulent enlistment upon receiving an honorable discharge 
as result of action taken by an Army Discharge Review Board, even though he 
may have been temporarily restored to duty for several days prior to the date 
of the dishonorable discharge. 
Assistant Comptroller General Yates to William H. De Rosier, June 


27, 1951: 


Reference is made to your letters of February 24, with enclosures, 
and May 2, 1951, in effect requesting review of General Accounting 
Office settlement dated February 20, 1951, which disallowed your 
claim for arrears of pay believed to be due you at the date of your 
discharge, September 29, 1948, incident to your service as a recruit, 
Regular Army. The said claim was disallowed substantially for the 
reason that the records show you were discharged for fraudulent en- 
listment due to concealment of a prior dishonorable discharge, and 
under applicable Army regulations an individual so discharged is not 
entitled to pay or to an allowance of any kind. 

It appears from the records that you enlisted in the Army at Phila- 
delphia, Pennsylvania, on January 10, 1948; that by general court 
martial you were tried and found guilty for violation of the 54th Ar- 
ticle of War (fraudulent enlistment) and sentence was adjudged 
June 22, 1948, by which you were to be confined at hard labor for four 
months and to forfeit $50 per month for a like period; and that you 
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were given an undesirable discharge at Fort Dix, New Jersey, on 
September 29, 1948, by reason of your fraudulent enlistment. 

The enclosures submitted with your letter of February 24, 1951 
indicate that you were issued a discharge under honorable conditions 
after a review of the facts connected with your discharge by the Army 
Discharge Review Board established under the provisions of sec- 
tion 301 of the Servicemen’s Readjustment Act of 1944, 58 Stat. 286. 
In the said letter of February 24, 1951, you contend that you were 
illegally discharged for fraudulent enlistment after being tried by a 
general court martial which subsequently returned you to duty; that 
you have in effect proved to the Discharge Review Board that the 
Army was guilty of a double jeopardy, and as a result thereof you 
received a discharge under honorable conditions which you now be- 
lieve entitles you to arrears of pay. 

Paragraph 6, Army Regulations 35-1460, April 8, 1947, provides, 
in material part, as follows: 

An enlisted person whose fraudulent enlistment has been repudiated by the 
Government has never acquired title to any pay under such enlistment. It is 


not a case of forfeiture of pay and allowances earned, but rather a case of 
failure to earn pay and allowances. * * * 


In decision of this Office dated October 24, 1946, 26 Comp. Gen. 265, 
it was stated that the apparent purpose of the provisions of law re- 


ferred to above was to correct injustices done at the time of discharge 
and that it would appear that the intent of Congress in that respect 
could be given complete effect only by recognizing the right of a 
former officer or enlisted person to the benefits he would have been 
entitled to receive on discharge had he originally received the type 
of discharge which the statutory review board finds he should have 
received. 

In your case, the nonpayment to you of the pay and allowances 
which remained unpaid at the time of your discharge was predicated 
not on the fact that you were discharged under other than honorable 
conditions but on the fact that your enlistment was fraudulent and 
was terminated because of fraud. Hence, even had it been possible 
to have given you an honorable discharge at the time of your sepa- 
ration from the service you would not have been entitled to the pay 
and allowances in question, since the type of discharge would not have 
changed the character of your enlistment. It follows that the subse- 
quent changing of the character or type of your discharge by the Dis- 
charge Review Board did not change the character of your enlistment. 
So far as the record before this Office discloses, your enlistment was 
fraudulent in its inception. It has been held uniformly in the case 
of a soldier who on entry into the service fraudulently concealed or 
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misrepresented a material fact disqualifying him for enlistment, and 
who is discharged upon discovery by the Government of the fraud, 
that his discharge constitutes an avoidance of the contract of enlist- 
ment; and the man is not entitled to pay and allowances for any 
period served under the fraudulent enlistment. 

Furthermore, the fact, if it be a fact, that you may have been tem- 
porarily restored to duty for several days following your release from 
confinement to the date of your discharge, as stated by you, does not 
warrant payment of your claim contrary to applicable Army regu- 
lations and the decisions of the accounting officers of the Government, 
since the service rendered under such circumstances would not appear 
to constitute lawful service. Accordingly, the disallowance of your 
claim was correct, and is sustained. 

Your General Discharge Certificate (AGO Form 0457A) is re- 
turned herewith, as requested. 


[B-103188} 


Customs Violations—Disposition of Moneys Covering Fines, 
Penalties and Forfeitures 
In disposing of moneys received covering fines, penalties and forfeitures in 
customs cases and cases involving violations of the Export Control Act of 1949, 
United States District Courts should, in view of provisions of sections 528 and 
1524, Title 19. U. S. Code, turn the proceeds, less proper court costs and charges, 


over to the collector of customs by official check for deduction therefrom of 
reimbursable charges incident to seizures and for distribution according to law. 


Comptroller General Warren to the Director, Administrative Office 
of the United States Courts, June 28, 1951: 


Reference is made to a letter dated May 1, 1951, from Mr. Elmore 
Whitehurst, Assistant Director, requesting to be advised as to the 
proper procedure to be followed by Clerks of the United States Dis- 
trict Courts in disposing of moneys received by them covering fines, 
penalties, and forfeitures in customs cases and cases involving viola- 
tions of the Export Control Act of 1949, 63 Stat. 7,22 U.S. C. 401-408. 

19 U.S.C. 1524 provides as follows: 

Receipts for any reimbursable charges or expenses which have been paid for 
out of any appropriation for collecting the revenue from customs shall be de- 


posited as a refund to such appropriation instead of being covered into the 
Treasury as miscellaneous receipts, as provided by section 527 of this title. 


19 U.S. C. 528, provides as follows: 


The collector within whose district any seizure shall be made or forfeiture 
incurred for any violation of the duty laws is authorized to receive from the 
court within which trial is had, or from the proper officer thereof, the sum re- 
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covered, after deducting all proper charges to be allowed by the court; and on 
veenys thereof he shall pay and distribute the same without delay, according 

In view thereof, you are advised that in those instances in which the 
customs expenditures are properly reimbursable from the sums re- 
covered upon forfeiture and sale by order of the district court of 
properties seized by customs officers, the proceeds, less the legal costs 
and charges, should be turned over to the appropriate collector of cus- 
toms by means of an official check for distribution according to law. 


[B-103924] 


Travel Allowance; Military Leave Payments—Enlisted Per- 
sonnel Reenlisting Upon Discharge From Involuntary Ex- 
tension of Prior Enlistment 

Enlisted members of the armed forces who, after completing their normal term 
of service and while serving involuntarily in the 12 month extension of enlist- 
ments authorized by the act of July 27, 1950, and Executive Order No. 10145 
issued pursuant thereto, are discharged for the purpose of reenlisting in the 


Regular Army may be paid travel allowance and for unused leave to their credit 
at the time of such discharge. 


Assistant Comptroller General Yates to the Secretary of Defense, 
June 29, 1951: 


Reference is made to your letter of June 4, 1951, with enclosure, 
requesting decision as to the legality of crediting travel allowance 
and unused leave pay to enlisted personnel of the Army who have 
completed their normal terms of service and have served involun- 
tarily in the twelve month extension of enlistments authorized by law 
but were discharged before the expiration of the extension period and 
reenlisted in the Regular Army. In this connection it is stated that 
discharge is authorized only if reenlistment will be effected the next 
day. 

Enlisted men of the uniformed services upon first extension of 
their enlistment periods are entitled, under Joint Travel Regula- 
tions, effective April 1, 1951, promulgated pursuant to the Career 
Compensation Act of 1949, 63 Stat. 802, to receive a monetary allow- 
ance of 6 cents per mile for the distance from the place where the first 
extension takes effect to the place of entry into the service or to home 
of record, as they may elect, regardless of whether or not the travel 
is performed. (See paragraph 4153, case 10 Revised, of said regu- 
lations.) Also, section 4 of the Armed Forces Leave Act of 1946, 
60 Stat. 964, as amended by section 1 of the act of August 4, 1947, 61 
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Stat. 748, provides for compensating members of the armed services 
for unused leave standing to their credit at the time of discharge, 
with the proviso, insofar as here material, that no cash settlement 
shall be made to any member discharged for the purpose of entering 
into an enlistment in his respective branch of the armed forces. Sec- 
tion 2 (b) of the said act (60 Stat. 963), defines the term “discharge” 
as meaning, inter alia, separation or release from active duty under 
honorable conditions, but a discharge at the end of an enlistment 
period has not been regarded as a discharge for the purpose of enlist- 
ing or reenlisting, although immediately followed by such a 
reenlistment. 


The act of July 27, 1950, 64 Stat. 379, provides that until July 9, 1951, 
the President is authorized to extend all enlistments for a period 
not to exceed 12 months. By Executive Order No. 10145, dated July 
27, 1950, the President extended for a period of 12 months all enlist- 
ments in the Army, the United States Navy, and the United States 
Marine Corps, including the Naval Reserve and the Marine Corps 
Reserve, and in any component of the Air Force of the United States, 
expiring thereafter and prior to July 9, 1951, providing that nothing 
contained therein is to be construed to prevent voluntary reenlistments 
or voluntary extension of existing enlistments under provisions of 
applicable laws or the regulations of the Departments of the Army, 
Navy and Air Force. 

In decision of September 14, 1950, B-97763, 30 Comp. Gen. 103, 
the Secretary of the Navy was advised in pertinent part as follows: 


The apparent purpose of the said act of July 27, 1950, is to permit the President 
to retain in the armed forces for a period of not to exceed 12 months those 
members whose current enlistments or extensions of enlistments will expire 
on or prior to July 9, 1951, and who otherwise would not remain in the armed 
forces upon normal expiration of their current enlistments. However, there is 
no indication that the Congress intended during such temporary period to 
prohibit discharges and voluntary reenlistments or voluntary extensions of 
enlistments, with the resulting monetary benefits incident thereto. The act is 
similar in that respect to the act of December 13, 1941, 55 Stat. 799, which 
authorized the Secretary of the Navy (in time of war) to extend enlistments 
in the naval forces for such additional time as he might deem necessary in the 
interests of national defense. In decisions of December 19, 1942, and December 
11, 1943 (22 Comp. Gen. 548; 23 id. 419), it was recognized that the said 1941 act, 
and its implementing regulations, did not intend to stop discharges and voluntary 
reenlistments—for terms that might extend years beyond the war—and that 
enlisted personnel of the Navy who voluntarily reenlisted or extended their 
enlistment during the war period were entitled to reenlistment allowance and 
travel allowance otherwise authorized under existing law upon reenlistment. 
Also, see 23 Comp. Gen. 117. Moreover, it appears that the President made it 
amply clear in his Executive order of July 27, 1950, that, although he extended, 
for a period of 12 months, all enlistments in the specified branches and com- 
ponents which otherwise would expire after July 27. 1950, and before July 9, 1951, 
nothing contained in said order was to be construed to prevent voluntary re- 
enlistments or veluntary extensions of existing enlistments “under provisions 
of applicable laws.” 
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Your question in the matter arises from the fact that in the said 
decision to the Secretary of the Navy the reenlistment of the personnel 
involved occurred upon normal expiration of the enlistment period, 
whereas in the present case enlisted members completed their normal 
terms of service and a portion of the involuntary extension thereof 
prior to discharge and reenlistment and it is stated that discharge is 
authorized only if reenlistment will be effected the next day. How- 
ever, the distinction does not appear of material importance since in 
the Navy case it was apparent that, involuntary service being required 
by law at the expiration of the normal enlistment period, discharge 
likewise would not have been authorized unless reenlistment were to 
follow. Also, since in each case the men served their normal period 
of enlistment, the fact that in the present case the men further served 
a portion of the involuntary period required by law would not operate 
to deprive them of their normal right of reenlistment. 

Accordingly, you are advised that payments of travel allowance 
and for unused leave to the credit of the member at the time of his 
discharge are authorized in otherwise proper cases upon discharge 


and reenlistment during the temporary period provided for in the 
act of July 27, 1950. 











APPENDIX 


GENERAL REGULATIONS NO. 13 
Supplement No. | 
January 26, 1951 


SETTLEMENT OF TRANSPORTATION BILLS 


1. Section 322 of the Transportation Act of 1940, 54 Stat. 955 (49 U.S. C. 66), 
provides that: 

“Payment for transportation of the United States mail and of persons or 
property for or on behalf of the United States by any common carrier anne to 
the Interstate Commerce Act, as amended, or the Civil Aeronautics Act of 1938, 
shall be made upon presentation of bills therefor, prior to audit or settlement by 
the General Accounting Office, but the right is hereby reserved to the United 
States Government to deduct the amount of any overpayment to any such carrier 
from any amount subsequently found to be due such carrier.” 

. sae Law 560. approved June 1, 1942, 56 Stat. 306 (31 U.S. C. 82g), reads 
as follows: 

“That hereafter no disbursing or certifying officer of the United States shall be 
held liable for overpayments made for transportation furnished on Government 
bills of lading or transportation requests when said overpayments are due to the 
use of improper transportation rates, classifications, or the failure to deduct the 
proper amount under land-grant laws or equalization and other agreements.” 

3 In view of the foregoing provisions of law, General Regulations No. 13, 
dated November 25, 1922 2 Comp. Gen. 832, prescribing a procedure for the 
settlement and payment of transportation bills by the General Accounting Office 
rather than by disbursing officers and agents, is hereby rescinded. 


Linpsay C. WARREN, 
Comptroller General of the United States. 


GENERAL REGULATIONS NO. 39 
Supplement No. 1 
July 21, 1950 


REGULATIONS GOVERNING THE ACCOUNTING FOR EXPENDITURE OF 
APPROPRIATED FUNDS FOR THE TEMPORARY GOVERNMENT OF THE 
WEST INDIAN ISLANDS 


General Regulations No. 39, dated January 28, 1925. 4 Comp. Gen. 1085, 
overning the accounting for expenditure of appropriated funds for the Temporary 
Govaraneens of the West Indian Islands, having been superseded by instructions 
dated December 31, 1931, and May 29, 1936, approved by President Hoover and 
President Roosevelt, respectively, and General Regulations No. 80, 14 Comp. Gen. 
940, is rescinded 


Frank L. YATEs, 
Acting Comptroller General of the United States. 


GENERAL REGULATIONS NO. 41 
Marek 8. 195) 5 
STANDARD ACCOUNTS CURRENT 


General Regulations No. 41, dated March 7, 1925, 4 Comp. Gen. 1087, pre- 
scribing the standard forms and related procedures with respect to accounts current 
is hereby rescinded since its provisions were generally superseded by General 
Regulations No. 80, dated August 15 1934, 14 Comp. Gen. 940. 

Frank L. Yarss, 
Acting Comptroller General of the United States 
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GENERAL REGULATIONS NO. 50—REVISED 
Supplement No. 1 
February 26, 1951 


PAYMENT OF CLAIMS AGAINST THE UNITED STATES AFTER 
SETTLEMENT BY THE GENERAL ACCOUNTING OFFICE 


1. Section 1211 of the General Appropriation Act, 1951, approved September 6, 
1950, 64 Stat. 765, provides in part as follows: 

“Sec. 1211. Section 3679 of the Revised Statutes. as amended (31 U.S. C. 665). 
is hereby further amended to read as follows: 

** ‘Sec. 3679. (a) No officer or employee of the United States shall make or 
authorize an expenditure from or create or authorize an obligation under any 
appropriation or fund in excess of the amount available therein * * *.’” 

fe order to aid administrative officers in the proper discharge of their duties and 
responsibilities under this and other provisions of law, all certificates of settlement 
of claims allowed in whole or in part by the General Accounting Office and payable 
from open appropriations or funds, will be forwarded to the proper administrative 
agency or department for processing through its records and scheduling to the 
proper disbursing officer for prompt payment, without administrative review as 
to legality, correctness of amount, or appropriation 

2. The original and four copies of certificates of settlement will be forwarded to 
administrative agencies by the General Accounting Office. The letter of trans- 
mittal should be promptly receipted and returned to the General Accounting 
Office. After the certificates are processed through the administrative accounts 
they will be scheduled in the same manner as other approved vouchers, including 
the preparation of Standard Form 1096 where necessary The original and two 
copies of the certificate will be forwarded to the disbursing officer for distribution, 
after payment, as follows: 

(a) The original] will be stamped in the upper right hand corner with the dis- 
bursing Officer’s voucher and check numbers and month of payment and returned 
to the General Accounting Office, Claims Division or Transportation Division. as 
the case may be. 

(b) The claimant’s notice copy will be mailed to the payee with the check 

(c) One copy will support the disbursing officer’s account. 

Where the voucher schedule is in use, only the original and the claimant’s 
notice copy will be forwarded to the disbursing officer for distribution in accord- 
ance with (a) and (b) above. 

3. Where a specified amount is allowed but all or part of the amount is withheld 
to liquidate indebtedness to the United States, distribution of certificates will be 
as described in paragraph 2 except as follows: 

(a) Where no amount is paid the claimant, the copy provided for in paragraph 
2 (b) will not be forwarded to the administrative office. 

(b) Where only a portion of the amount or no amount is to be paid the claimant, 
additional copies of the certificate will be supplied by the General Accounting 
Office for forwarding by the disbursing officer with the administrative copy of 
Standard Form 1096 to the agency whose accounts are to be credited. 

4. No change will be made, at this time, in the procedures now in effect for 
payment of certificates of settlement chargeable to appropriations or funds of 
the National Defense establishment and the Post Office Depertinent. 

5. Prompt action should be taken by agencies to insure payment of certifi- 
cates of settlement as a copy of the certificate of settlement will be forwarded by 
the General Accounting Office to the claimant at the same time the certificates 
are forwarded to the administrative agencies Undue delay in effecting payments 
may result in changing these procedures to accomplish payment directly through 
disbursing officers. If sufficient funds are not available for payment of certifi- 
cates of settlement, all copies should be promptly returned to the General Ac- 
counting Office. 

6. Certificates of settlement will be forwarded only to one address of an inde- 
pendent agency, department, or bureau thereof Each agency must immediately 
furnish to the Claims Division and to the Transportation Division of the General 
Accounting Office the address to which certificates of settlement will be forwarded. 

7. Any procedural questions on this regulation should be directed to the 
Accounting Systems Division of this Office. 

8. This regulation shall be effective March 19, 1951. 

E. L. FisHer, 
Acting Comptroller General of the United States. 
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GENERAL REGULATIONS NO. 51 

Supplement No. 11 

September 7, 1950 

REVISION OF STANDARD FORM NO. 1034—REVISED, PUBLIC VOUCHER 
FOR PURCHASES AND SERVICES OTHER THAN PERSONAL, AND STAND- 
ARD FORM NO. 1035—REVISED, CONTINUATION SHEET THEREFOR 


1. Standard Form No. 1034—Revised, Public Voucher for Purchases and 
Services Other Than Personal, original, Standard Form No. 1034a—Revised, 
memorandum copy, Standard Form No. 1035—Revised, original, Continuation 
Sheet, and Standard Form No. 1035a—Revised, memorandum copy, have been 
revised and as thus revised are hereby prescribed for use throughout the Govern- 
ment service. 

2. The principal changes that have been made in the above forms are as follows: 

(a) The size has been reduced to 8 by 10% inches. 

(b) The General Accounting Office preaudit block has been eliminated from 
Standard Forms Nos. 1034 and 1034a, thus providing more space for data re- 
quired in the heading of the form 

(c) Provision has been made in the “Articles or Services’ block of Standard 
Forms Nos. 1034 and 1034a for administrative agencies to indicate the payment 
category of the voucher. 

(d) Certification of the authorized certifying officer has been revised on Stand- 
ared Form No. 1034 to conform with Supplement No. 10 to General Regulations 
No. 51, dated April 20, 1949, 28 Comp. Gen. 735 

(e) Certification of the payee has been revised on Standard Form No. 1034 to 
aes with Circular Letter, A-51607, A—49009, dated May 1, 1950, 29 Comp. 

en. 574. 

(f) The “Total” block on Standard Forms Nos. 1035 and 1035a has been 
eliminated. 

3. Upon receipt of this regulation each department, establishment, or agency 
is requested to make requisition upon the Public Printer for a supply of the stand- 
ard forms herein prescribed which is estimated to meet its needs, in order that all 
requisitions submitted may be combined and the forms printed in one edition. 
No additional supply of the present Standard Forms Nos. 1034, 1034a, 1035, and 
1035a will be printed, and the supply now on hand in the various Government 
offices, including those forms in stock at the Government Printing Office, should 
be exhausted before issuance of the new forms 

Linpsay C. WARREN, 
Comptroller General of the United States 


GENERAL REGULATIONS NO. 51 
Supplement No. 12 
September 18, 1950 


REVISION OF STANDARD FORM NO. 1036—REVISED, 
STATEMENT AND CERTIFICATE OF AWARD 


1. Standard Form No. 1036—Revised, Statement and Certificate of Award, has 
this date been revised and as thus revised is hereby prescribed for general use 
throughout the Government service. 

2. The changes that have been made in the form consist of the following: 

(a) The block “For Use by G. A. O. Only’’ has been augmented by provision 
for indicating “Date.” 

(b) There have been inserted after items 1, 2 (b), A., and B., provisions for 
indicating appropriate replies. 

(c) Data presently furnished under the caption ‘‘ Method of or Absence of Ad- 
vertising’”’ have been separated into two paragraphs: ‘‘Method of Advertising”’ 
and “Absence of Advertising.” 

(d) Under the heading “‘Absence of Advertising’ items 3, 4, and 5 have been 
changed to read as follows: 

“Without advertising in accordance with (Cite law pursuant 
to which contract was negotiated and the applicable section and paragraph 
thereof. If contract was negotiated under a public exigency which would not 
admit of the delay incident to advertising, or because of it being impracticable 
to secure competition, state below or on the reverse hereof the circumstances 
requiring negotiation.)” 
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e) The “Certificate” has been revised to read as follows: 

“I CERTIFY that the foregoing statement is true and correct; that the written 
findings required by law to be submitted with the contract in case of negotiation, 
upon a determination by the agency head or other authorized official that such 
method of contracting is necessary, are attached thereto; that the total number of 
bids received is _.__-._- , and that where lower bids (expenditure contracts) or 
higher bids (receipt contracts) as to price were received, a statement. of reasons 
for their rejection, together with an abstract of bids received, including all lower 
than that accepted in case of expenditure contracts and all higher in case of 
receipt contracts, is given below or on the reverse hereof or on a separate sheet 
attached hereto; that the articles or services covered by the agreement (expendi- 
ture) are necessary for the public service; and that the prices charged are just and 
reasonable.” 

3. Upon receipt of this regulation each department, establishment, or agency 
is requested to make requisition upon the Public Printer for a supply of the 
standard form herein prescribed which is estimated to meet its needs, in order 
that all requisitions submitted may be combined and the forms printed in one 
edition. o additional supply of the present Standard Form No. 1036 will be 
printed, and the supply now on hand in the various Government offices, includin 
those forms in stock at the Government Printing Office, should be exhauste 
before issuance of the new form 

Linpsay C. WARREN, 
Comptroller General of the United States 


GENERAL BEGULATIONS NO. 51 
March 14, 1951" 
STANDARD PURCHASE VOUCHERS—SUPPLEMENTAL CERTIFICATES 


1. Standard Form No. 1034—Revised, Public Voucher for Purchases and 
Services Other Than Personal—original, and Standard Form No 1034a—Revised— 
memorandum copy, having been revised in General Regulations No. 51, Supple- 
ment No. 11, dated September 7, 1950 30 Comp. Gen. 537, to provide a com- 
prehensive certification of the authorized certifying officer, namely 


“Pursuant to authority vested in me I certify that this account is correct 
and proper for payment.” 


the supplemental certificate prescribed in General Regulations No. 51, Supplement 
No. 2, 6 Comp. Gen. 878, for “contingent expense vouchers’’ will no longer be 
required and the said supplement is hereby rescinded. 

2. However, the statutory requirements with respect to expenditures charge- 
able to contingent expense appropriations will be scrupulously observed. 


Frank L. Yates 
Acting Comptroller General of the United States 















GENERAL REGULATIONS NO. 57 
Supplement No. 1 
June 6, 1951 


AFFIDAVIT RE DEPENDENCY ALLOWANCES UNDER THE ACT OF 
JUNE 10, 1922, 42 STAT. 625 


In view of the fact that the dependency allowance provisions of the Act of 
June 10, 1922, 42 Stat. 625, have been amended from time to time, and the De- 
partment of Defense has adopted a modification of Standard Form No. 1037 satis- 
factory to this Office, General Regulations No. 57, dated September 3, 1926, 
6 mre Gen 881, and Standard Form No 1037 prescribed therein are hereby 
rescinde 


Linpsay C. WARREN, 
Comptro..er General of the United States. 


GENERAL REGULATIONS NO. 60 
Supplement No. 1 
March 1, 1951 


PRESCRIBED STANDARD FORMS OF RECEIPT FOR PAYMENT OF SALARY 


General Regulations No. 60, dated December 9. 1926, 6 Comp Gen. 888 
prescribing Standard Form 1018, Special Sa.ary Payment, and Standard Form 
1040, Receipt for Cash Payment of Salary having become obsolete and other 
standard forms adequate for the same purpose having been prescribed in General 
Regulations No. 34, Supplement No. 7, dated September 8 1931, 11 Comp. Gen 
509. the aforesaid General Regulations No. 60 is hereby rescinded. 


Frank L. Yaress, 
Acting Comptroller General of the United States. 


GENERAL REGULATIONS NO. 61 
Supplement No. ! 
March 22, 1951 


PAYMENT FOR LOST, STOLEN, OR DESTROYED CHECK WHEN DRAWER 
IS DEAD OR NO LONGER IN SERVICE OF THE UNITED STATES 


Section 3647, Revised Statutes, as amended, pertaining to the payment of lost, 
stolen, or destroyed official checks when the drawer is dead or no longer in the 
service of the United States, having been repealed by the Act of December 3, 
1945, 59 Stat. 592, 594, and a different procedure having been provided for effect- 
ing payment of such checks by the Act of July 11, 1947, 61 Stat. 308 (31 U.S. C. 
528) Conard Regulations No. 61, dated December 18, 1926, 6 Comp. Gen. 890. 
is hereby rescinded. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


GENERAL REGULATIONS NO. 62 
Supplement No. 2 
November 15, 1950 


FILING OF AFFIDAVITS BY CERTAIN OFFICERS OF THE UNITED STATES 


Public Law 830, approved September 23, 1950, 64 Stat. 987. eliminates the 
requirement that a copy of Bureau of the Budget Standard Form No. 61a be 
forwarded to the General Accounting Office. Supplement No. 1 to General 
Regulations No. 62, 29 Comp. Gen. 540, is, therefore. rescinded. 


Linpsay C. WARREN, 
Comptroller General of the United States 


GENERAL REGULATIONS NO. 64 


Supplement No. 2 
July 21, 1950 


STANDARD FORM OF FLIGHT CERTIFICATE AND SCHEDULE 


General Regulations No. 64, dated January 3, 1928, 7 Comp. Gen. 852, and 
Standard Form No. 1051 prescribed therein, and Supplement No. 1, 8 Comp. 
Gen. 690. are rescinded 

Frank L. Yates 
Acting Comptroller General of the United States. 
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GENERAL REGULATIONS NO. 68 


Supplement No 
July 21. 1950 


STANDARD FORM OF PAY VOUCHER FOR SIX MONTHS’ 
DEATH GRATUITY PAY 


General Regulations No. 68, dated August 4, 1928, 8 Comp. Gen. 691, prescrib- 
ing Standard Forms Nos. 1057 and 1057a for use in making payment of six months’ 
death gratuity pay to certain beneficiaries, is rescinded. 








































Frank L. YATEs, 
Acting Comptroller General of the United States. 






GENERAL REGULATIONS NO. 72—REVISED 
June 12, 1951 


PROCEDURES FOR SCHEDULING DISBURSEMENT VOUCHERS 


1. General Regulations No. 72, dated June 21, 1929, 8 Comp. Gen. 706, are 

hereby rescinded and the following regulations are prescribed in lieu thereof: 

2. Th he purpose of this regulation is to establish uniformity in scheduling 

ia Secemnaien vouchers chargeable to any appropriation or fund where payments 
are to be made to the payees designated on such vouchers. 

3. Except as indicated in paragraph No. 11 therein, Standard Forms No. 
1064—Schedule of Disbursements is prescribed for the purposes indicated in 
paragraph No. 2 

4. Standard Sub No. 1064 will not be used to schedule transfers or adjust- 
ments between appropriations or funds unless checks are to be forwarded to the 
billing agency. 

Standard Form No. 1064 will be prepared by the administrative office in at 
least four copies, the original and two copies of which will be forwarded with 
the related vouchers to the disbursing officer. When the payments listed on 
the schedule have been completed, the disbursing officer will insert his voucher 
numbers on all copies and return a completed copy to the administrative office 
as an advice of payment. One copy of the completed schedule will be retained 
by the disbursing officer and the original thereof will accompany the paid vouchers. 

6. No schedule shall consist of more than one sheet, i. e., each sheet shall 
constitute a complete schedule. Vouchers may be listed thereon without regard 
to appropriation or funds and, in order to keep the number of schedules to a 
minimum, the maximum number of vouchers should be listed on each schedule. 

7. Special procedures with respect to routing and audit of vouchers covering 
payments for transportation services require that no other type of transaction 
be included on a schedule listing payments for carriers’ bills. 

8. Payrolls or pay lists also should be scheduled independently of other types 
of vouchers. With respect to such payments the identification thereof on the 
schedule need refer only to the subject voucher as ‘Payroll for the period from 
ie erat to .._......-.--” or a similar appropriate identification and the 
sum stated in the amount column will be the gross amount of the payroll or 
pay list. 

9. Changes made on a schedule by the disbursing officer will be shown on al! 
copies in red ink. Vouchers returned by him to a bureau or office unpaid wiii 
be crossed off the schedule and total amounts corrected accordingly 

10. Procedural changes within the General Accounting Office ave eliminated 
the need for Standard Form No. 1065, Summary of Disbursements, and this 
form is declared obsolete. 

11. Standard Form No. 1064 is optional for use by disbursing officers who 
now schedule their disbursement vouchers on Standard Forms Nos. 1024 or 
1025, but Form No. 1064 will not be used where a combined voucher and schedule 
of payments, or other forms serving as schedules of disbursements, have been 
approved in specific cases 

Linpsay C. WARREN, 
Comptroller General of the United States 
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GENERAL REGULATIONS NO. 81 
Supplement No. 6 
July 21, 1950 


SYMBOLIZATION OF EMERGENCY WORK RELIEF APPROPRIATION 
LIMITATIONS UNDER ACT OF APRIL 8, 1935, 49 STAT. 115, AND SYM- 
BOLIZATION OF EMERGENCY RELIEF APPROPRIATION LIMITATIONS 
UNDER THE EMERGENCY RELIEF APPROPRIATION ACTS OF 1936, 
1937, 1938, AND 1939 


1. Genera. Regulations No. 81, dated July 17, 1935, 15 Comp. Gen. 1154, 
and its Supplements Nos. 1 to 5, inclusive, 15 Comp. Gen. 1155; ditto; 17 id. 
1134; 18 id. 1023; 19 id. 1037, are rescinded. 

2. Such requirements for symbolizing appropriation limitations, etc., are now 
for promulgation by means of Accounts and Procedures Letters, addressed to the 
Departments, Agencies, etc., concerned. 

Frank L Yates 
Acting Comptroller Genera of the United States. 


GENERAL REGULATIONS NO. 84—-SECOND REVISION 
November 20, 1950 


SYMBOLIZATION OF APPROPRIATION, FUND AND LIMITATION 
ACCOUNTS 


1. Purpose.—The purpose of this Regulation is to (1) explain the responsibilities 
of the Treasury Department, the General Accounting Office, and the various 
agencies for assigning account symbols and titles, and (2) establish the principles 
under which the symbols and titles will be assigned 

2. Explanation of Responsibilities —The Treasury Department will assign 
receipt, expenditure, basic working fund, and official deposit account symbols 
and titles consistent with the principjes established by this Regulation and will 
issue appropriate announcements of all symbols and titles assigned to specific 
accounts. 

Copies of all announcements issued by the Treasury Department will be 
furnished at the time of issuance, to the General Accounting Office for determina- 
tion that designated symbols and titles are consistent with the principles estab- 
lished by this Regulation and related laws 

The administrative agencies will assign limitation symbols in proper relation- 
ship to the symbols assigned by the Treasury Department within the framework 
of this Regulation, for each limitation imposed by law. This will include the 
assignment of special symbols for limitations on expenditures chargeable to two 
or more appropriations or appropriation limitations. The administrative agencies 
also will assign appropriate symbols for subsidiary accounts to the basic working 
fund account symbols designated by the Treasury Department for advances 
under Section 601 of the Economy Act (31 U.S. C. 686). Notices of assignment 
of limitation symbols, descriptions, and the amounts of limitation and working 
fund subsidiary accounts will be furnished, at the time of issuance, to the Genera] 
Accounting Office for determination that proper limitation accounts have been 
established in accordance with applicable laws or regulations. The Accounting 
Systems Division of the General Accounting Office will be contacted in any case 
where there is a question of proper symbolization of limitations and subsidiary 
accounts for working funds. 

3. Definitions.—The following are definitions of certain terms used in this 
Regulation: 

Appropriation.—An authorization by an act of Congress to make payments out 
of the Treasury for specified purposes. 

A one-year appropriation is one which is available for incurring obligations only 
during a specified fiscal year. 

A multiple-year appropriation is one which is available for incurring obligations 
for a definite period of excess of one fisca. year. 

A no-year appropriation is one which is available for incurring obligations for an 
indefinite ‘period of time. 

A definite appropriation is one the amount of which is stated :n the appropriation 
act as a specific sum of money 
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An indefinite appropriation is one the amount of which is not stated in the 
appropriation act as a specific sum of money, but is determinable only at some 
iuture date, such as an appropriation of the receipts from a certain source. 

A permanent appropriation is one automatically made each year over a period 
of time by virtue of standing legislation, without annual action by Congress. 

Appropriation Limitation.—An amount fixed by the Congress within an appro- 
priation which cannot be exceeded for obligation or expenditure for certain 
objects or purposes. This does not mean that such amounts may not be obligated 
and expended ‘or other objects or purposes except where the amount is specified 
by law for a specific object or purpose only. 

Special Limitation.—The maximum amount of two or more appropriations or 
appropriation limitations that may be obligated or expended during a fiscal year 
for certain objects or purposes. The distinguishing feature of this type of limi- 
tation is that it prescribes a maximum amount that may be obligated and ex- 
pended for the specified objects or purposes under several appropriations but does 
not necessarily represent a limitation as to the amount under any particular 
appropriation 

Appropriation Recerpts.—Collections which, pursuant to law, are deposited 
into the Treasury as receipts and appropriated for specific purposes. Such 
receipts pertain only to special fund and trust fund accounts. 

Appropriation Refunds —Recoveries ot advances and recoveries of amounts 
disbursed in error or in excess of the amount actually due, which are for credit to 
an appropriation account. 

Appropriation Reimbursements.— Earnings or collections for commodities, work, 
or services furnished or to be furnished between appropriations of different bureaus 
or agencies, or to an individual, firm, or corporation to be credited pursuant to 
law to an appropriation account. (This excludes appropriation refunds as pre- 
viously defined.) 

Official Deposit Account.—Account established by the deposit of collections 
with the Treasurer of the United States to the official credit of an accountable 
officer or Government corporation Such an account for sums in the custody of 
the Treasurer, is thus distinguished from appropriation accounts as defined above. 
Official deposit accounts include “special deposit’’ accounts, “‘checking’’ accounts 
established with nonappropriated moneys of Government corporations and 
enterprises etc For purposes of this Regulation, official deposit accounts fall 
into two classes: 

Accounts expendable for Government purposes—accounts the resources of 
which may be expended for purposes of a Government enterprise or program 

Accounts in the nature of trust deposits—accounts the resources of which may 
be expended only for refunds, for payments into the Treasury, or for carrying 
out the terms of a trust. 

General Fund Receipt Account.—An account to record receipts of the Govern- 
ment except those from specific sources required by law to be covered into other 
designated funds or accounts. 

General Fund Expenditure. Account.—An account to record transactions for 
apterereenes made by Congress to carry out the general and ordinary operations 
of the Goverment. 

Revolving Fund Account.—An account established to finance a cycle of operations 
and to which reimbursements and authorized advances are deposited for re-use. 

Special Fund Receipt Account.—An account relating to receipts of the Govern- 
ment from specific sources designated by law and which are restricted for use to 
the purposes designated by law in respect to such receipts. 

Specia! Fund penditure Account—An account to which receipts of the 
Government from specific sources are appropriated and expended for the purposes 
designated by law 

Deposit Fund Account.—An account established to receive and expend moneys 
which are held in suspense pending a determination of their disposition. and 
moneys which are held by the Government as fiscal! agent or banker. 

Trust Fund Receipt Account.—An account relating to receipts by the Govern- 
ment which are held in trust in accordance with an agreement or statute and which 
may be expended only in accordance with the terms of such agreement or statute. 

rust Fund Expenditure Account.—An account to which receipts held in trust 
are appropriated and expended in accordance with the terms of a trust agreement 
or statute. 
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4. Fund Account Symbolization.—A system of symbolization will be established 
to identify the various fund accounts referred to above. The last four digits of 
the basic number will indicate the fund. Fund account symbols will be assigned 
within the following blocks: 


a Receipt Account Symbols: To— 


3999 
5999 
9999 


To— 


3999 
4999 
5999 
6999 
9999 


These symbols will be used for all fund accounts, whether they are established as 
appropriation or as official deposit accounts. The symbols to be assigned will be 
determined after consideration of the Government’s relationship to the account 
the source of the receipts, and the availability of the money for expenditure. 
Official deposits, like appropriation accounts, wil: be classified in the appropriate 
group, that is, those which are expendable for Government purposes will be 
classified in the 4000-4999 group; and those in the nature of deposit liabilities or 
trust will be classified in the 6000-6999 group. 

The distinction between the accounts in the 4000-4999 and 5000-5999 group 
is that the accounts in the first group are generally financed from revenues pro- 
duced by the enterprise or fund, and the collections are available as reimburse- 
ments without further appropriation action by the Congress; whereas those in 
the second group are finan from receipts from certain sources which are ear- 
marked. by law, for specific purposes, and there may be no direct relationship 
between the source of the funds and the purposes for which used. The second 


group will also be used to account for revenues produced by an agency and ear- 
marked for its use. but which are not available for expenditures until appropriated 
by the Congress. 


Within the genera! fund up, working funds established pursuant to Section 
v. 


601 of the Economy Act (31 U.S. C. 686) from general and revolving fund accounts 
will be symbolized in the series from 3000 to 3999. Working funds established 
from special fund accounts will be symbolized in the series from 5000 to 5999 
Likewise, working funds established from trust accounts will be symbolized in the 
series from 7000 to 9999. 

Within the revolving fund account group symbols will be assigned in two 
classes: (a) 4000 to 4499 will be used for the accounts of enterprises, the receipts 
of which come primarily from outside the Government (such as funds of Govern- 
ment corporations); and (b) 4500 to 4999 will be used for working capita! funds, 
management funds, industrial funds. and other funds which relate primarily to 
internal operations of the Government. 

Within the deposit fund account group symbols will be assigned in two classes: 
(a) 6000 to 6099 will be used for accounts in the nature of deposit liabilities where 
the Government acts as fiscal agent or banker; and (b) 6100 to 6999 will be used 
for suspense accounts in cases where funds are held in suspense pending a determi- 
nation of their disposition. 

The above fund accounts will fall within two general types: (a) accounts for 
funds which belong to the Government, that is, the general, revolving and special 
fund accounts; and (b) accounts for funds which are held by the Government in 
the capacity of agent or trustee for others that is the deposit and trust fund 
accounts. 

5. Symbolization of Collections.—All collections will be identified with a und 
group, as explained below. 

(1) General Fund Receipts.—Collections representing receipts tor deposit to 
the General Fund will be classified under the 15 major classes listed and defined 
in the attached Schedule A. 
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Under these major classes, four-digit receipt symbols (within the range from 
0000 to 3999) will be assigned for further classification. For example, the receipt 
account ‘1322 Fees, Vending Machines” indicates that the account is under the 
general fund and the major class 1300 Fees for Permits and Licenses.”’ 

(2) Appropriation Receipts.—Collections representing appropriation receipts 
(special and trust funds) will be identified within the symbol grouping listed in 
paragraph 4, that is, special fund receipt accounts will be assigned within the range 
from 5000 to 5999, and trust fund receipt accounts will be assigned within the 
range from 7000 to 9999 _In order to identify special and trust fund receipts with 
the related appropriations, the basic receipt symbol will be identical with the 
basic symbol of the related appropriation. An example of an appropriation receipt 
is an amount collected for deposit to the Reclamation Fund. In this case the 
appropriation receipt symbol will be 145000 and the related appropriation symbol 
will be 14X5000 New appropriation receipt account symbols and the related 
indefinite or permanent appropriation account symbols will be established on the 
basis of the law authorizing such funds, or upon the trust agreements where 
trust funds are involved 

(3) Appropriation Repayments.—Appropriation repayments, including both 
reimbursements and refunds will be classified in accordance with the basic symbols 
assigned to the appropriation to be credited. (See paragraph 6.) 

(4) Collections for Official Deposits.—Collections for official deposit accounts 
will be symbolized according to the fund group assigned for that type of transac- 
tion 

All collections will be identified according to the agency making the collections. 
In order to do this two digits will be prefixed to the basic receipt or expenditure 
account symbol. The attached Schedule B shows a list of the departments and 
agencies with index numbers assigned thereto. 

6. Symbolization of Expenditures.—All expenditures will be identified within a 
fund group by means of the applicable appropriation and limitation, or official 
deposit symbols assigned, as described below: 

a. Account Symbolization.—Account symbols will be assigned to indicate fund 
classification, period of availability, and the department or agency primarily 
responsible for administration 

(1, Fund Classification.—As previously stated, the major fund classification of 
an account will be indicated by the last four digits of the basic appropriation 
symbol which will also serve, within the major fund category, to identify each 
account under that category from other accounts under the same category. For 
example, the appropriation “Salaries and Expenses, Office of Secretary of the 
Interior, 1951,”’ carries the appropriation symbol ‘1410102.” In this symbol, 
the digits “0102” indicate that this appropriation is applicable to the general 
fund (being within the range of 0000 to 3999) and further serves to distinguish 
this particular appropriation from other general fund appropriations in the same 
department. 

(2) Period of Availability—The account symbol] will indicate the period of 
availability for the purpose of incurring obligations. To accomplish this the 
basic symbol will be prefixed as follows: 

(a) By a single digit (0 to 9) to indicate the fiscal year of availability of an 
annual appropriation. An example of an annual appropriation is “Operation 
and Maintenance, Bureau of Reclamation, 1951,” which carries the symbol 
“*1410664,”’ the fiscal year 1951 is indicated by the digit (1) 

(b) By two digits separated by a diagonal (/) to indicate a multiple year appro- 
priation. The digit preceding the diagonal will indicate the first fiscal year of 
availability and the digit immediately following the diagonal will indicate the 
final fiscal year of availability. For example, the appropriation ‘Colorado River 
Development Fund, 1949 and 1950,” will carry the symbol ‘‘149/05859” to identify 
the two-year period during which the appropriation is available for obligation. 

(c) By an “X” to indicate a “no-year’” appropriation. For example, the 
appropriation ‘Construction and Rehabilitation, Bureau of Reclamation,” 
carries the symbol “14X0661” to indicate that the appropriation is available for 
obligation and expenditure for an indefinite period of time. 

(d) By an “F’”’ to indicate a special deposit account and for which the period 
of availability is not limited to any particular time. For example, the account 
“Suspense Civil Service Commission.” will carry the symbol “24F6875 ”’ which 
— a special deposit account and will be available for an indefinite period 
of time. . 
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(3) Department or Agency Responsible for the Account.—The account symbol 
will indicate the department or agency to which an appropriation is available, or 
the agency responsible, if an official deposit account is involved. To accomplish 
this, two digits will be prefixed to the fiscal year designation. The attached 
Schedule B shows a list of departments and agencies with index numbers assigned 
thereto. For example, the number 21 has been assigned to the Department of 
the Army, and the a appropriation from the general fund for “Engineer Service, 
Army, 1950, ” is 2100905.” 

When an appropriation or a portion thereof, is to be transferred to another 
agency for obligation, and the identity of the original appropriation is required 
to be retained, the symbol numbers of both agencies will be used. The symbol 
number of the agency to which the transfer is made is prefixed to the complete 
symbol of the appropriation from which transferred. For example, the appro- 
priation ‘‘Expenses, Displaced Persons Commission (Allotment to State), 1951,” 
symbol ‘19-3710100” indicates that the Department of State received the 
transfer from the Displaced Persons Commission 

When a portion of an appropriation available to a bureau of a particular agency 
is to be transferred to another bureau of that agency and it is necessary to main- 
tain separate accountability of the appropriation, the account established will 
include a two digit suffix in parentheses indicating the bureau receiving the 
transfer. For example, the appropriation symbol ‘14X0661(16)” indicates that 
a separate account has been established for the bureau number 16 of the partic- 
ular agency involved. Bureau agency numbers within a department will be 
assigned by the department concerned after clearance with the Treasury 
Department. 

b. Appropiation Limitation Symbolization. Any portion of an appropriation 
that is limited in amount for certain objects, or purposes, will be symbolized by 
the agency receiving the appropriation by a three digit decimal suffix, e. g., 
*1310318.002."" Any numbers from .001 to .999 may be used. Only that portion 
of an appropriation which is restricted need be assigned a limitation symbol. 

If a “no-year’’ or ‘“‘multiple-year” appropriation contains limitations on the 
amounts that can be obligated in a particular fiscal year, the first digit oi the 
decimal suffix will be used to indicate the fiscal year For example. .107 will 
indicate the fiscal year 1951 and .207 will indicate the fiscal year 1952. 

c. Special Limitation Symbolization.—In certain cases an appropriation act or 
basic legislation may contain limitations on the amounts for certain objects or 
purposes covering two or more appropriations or appropriation limitations of an 
agency for a particular fiscal year. These ‘imitations will be established by the 
agency receiving the appropriations by a three digit decimal suffix. The first 
digit will indicate the fiscal year involved and the other two digits will indicate 
the special limitations. To distinguish this type of limitation from the limitations 
under a single appropriation the basic appropriation symbol will be shown in 
parentheses, i. e., ‘(1910260).106” or ‘*(1311700.010).106.” 

d. Working Funds and Related Subsidiar Accounts.— Working funds are estab- 
lished under Section 601 of the Economy Ket (31 U. 8S. C. 686) by advance pay- 
ments from one bureau or agency to another. The working fund must always 
carry the same fund classification as the appropriation from which advanced 
Basic working fund symbols and titles will et esignated by the Treasury Depart- 
ment for each department bureau or agency receiving advances The method of 
establishing working fund symbols will be the same as for appropriations and 
limitations. A separate basic symbol and title will be established for each major 
fund classification, that is, the general, special or the trust “und group. For 
example, the basic symbol ‘3919’ will be established for the Fish and Wildlife 
Service, Department of Interior as the symbol] under the general fund and will 
be used for advances from General Fund Appropriations. The four digits “5919” 
will be assigned to the speciai fund account. This bureau being within the 
Department of Interior will use the index number ‘“14’’ to indicate that Depart- 
ment. Separate working fund sy iP: wil. be designated to show the period of 
availability of the funds advanced e. 

14X3919— Working fund, eee ‘Fish and Wildlife Serv.ce (no- -year). 
1413919— Working fund, Interior, Fish and Wildlife Service 1951 
1403919— Working fund, Interior, Fish and W‘ldlife Service, 1950. 

Any agency scheduling an advance to a working fund must determine that the 
accounts involved (1) have the same period of availability, and (2) are within the 
same fund group For example, an advance received by the Fish and Wildlife 
Service from the appropriation “‘14X0661,” would be deposited and accounted for 
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under the working fund “‘14X3919”’ since neither of these accounts are limited to 
any specific period of availability and are within the general fund group. 

A subsidiary account will be,established under each working fund account by 
the agency receiving the advances to indicate the appropriation and limitation 
from which advanced and the purpose. To accomplish this, a three digit decimal 
suffix will be assigned to the working fund symbol. An oepeey may use any 
number from .001 to .999 in establishing a subsidiary account. he description 
of the subsidiary account will identify the appropriation and limitation, if any, 
from which advanced, the amount, and the general purpose. For example: 

1213911—Working Fund, Agriculture, Forest Service, 1951. Subsidiary 
account: 

1213911.007—Advance from ‘1410664.001 Operation and Mainte- 

nance, Bureau of Reclamation, 1951,’ to cover expenses 

in connection with participation in a soil and moisture 

eeeeretee program within the Boise National Forest, 

7 Symbolization of Documents.—All documents for either collections or ex- 
penditures will contain the fund symbol numbers—except collections and disburse- 
ments relating to checking accounts of Government corporations, n which case 
the checking account symbol will be used The titles of the accounts need not be 
shown on such documents, except schedules of collections and certificates of deposit 
which involve special or trust fund receipts. Limitation account symbols need 
not be shown on schedules submitted to the Treasury Department However, 
the individual documents of the agency should contain the complete symbols of 
the receipt or expenditure accounts including any decimal or subsidiary symbols. 
If administratively desirable in connection with the accounting and reporting 
functions of the Treasury Department, or the accounting of agencies originating 
Se titles may be shown on documents in conjunction with related 
sym 

8. Effective Date-—The provisions of this Regulation will become effective 
December 1, 1950. New symbols assigned on or after that date will conform to 
this Regulation. The present symbols for receipt accounts, expenditure accounts, 
and official deposit accounts may be continued through June 30, 1951. However, 
those accounts which require new symbols under the principles set forth above 
will be assigned such new symbols on or before July 1, 1951. 

In reassigning symbols under the group prescribed in this Regulation, as many 
of the present digits of an existing symbo! will be used as is practicable. For 
example, special fund symbols used prior to the effective date of this Regulation 
were in the 6000-6999 series, and those which are to be regrouped under the 
5000-5999 series will be reassigned symbols by changing the “6” to a “5”, thereby 
retaining the last three numbers of the existing symbols. Likewise, the working 
fund accounts heretofore established under Section 601 of the Economy Act, with 
symbols assigned in the 5000-5999 series will be regrouped in the 3000-3999 
series by changing the ‘‘5” to a “3”. 

The reassignment of symbols will be announced by the Treasury Department 
together with the effective date of such action. This will be accomplished on 
the accounts and records of the agencies and Treasury Department by chan ing 
the symbols and without documentary action, that is, without the use of Standar 
Forms Nos. 1151 or 1081. These changes may be made effective any time before 
June 30, 1951, by agreement between the agencies and the Treasury Department. 

Those accounts which require no changes under the principles set forth in this 
Regulation may continue to carry their present symbols so long as the purpose 
or ro contents of the account are not changed. For subsequent fiscal years, 
and insofar as practicable, the basic symbols should be retained with appropriate 
prefixes to indicate the period of availability. 

All limitation accounts established by the Accounting and Bookkeeping Divi- 
sion of the General Accounting Office through November 30, 1950, will continue 
throughout this fiscal year. Agencies will be responsible for assigning limitations 
to funds made available to the agency subsequent to November 30, 1950 

9. Rescission of Previous Regulations.—General Regulations No. 83, dated June 
9, 1936, 15 Comp. Gen. 1156, No. 84, dated June 15, 1936 [unpublished], and No. 
84—Revised, dated July 1, 1939, 19 Comp. Gen. 1040, relating to Receipt and 
Aopeopsietion Symbols, and Supplements Nos. 1, 2, 3, 16 Comp. Gen. 1130, 
and 4, 24 id. 950, thereto, are hereby rescinded. 

Linpsay C. WaRREN 
Comptroller General of the United States. 
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SCHEDULE A 
GENERAL RECEIPT CLASSIFICATION (MAJOR CLASSES) 
Taxes 


Receipts from levies (other than duties on imports) under the taxing and 
regulatory powers of the Constitution, such as income, excise, social security, 
and immigration head taxes. 

Customs Duties 


Duties on imports, received under Customs laws. 
Seigniorage and Coinage 
Proceeds resulting from the exercise of the sovereign right to coin money. 
Fees for Permits and Licenses 


Moneys received from the grant of formal permission or authority for the 
entrance upon or nonexclusive use of public facilities; for the performance of a 
specified act; or for the carrying on of a particular business. 


Fines, Penalties, and Forfeitures 


Moneys received from levies imposed for violation of laws and regulations; 
indemnification for breach of contract; confiscated or unclaimed funds; and 
proceeds from confiscated or unclaimed property. 


Gifts and Contributions 


Funds or proceeds from property voluntarily transferred to the Government 
without compensation or valuable consideration. 


Interest 
Compensation received for the use of money borrowed or on debts other than 


borrowings. 
Dividends and Other Earnings 


Receipts from current or accumulated earnings of Government owned or 
sponsored corporations or enterprises; dividends or other income from nongovern- 
mental enterprises; premiums on sale, and discounts on purchase of securities; 
gains from exchange of currency; and increments resulting from other transactions. 


Rents 


Moneys received for the use and possession of Government property, real or 
personal, based on a fixed charge. 


Royalties 
Moneys received for the use of Government property or rights, based on an 
agreed rate per unit extracted, produced, or manufactured, or on a fixed share 
of the income or profit resulting from the use of the property. 
Sale of Product: 


Proceeds from the sale of any article or commodity produced by, or resulting 
from, the efforts of a Government activity, or the byproduct of such activity. 


Fees and Other Charges for Services 
Moneys received for services rendered by the Government 
Sale of Government Property 


_ Proceeds from the sale of tangible property, real or personal, representing the 
liquidation of, or realization upon assets, other than the sale of products. 
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Realization Upon Loans and Investments 


Proceeds from the liquidation of, or realization upon intangible assets, including 
the return to the Government of moneys previously invested, loaned, or advanced; 
and the sale. retirement. or cancellation of Government-owned stocks, bonds, and 
securities 


Recoveries and Refunds 


The return of moneys paid to, but not due, the recipient, or which would 
otherwise be for credit to lapsed appropriations, compensation for loss of or 
damage to property: war reparations; and other recoveries and refunds 


SCHEDULE B 


LIST OF DEPARTMENTS AND ESTABLISHMENTS WITH INDEX NUMBERS 
ASSIGNED THERETO PURSUANT TO GENERAL REGULATIONS NO. 84— 
SECOND REVISION 


NUMERICAL 


00 United States Senate and House of Representatives. 
01 Architect of the Capitol. 
02 Botanic Garden. 
03 Library of Congress. 
04 Government Printing Office 
05 General Accounting Office. 
10 Judiciary. 
11 Executive Office of the President: 
Constituent Agencies: 
Bureau of the Budget. 
National Security Council. 
National Security Resources Board. 
Agriculture 
Commerce. 
Interior. 
Justice. 
Labor. 
Department of the Navy 
Post Office 
State. 
Treasury. 
Department of the Army. 
National Mediation Board 
The Tax Court of the United States 
Civil Service Commission. 
Federal Power Commission. 
Federal Communications Commission 
Federal Reserve System. 
Federal Trade Commission. 
Interstate Commerce Commission. 
National Advisory Committee for Aeronautics. 
National Capital Park and Planning Commission 
Smithsonian Institution. 
Tariff Commission. 
Veterans’ Administration. 
Displaced Persons Commission 
Panama Canal. 
Interstate Commission on the Potomac River Basin 
National Capital Sesquicentennial Commission. 
Commission on Renovation of the Executive Mansion. 
General Services Administration. 
Economic Cooperation Administration. 
National Science Foundation. 
Securities and Exchange Commission. 
Federal Deposit Insurance Corporation. 
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Economic Stabilization Agency. 

Defense Transport Administration. 

Department of the Air Force. 

Commission on Organization of the Executive Branch of the Government. 

Railroad Retirement Board. 

Motor Carrier Claims Commission. 

National Capital Housing Authority 

National Labor Relations Board. 

Tennessee Valley Authority. 

American Battle Monuments Commission. 

Federal Security Agency. 

Nationa! Advisory Council on International Monetary and Financial Prob- 
lems. 

Export-Import Bank of Washington. 

Filipino Rehabilitation Commission. 

Federal Loan Agency. 

Housing and Home Finance Agency. 

Philippine War Damage Commission. 

Atomic Energy Commission. 

Selective Service System. 

Office of Housing Expediter. 

Federal Mediation and Conciliation Service. 

War Claims Commission. 

Indian Claims Commission. 

Department of Defense 

District of Columbia. 


ALPHABETICAL 
Agriculture. 
American Battle Monuments Commission. 
Architect of the Capitol. 
Atomic Energy Commission 
Botanic Garden. 
Civil Service Commission. 
Commerce. 
Commission on Organization of the Executive Branch of the Government 
Commission on Renovation of the Executive Mansion. 
Defense Transporc Administration 
Department of Defense. 
Department of the Air Force 
Department of the Army 
Department of the Navy. 
Displaced Persons Commission. 
District of Columbia. 
Economic Cooperation Administration. 
Economic Stablization Agency. 
Executive Office of the President: 
Constituent Agencies: 
Bureau of the Budget. 
National Security Council. 
National Security Resources Board. 
Export-Import Bank of Washington. 
Federal Communications Commission. 
Federal Deposit Insurance Corporation 
Federal Loan Agency. 
Federal Mediation and Conciliation Service. 
Federal Power Commission 
Federal Reserve System. 
Federal Security Agency. 
Federal Trade Commission. 
Filipino Rehabilitation Commission 
General Accounting Office. 
General! Services Administration. 
Government Printing Office. 
Housing and Home Finance Agency 
Indian Claims Commission. 
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Interior. 

Interstate Commerce Commission. 

Interstate Commission on the Potomac River Basin. 

Judiciary. 

Justice. 

Labor. 

Library of Congress. 

Motor Carrier Claims Commission. 

National Advisory Committee for Aeronautics. 

National Advisory Council on International Monetary and Financial 
Problems. 

National Capital Housing Authority. 

National Capital Park and Planning Commission. 

National Capital Sesquicentennial Commission. 

Nationa! Labor Relations Board. 

National Mediation Board. 

National Science Foundation. 

Office of Housing Expediter. 

Panama Canal. 

Philippine War Damage Commission. 

Post Office. 

Railroad Retirement Board. 

Securities and Exchange Commission. 

Selective Service System. 

Smithsonian Institution. 

State. 

Tariff Commission. 

Tennessee Valley Authority. 

The Tax Court of the United States. 

Treasury. 

United Btates Senate and House of Representatives. 

Veterans’ Administration. 

War Claims Commission. 


GENERAL REGULATIONS NO. 8—SECOND REVISION 
Supplement No. 1 
May 17, 1951 


SYMBOLIZATION OF APPROPRIATION, FUND AND LIMITATION 
ACCOUNTS 


1. Subparagraph 6 a (2) (d) and paragraph 7 of General Regulations No. 84, 
2d Rev., dated Dauner 20, 1950, 30 Comp. Gen. 541, are hereby amended to 
read as follows: 

6. a (2) (d) By an “F’”’ to indicate a clearing account for receipts, either general, 
special, or trust, held by a disbursing officer pending deposit to the applicable 
receipt account upon instructions from the agency and for which the period of 
availability is not limited to any particular time. For example, the symbol 
14F0101 for “Clearing Account, Federal Withheld Taxes,” indicates that the 
receipts involved are held by the disbursing officer for the account of an Interior 
Department office and are subsequently to be credited to the receipt account 
200101, “Federal Withheld Taxes.” In order to identify the wane clearing 
account with the account to which the receipts are to be later applied, the basic 
symbols for the clearing account will be identical with the basic receipt account 
symbol as shown in the above example. 

7. Symbolization of Documents.—All documents for either collections or expend- 
itures will contain the fund symbol numbers—except collections and disburse- 
ments relating to checking accounts of Government corporations, in which case 
the checking account symbol will be used. The titles of the accounts need not 
be shown on such documents, except schedules of collections and certificates of 
deposit which involve unavailable, special or trust fund receipts which are for 
covering into the Treasury. Limitation account symbols need not be shown on 
schedules submitted to the Treasury Department. However. the individual 
documents of the agency should contain the complete symbols of the receipt or 
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expenditure accounts, including any decimal or subsidiary symbols. If admin- 
istratively desirable in connection with the accounting and reporting functions 
of the Treasury Department, or the accounting of agencies originating transac- 
tions. titles may be shown on documents in conjunction with related symbols. 


Linpsay C. WARREN, 
Comptroller General of the United States. 


GENERAL REGULATIONS NO. 8&—SECOND REVISION 
Novem ber 7, 1950 


STANDARD FORMS AND ACCOUNTING PROCEDURES FOR TRAVEL 
ADVANCES AND FOR REIMBURSEMENT OF TRAVEL EXPENSES 


1. General Regulations No. 88—Revised, dated October 20, 1944, 24 Comp. 
Gen. 950, Supplement No. 2 thereto, dated December 16, 1946, 26 Comp. Gen. 
969, and Accounting Systems Memorandum No. 3, dated June 29, 1949, 29 Comp. 
—. a are rescinded, and the following regulations are prescribed in lieu 
thereof: 


2. The following standard forms are prescribed for general use throughout the 


Government service: 
Number and Title of Forn. 


. 1038—Revised, Application and Account for Advance of Funds. 

. 1012—Revised, Travel Voucher (Original). 

. 1012a—Revised, Travel Voucher (Memorandum). 

. 1012b—Revised, Travel Voucher—Continuation Sheet (Original). 

. 1012c—Revised, Travel Voucher—Continuation Sheet (Memorandum) 
. 1012d—Revised,' Receipt for Cash—Subvoucher. 


3. Standard Form No. 1038—Revised has been revised to comply with new 


requirements of the Travel Expense Act of 1949. This Form will serve as an 
application for advances of funds and as a subsidiary record in the accounting for 
advances made. 

4. Standard Form No. 1039—Revised—‘‘Statement of Advances of Funds for 
Travel Expenses’’ has been discontinued but approval will be given for the 
adoption of a substitute when such a form is needed by individual agencies. 

5. Standard Form No. 1012—Revised has been reduced to 8 by 10% inches. 
Spaces are provided on the face of the form for indicating the portion of a claim 
which is applied to an outstanding advance and for indicating the appropriation 
to be credited. The reverse of the form is arranged to include mileage claims in 
the same part of the form as subsistence and other claims. 


SECTION I 
TRAVEL ADVANCES 


6. Standard Form No. 1038—Revised, will be executed by the employee 
requesting an advance to finance expenses related to official travel or for the 
authorized movement of household goods. 

7. After approval of the advance, Standard Form No. 1034—Revised, ‘‘Public 
Voucher for Purchases and Services Other Than Personal,” will be prepared in 
the name of the applicant. The words ‘Advance to Employee per travel au- 
thorization No. ____ dated , copy of which is attached or has been 
previously furnished to the General Accounting Office,’’ will be placed in the space 
under ‘Articles or Services.” The signature of the applicant will not be required 
on Standard Form No. 1034—Revised which will be certified by an authorized 
certifying officer and processed for payment by the disbursing officer in the same 
manner as Other vouchers. 

8. An “Advances to Employees” control account will be established in the 

eneral ledger to reflect the balance of outstanding advances. The executed 
tandard Form No. 1038—Revised will be maintained to reflect the status of the 


‘Form has not been changed by these regulations. 
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individual advances and as a support to the ‘Advances to Employees’’ account. 
The supporting individual accounts (Standard Form No. 1038—Revised) shall 
be balanced with the general ledger contro] account each month 

9. When, for any reason, an advance is no longer required for official purposes, 
or where an employee is being transferred to another agency or separated from the 
service, the balance due shall be collected and deposited to the credit of the proper 
appropriation 

10 In those cases where it is determined in accordance with the provisions of 
the Standardized Government Travel Regulations, that travelers must give bond 
or other security to assure repayment of advances, the name of the surety and 
the bond number and date will be noted on the individual account (Standard 
Form No 1038—Revised). If security other than a bond is accepted a brief 
description thereof will be noted on the account and appropriate steps will be 
taken to safeguard the security. 

11. Normally, advances will be charged to the appropriation from which re- 
imbursement will be made. Where reimbursement may be made from two or 
more appropriations or funds, the total advance may be charged to such appro- 
priation or fund available for payment of travel and transportation expenses as 
is determined proper by the agency. 

12. Disbursements of and cash collections on travel advances will be debited 
or credited, as the case may be, to the general ledger ‘Advances to Employees” 
account, but it is not required that entries be made in the budgetary accounts in 
connection with these transactions. The gross amount of approved travel 
vouchers will be recorded in the budgetary accounts whether applied wholly or 
n part to outstanding advances. 

13. Travel vouchers chargeable to the same appropriation as that from which 
the advance was made will be handled as follows: 

A. If an amount is payable to the traveler, the voucher will be scheduled to the 
disbursing officer in the net amount for which the traveler’s check is to be drawn. 

B. If the total amount of the voucher is applied against an advance, all certifi- 
cates thereon shall be completed; the voucher will be given a bureau voucher 
number and, after recording on the agency books, will be transmitted to the 
General Accounting Office, Audit Division, Washington 25, D. C., unless the 
agency has been authorized to retain such vouchers at the audit location. 

In neither of these cases will a Standard Form No. 1096—‘“Schedule of Voucher 
Deductions” be forwarded to the disbursing officer. 

14. When travel vouchers are chargeable, in whole or in part, to an appropriation 
different from that from which the advance was made the following procedures 
will apply: 

A. Vouchers will be scheduled to the disbursing officer in the gross amount 
whether or not a payment is due to the traveler. 

B. A Standard Form No. 1096, showing the voucher deductions and other 
oR information, will accompany the vouchers to the disbursing officer. 

. Vouchers scheduled on Standard Form No. 1064—‘‘Schedule of Disburse- 
ments” may be recorded thereon in the usual manner. Agencies using the com- 
aed “Voucher and Schedule of Payments” form will record entries thereon as 
ollows: 

(1) If a payment is to be made to the traveler, show name and address of payee 
and amount of check to be drawn in the columns provided; on the following lines 
in the name column record ‘‘Applied—as per Form 1096 No. .---_,’’ and show the 
amount applied to the advance in the amount column 

(2) If the voucher is to be applied in its entirety to an advance, it will be listed 
n the gross amount following the notation ‘“‘Applied—as per Form 1096 No 

15. As soon as possible after June 30 of fm year, a Standard Form No. 1081— 
Revised will be prepared in the total amount for advances to be continued and 
forwarded to the disbursing officer to effect adjustment between the prior year and 
the current year’s appropriations Increases in outstanding advances and new 
advances should not be included on the voucher prepared to cover advances con- 
tinued from the prior fiscal year, but should be processed as separate transactions 
on Standard Form No. 1034. 

16. Attached to the Standard Form No. 1081—Revised, referred to in paragraph 
No. 15, shall be a list showing for each advance to be continued as of June 30, 
(1) name of employee, (2) outstanding balance of advance, (3) date on which the 
advance was made, and (4) date of last partial liquidation or, with respect to 
employees in continuing travel status, month in which the most recent expense 
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voucher was submitted. An explanation must be given for any outstanding 
accounts for which the date of last partial liquidation, or month in which the most 
recent expense voucher was submitted, is three or more months prior to June 30. 


SECTION II 
TRAVEL VOUCHERS (STANDARD FORMS OF NO. 1012 SERIES) 


The following procedure is hereby prescribed for vouchering travel expenses of 
civilian and military personnel: 

17. Standard Forms of the No. 1012 series will be used for vouchering claims 
for per diem in lieu of subsistence expenses; mileage or reimbursement on an 
actual expense basis for use of privately owned vehicles on official business; 
reimbursement of other expenses properly incurred and paid during the perform- 
ance of official business; and for travel of members of che immediate families of 
civilian or military personnel and movement of household goods and personal 
effects where expenses therefor are reimbursable. 

18. In those circumstances where an officer or employee is submitting a travel 
voucher and also has incurred expense for petty purchases which would normally 
be reported for reimbursement on a Standard Form No. 1129, “Voucher for 
Authorized Petty Purchases,’’ pursuant to General Regulations No. 103, May 2, 
1945, 24 Comp. Gen. 972, such expenses may hereafter be included on the Standard 
Form No. 1012—Revised, even though they were not incurred while in a travel 
status. 

19. Standard Forms of the No. 1012 series will be used by persons other than 
Government employees in connection with travel on official business under 
authority of law and in accordance with applicable regulations. 

20. There is included on Standard Forms No. 1012—Revised and 1012a—Re- 
vised a uniform accounting classification block, to be filled in by the administrative 
office, which provides for indicating on one line in the column headed “‘Appropria- 
tion, Limitation or Project Symbol” the appropriation symbol and the suffix 
identifying the limitation or project symbol, if any, involved. If more than one 
limitation or project is involved, additional lines will be used for each such limita- 
tion or project. The amounts chargeable to the limitation or project will be 
inserted in the column headed “Limitation or Project Amount,” on the same line 
as the symbol, while the appropriation title (use optional) and amount chargeable 
to such appropriation will be listed in the columns headed ‘“‘Appropriation Title’’ 
and “Appropriation Amount,” respectively. The lower portion of the ac- 
counting classification block is provided for the convenience of the administrative 
office, if it is desired to indicate the accounting classifications, and the amounts 
chargeable thereto. 

21. A statement of travel performed by use of transportation requests, as 
provided for on the travel voucher forms, must be furnished by the traveler 
even though the same information may be administratively required on other 
forms. When Government transportation requests are not used, information 
— be furnished on the travel voucher as to mode and class of transportation 
used. 

22. When official travel is performed through use of Government transpor- 
tation requests, and there are no per diem or other expenses incurred incident to 
such travel, the traveler will prepare a Standard Form No. 1012—Revised at 
the end of the trip (or the end of the month if more than one such trip is con- 
templated during a calendar month) and transmit it to his administrative office. 
Such vouchers shall be completely executed to reflect all pertinent information 
in the spaces provided therefor, and all certificates on the voucher shall be com- 
pleted. The voucher will be given a bureau voucher number and transmitted 

romptly to the General Accounting Office, Audit Division, Washington 25, 
D. C., unless the agency has been authorized to retain such vouchers at the audit 
location. 

23. The receipt for cash, Standard Form No. 1012d—Revised, will be used in 
support of Standard Form No. 1012—Revised in those cases where receipts are 
required by the Standardized Government Travel Regulations and the vendor’s 
receipted bill or receipted invoice cannot be procured. Receipts should be num- 
bered consecutively and are to be securely attached to the voucher. Receipt 
numbers should be shown in the description column on line with amount claimed 
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SECTION III 


TRAVEL AND TRANSPORTATION OF IMMEDIATE FAMILIES, HOUSEHOLD GOODS AND 
PERSONAL EFFECTS 


24. When Standard Forms of the 1012 series are used for vouchering claims for 
travel of members of the immediate family of a civilian officer or employee,for for 
movement of household goods and personal effects, pursuant to Executive Order 
No. 9805, the voucher shall be prepared in the name of, and executed by, the 
civilian officer or employee and shall include, on the reverse thereof (if not shown 
on the travel authority), a statement of the name and relationship of the mem- 
bers of the immediate family, and sufficient information to show whether children 
qualify as members of the “immediate family” within the meaning of that term 
as defined in section 1 (d) of Executive Order 9805, where appropriate. 


SECTION IV 


GENERAL INSTRUCTIONS 


25 Reference to the authority for travel to be ormed will be inserted on the 
face of the subject voucher forms and the original or a true copy of such authority 
must be attached to the voucher unless same has been attached to a previous 
voucher or otherwise transmitted to the General Accounting Office by the depart- 
ment, bureau, or establishment concerned. If the authority has been attached 
to a previous voucher, reference will be made on the second and all subsequent 
vouchers to the next previous voucher paid under the same travel authority, 
giving the name and symbol number of the disbursing officer paying the same, 

ate of payment, and the voucher number, if known. When a travel voucher is 
sent to the General Accounting Office for an advance decision or direct settlement, 
the original travel authority or a true copy thereof should be attached thereto. 
In all cases, authorized travel on other than written authority must be satis- 
factorily explained in the voucher. 

26. The name of the department, establishment, or agency concerned may, 
when economical and advantageous, be overprinted by the Puliic Printer on the 
standard forms herein approved. 

27. The provisions of these regulations shall not apply to the accounts for 
travel and other expenses of the departments, independent ests.',lishments, and 
other Governmental agencies which are required by law to be verified by special 
forms of affidavit, nor to those departments, independent establishments, or other 
Governmental agencies which have heretofore or may be hereafter specifically 
excepted from these regulations or from using the standard forms of travel vouchers. 

28. Upon receipt of this regulation each eanent establishment, or agenc 
is requested to make requisition upon the Public Printer for a supply of the stand- 
ard forms herein prescribed which is estimated to meet its needs. No additional 
supply of the present Standard Forms herein revised will be printed, and the supply 
now on hand in the various Government offices, including those forms in stock at 
a Government Printing Office, should be exhausted before issuance of the new 
orm. 

Linpsay C. WaRREN, 
Comptroller General of the United States. 


GENERAL REGULATIONS NO. 89 


Supplement No. 1 
November 21, 1950 


ORGANIZATION AND PROCEDURE—AUDIT EXCEPTIONS 


Paragraphs numbered 2, 3, 4, and 5 of General epee No. 89, dated 
April 25, 1938, 17 Comp. Gen. 1141, are hereby rescinded. 
Linpsar C. WaRREN, 
Comptroller General of the United States. 
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GENERAL REGULATIONS NO. 89 
Supplement 2 
May 21, 1951 


ORGANIZATION AND PROCEDURE—AUDIT EXCEPTIONS 


Paragraph No. 1 of General Regulations No. 89, dated April 25, 1938, 17 Comp. 
Gen. 1141, not heretofore rescinded by Supplement No. 1, dated November 21, 
1950, 30 Comp. Gen. 554, is hereby rescinded. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


GENERAL REGULATIONS NO. 9 
Supplement No. 1 
April 16, 1951 


PROCEDURE FOR PROMULGATION OF GENERAL ACCOUNTING OFFICE 
INSTRUCTIONS FOR OBSERVANCE BY THE VARIOUS DEPARTMENTS, 
ESTABLISHMENTS, AND AGENCIES OF THE FEDERAL GOVERNMENT 


1. Paragraph 2 of General Regulations No. 95, dated June 1, 1942, 21 Comp. 
Gen. 1158, provided that— 

‘‘Hereafter, ‘General Regulations’, ‘Bulletins’ and ‘Circular Letters’ heretofore 
issued which pertain only to the work and administration of the General Account- 
ing Office will be modified and rescinded, when necessary, by internal Office 
Orders or Administrative Orders of the Comptroller General.” 

2. The following General Regulations and their supplements, if any, pertaining 
exclusively to the internal operations of the General Accounting Office are hereby 
rescinded, except that to the extent they now are applicable to the internal oper- 
ations of the General Accounting Office they shall remain in effect until such time 
* bun are modified or included in appropriate Office Orders or Administrative 

ers. 











General Genera! General General 

Regula- Date Regula- Date Regula- Date Regula- Date 
tion No. tion No. tion No. tion No. 

OO iiniietecinelabaa May 6, 1922 |] 11......- Oct. 30, 1922 |] 26....... May 12,1923 || 56.......-. Aug. 26, 1926 
Ese May 8, 1922 |) 12....... Se. . ce Ee Ein anare June 30, 1923 || 58........ Oct. 19, 1926 
Dontetaked May 24, 1922 || 14......- Dec. 23, 1922 || 33......-. Nov. 26, 1923 || 74........ July 25, 1930 
RTS May 25, 1922 || 15......-. Dec. 30, 1922 |] 37.....-.. July 7, 1924 || 77........ June 30, 1931 
leben May 31, 1922 || 17....... Jan. 4, 1923 || 45....... June 25, 1925 || 82........ Aug. 20, 1935 
eameiattnagll July 1, 1922 |} 19......- Feb. 16, 1923 |} 47.....--. Nov. 11, 1925 |} 85.......-. June 15, 1936 
i cideaaebtas June 26, 1922 || 20......- Mar. 6, 1923 || 49......-. Jan. 23,1926 |] 90........ June 30, 1939 
Se vustecel July 12,1922 |] 22....... Mar. 28, 1923 || 52......- June 19, 1926 || 94........ July 18, 1940 
— eS Aug. 9, 1022 jj 23......./..... Diiddeoeae “EE: Aug. 26, 1926 


Linpsay C. WaRREN 
Comptroller General of the United States. 


979477—52——_37 
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GENERAL REGULATIONS NO. 9% 
Suppiement No. 5 
December 19. -950 


ACCOUNTING FOR TAXES ON SALARIES AND WAGES OF FEDERAL 
EMPLOYEES UNDER THE FEDERAL INSURANCE CONTRIBUTIONS ACT, 
AS AMENDED 


1. General.—The Social Security Act Amendments of 1950, Public Law 734, 
approved August 28, 1950, 64 Stat. 477, hereinafter referred to as the “Act,” 
extends the coverage of Federal Old-Age and Survivors Insurance to include 
certain “‘Employment” performed on and after January 1, 1951, in the service 
of the United States and of its instrumentalities, and amends the Federal Insurance 
Contributions Act '53 Stat. 1387] so as to impose a tax with respect to such em- 
ployment on both the covered employee and his employer to finance the insurance 
benefits which may become due and payable under the provisions of the Act. 
Therefore, in order to establish uniformity throughout the Government, the 
regulations heretofore prescribed for use in accounting for Federal taxes with- 
held from the compensation of. Government employees are amended by the 
procedures hereinafter set forth so as to include within their scope instructions 
for use in accounting for the F I. C. A. taxes required to be paid in connection 
with Federal employment subject to the provisions of the Act. 

2. Responsibility of Head of Agency or Designated Agents.—The Act imposes, 
among others, the following twofold responsibility on the head of each employing 
Federal Agency and any agent he may designate: 

(a) To determine whether an individual has performed service covered by 
Old-Age and Survivors Insurance, the periods of such service, the amount of 
remuneration for such service which constitutes wages as defined in the Act, 
and the periods for which such wages were paid. 

(b) To collect the employee’s tax from each covered employee by deducting 
and withholding the amounts thereof from his wages as and when paid, prepare 
and render to the appropriate collector of internal revenue the required tax 
returns and pay over to such collector the taxes so deducted and withheld together 
with the employer’s tax levied by the Act. 

3. Salary Table and Revised Payroll Forms.—General Accounting Office Salary 
Table No. 33, dated November 22, 1950, 30 Comp. Gen. 673, effective for wages 
earned and paid for on and after January 1, 1951, on a 40-, 44-, or 48-hour work- 
week basis, has been issued for the information and guidance of officers and em- 
ployees concerned with the payment of salaries and wages of civilian employees 
whose services have been determined as employment covered by Old-Age and 
Survivors Insurance. Certain Standard Payroll and Pay Record Forms pre- 
viously prescribed by General Regulations No. 102 have been revised by Supple- 
ment Wo. 2, dated November 8, 1950, 30 Comp. Gen. 563, to provide the neces- 
or space thereon for entering, recording, and controlling the amounts of 
F. I. C. A. taxes withheld from the salaries and wages of covered employees. 

4. Preparation of Payrolls and Pay Vouchers.—¥Federal employees subject to 
the provisions of the Federal Insurance Contributions Act, as amended, need 
not be paid on separate payrolls and pay vouchers, nor is it required in the prepa- 
ration of such rolls and vouchers that they be segregated in payroll blocks for 
control purposes. Agencies may enter the names of employees, whose incomes 
are subject to the F. i. C. A. tax, in such order, or in such places on payrolls and 


pay vouchers as will best serve their individual accounting requirements with 
respect to distribution and classification for cost-keeping and budgetary purposes 
of the amounts of payrolls and pay vouchers certified for payment. However 
when the payroll listings are prepared by the Division of Disbursement, Treasury 
Department, no change in arrangement of names should be made without prior 
concurrence with such Division. ~ 
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5. Employee’s Taz.—The amount of tax required to be deducted and withheld 
from the salary or wages received by a covered e mpaew will be recorded and 
accumulated on the Individual Pay Card, Standard Form No. 1127—Revised, 
or an approved substitute, maintained in the name of the employee. The amount 
of the tax withheld will be entered in the column headed ‘‘FICA”’ opposite the 
applicable period, in the same manner as the withheld income tax is entered in 
the space provided therefor. Provision should be made on the individual pay 
card so that deductions may be discontinued when the statutory limitation of 
$3,600 of gross salary or wages has been recorded thereon. The cumulative total 
of the deductions reflected on an employee’s individual pay card (for each with- 
holding agent) for account of the Federal Insurance Contributions Act, as amended 
should not exceed $54 in any calendar year through 1953. The aggregate of 
the deductions shown on the individual pay cards of the covered employees for 
each pay period shall be included in the gross amount of the payrolls, or pay 
vouchers to be charged to the appropriations involved, and will be identified in 
the payroll summary as ‘Federal Insurance Contributions Act.” The total 
amount of withheld F. I. C. A. taxes included in each payroll and reflected in 
detail on the supporting individual pay cards will be scheduled on Standard 
Form No. 1096, Behedule of Voucher Deductions, together with, but each as a 
separate item thereon, the amount of income taxes withheld on such roll for 
credit to the existing account , ‘Special Deposits, Federal Tax Withheld from 
ve of Federal Employees.” 

Employer’s Tax.—Each Federal agency employing individuals covered by 
Tn Act is required to pay an excise tax on the salaries and wages paid to such 
employees. This tax shall be paid from the appropriation(s) out of which the 
salaries and wages of the covered employees are paid. Two methods, as outlined 
in (a) and (b) below, are provided for use in the accounting for the employer’s 
tax. Choice of the method to be followed is optional, but once a method is 
adopted, change to the other method may not be made without prior approval 
of this Office. 

(a) The amount of the tax applicable to each pay period, equal to the total 
amount of the taxes required to be deducted and withheld from the salaries and 
wages of covered employees will be stated on the payroll form, Standard Form 
No. 1128—Revised (per specimen copy attached), and disbursed in the same 
manner as the withheld taxes. The amount of the employer’s tax as shown on 
each payroll or pay voucher will be scheduled as a separate item on Standard 
Form No. 1096 (per specimen copy attached) for credit to the Special Deposit 
Account provided for accumulating withheld Federal taxes pending payment 
thereof to the collector of internal revenue 

(b) The amount of the tax applicable to each pay period will not currently be 
disbursed but will be held in the appropriation involved until the end of the 
reporting quarter. However, the amount of the tax accruing for each pay period 
of the quarter will be recorded in the administrative accounts. This transaction 
will be recorded through the medium of a journal voucher, prepared on Standard 
Form No. 1017-G, or a suitable substitute, which will debit the amount of the 
accrued tax to the appropriate cost or asset accounts (control and subsidiaries) 
with a corresponding credit to the general ledger account, ‘Accounts Payable— 
Accrued Taxes.’’ There must be shown on each journal voucher reference to 
each payroll and pay voucher upon which the tax accrual for the pay period is 
determined. Appropriate entries must also be made in the budgetary accounts. 
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7. Payment of F. 1. C. A. Tazxes.—F. I. C. A. taxes required to be paid on the 
salaries and wages of Federal employees will be reported on ‘‘Employer’s Quarterly 
Federal Tax Return,’’ Form 941 (U. 8S. Treasury Department, Internal Revenue 
Service), on which Federal income taxes are now reported. The head of each 
agency, Or any agent designated by him, herein referred to as ‘withholding agent,” 
responsible for deducting and withholding F. I. C. A. taxes from the salaries and 
wages of covered employees must execute the said return, file it with, and pay to 
the appropriate collector of internal revenue the total taxes applicable to the 
quarter for which the return is made. Accordingly, at the end of each quarter 
each withholding agent will submit a voucher on Standard Form No. 1047 to the 
disbursing officer who will issue his official check for the amount thereof and 
dispose of said check in accordance with the request of the withholding agent. 
The tax payment should be analyzed and explained under “‘Remarks”’ as shown on 
the attached specimen copy of Standard Form No. 1047. If the employer’s tax 
has been accounted for in accordance with the method outlined in paragraph 6 
(a), above, the total of all taxes payable to the collector will be reflected on the 
Standard Form No. 1047 in the usual manner as a disbursement from “Special 
Deposits.’’ If the employer’s tax has been accounted for, however, under the 
method described in 6 (b), the Standard Form No. 1047 will be prepared in 
accordance with the attached specimen copy._In recording the amount shown on 
the Standard Form No. 1047 in the general ledger, the liability account, ‘‘Accounts 
Payable— Accrued Taxes,’’ will be debited, and the account, ‘‘Appropriated Funds 
with the Disbursing Officer—Disbursing Funds,” will be credited. Appropriate 
entries for the amount of the employer’s tax must also be made in the budgetary 
accounts. The Bureau of the Budget has informally advised this Office that the 
amount of the Employer’s tax should be included in Object Class 15 ‘“‘Taxes and 
Assessments,’’ for budgetary reporting purposes. 

8. Employer’s Tax Handbook and Treasury Circular —The Bureau of Internal 
Revenue, Treasury Department, has issued an Employer’s Tax Handbook, 
Circular E, Revised, January 1951, for the information and guidance of withhold- 
ng agents and others concerned with the withholding, payment, and 
reporting of income taxes, and of employee and employer taxes under 
the Federal Insurance Contributions Act, as amended. It is understood 
that except for the provisions dealing with the deposit procedure and the em- 
ployer tax under the Federal Unemployment Tax Act [53 Stat. 1396], Circular E, 
as revised, is generally applicable to the taxes withheld by employers within the 
Federal Government. Goier date of December 6, 1950, the Secretary of the 
Treasury issued his circular directed to heads of departments and establishments 
of the United States Government, and Government-owned corporations whose 
funds are on deposit with the Treasurer of the United States, on the subject, 
“Withholding and Payment of Taxes for Federal Employees under the Federal 
Insurance Contributions Act, as amended.” Each withholding agent required to 
file a tax return and account for taxes withheld from the compensation of Federal 
employees should obtain a copy of the Secretary’s circular and the Employer’s Tax 
Handbook, Circular E, Revised January 1951. 

Linpsay C. WARREN, 


Comptroller General of the United States. 





STANDARD FORM 
NO. 1096 


Form approved by 
Comp. Gen., U. &. 
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SCHEDULE OF VOUCHER 


DEDUCTIONS 


(Department or Establishment) 


Made by 


(Station) 


eh a ee 


(Month or quarter ended) 


BUREAU 


OR OFFICE 


VOUCHER 
NUMBER 


APPROPRIATION AND/OR FUND 
TO BE CREDITED 
(Symbol and title in full) 


( )F5867 +o Deposits, 


Federal Tax 
Salaries of Federal 


Jithheld from 
Em- 


ployees (Name of Agency): 
Income 1 
A. 
Employees’ é 
i Se 


5, 650. 25 
1, 250. 15 


Employer’s. 1, 250. 15 


) F5850 — Deposits, 


beaters yroll Allot- 
ment Account, United States 
Savings Bonds (Name of 
Agency). 

( )8135.2 Contributions, 
Civil Service Retirement and 
Disability Fund. 


AMOUNT OF 


DEDUCTION REMARKS 


$18, 150. 55 


1, 325. 00 


3, 875. 00 





23, 350. 55 


The accountable officer will deposit the total amount shown in the column headed 
“Amount of Deduction.” 


Deposit(s) with Treasurer, U. 8.: 


Check 
Check N 


, dated 
’ dated 
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Revised portions of 
Standard Forms Nos. 1128 and 1128a 


PAYROLL FOR PERSONAL SERVICES 
PAYROLL CERTIFICATION AND SUMMARY 


Face 


PAYROLL SUMMARY 


| 
AMOUNT | CHECK NOS 


Net payment to employees (as per 
attached lists) 


Other items requiring disbursement: 
Civil Service Retirement 


Federal Withholding Tax 


U.S. Savings Bonds 


Federal Insurance Contributions 





Gross PAYMENTS----------|-- 
Other items not requiring disbursement 
(subsistence, etc.) : 





Gross EARNINGS. 
| Employer’s F. 1. C. A. Tax -- 


ToTaL CHARGES 





+ ee eee eee eee eee eee 
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Reverse 


WE, THE SUBSCRIBERS, severally acknowledge to have received 
IN CASH the sums set opposite our respective names in payment for 
our services during the period of this roll: 


| 

NAME, GRADE, DESIC- | CROSS OEDUCTIONS 
NATION, AND TOTAL | AMOUNT 

SALARY RATE EARNED 


NET 
AMOUNT 
RET y N PAID 





| 
| 
| 
| 


Checks 
dated 


Check No. 
Change Slip 
No. or Remarks 
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STANDARD FORM 
— PUBLIC VOUCHER FOR 
Con eepeeren REFUNDS 


September 20, 1927 


Location: pasD BY 
Appropriation or Fund: 
Special Deposit Account 


I ns ‘ 


To 
Address 


| (POR USE OF PAYING OFFICE) | 


has been applied as herein stated and the balance indicated is returned herewith: 


Amount of deposit 


Applied as explaind in ‘‘Remarks’’ below 


Remarks: 


Federal Taxes, Quarter ended 


Withheld from Compensation of Employees Paid 
during the Quarter: 


(Sign original 
ko ete nines an are 


ce Treasurer of the U. S. 
in favor of payee named above 


(Signature 
of payee) 


(Describe) 
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GENERAL REGULATIONS NO. 102-SECOND REVISION 
Supplement No. 2 
Novem ber 8, 1950 


REVISIONS OF CERTAIN FORMS AND PROCEDURES UNDER GENERAL 
REGULATIONS NO. 102, SECOND REVISION, AND SUPPLEMENT NO. 1, 
THERETO 


1. General Regulations No. 102, Second Revision, 25 Comp. Gen. 940, and 
Supplement No. 1 thereto, 29 Comp. Gen. 541, are revised as indicated herein to 
ive effect to the provisions of the Performance Rating Act of 1950, approved 
eptember 30, 1950, 64 Stat. 1098, which will become effective December 29, 1950, 
and that portion of the Social Security Act Amendments of 1950, approved August 
28, 1950, 64 Stat. 477, relating to amounts to be withheld, for social security 
purposes, from employees’ remuneration paid after 1950. 

2. Standard Form No. 1126S, Payroll Change Slip—Supervisor’s Copy, is 
declared obsolete, and procedures prescribed in the above-mentioned regulations 
affected by this action are amended accordingly. The format of the remaining 
copies of the Payroll Change Slip set is changed in the manner indicated by the 
attached facsimiles. 

3. Standard Form No. 1127—Revised, Individual Pay Card, has been increased 
in size to 8% by 11 inches in order to provide an additional column, identified 
as “‘F. I. C. A."’, for social security deductions. Provision has also been made on 
this form for showing employee’s social security account number when appro- 
priate. The blocks for total earnings, and withholding tax and social security 
deductions have been set apart to facilitate the preparation of W-2 forms. Other 
minor changes may be observed from the attached facsimile of this form. 

4. Payroll control registers, Standard Forms Nos. 1125 and 1125A, are amended 
by the addition of a column to provide for a showing of amounts representing social 
security deductions. 

5. Provision has been made in the “Payroll Summary” block on the front of 
Standard Forms Nos. 1128 and 1128a for identifying the amount deducted for 
social security purposes; an additional column has been added to the back of these 
forms in support of amounts included in this deduction Facsimiles of the affected 
portions of these two forms are also attached. 

6. Orders for supplies of the revised standard forms referred to in this supple- 
ment should be placed with the Public Printer not later than November 20, 1950. 
Should delivery of these revised standard forms be delayed, existing stocks of 
presently approved standard forms may be used with such alterations as‘may be 
necessary. 


Linpsay C. WARREN, 
Comptroller General of the United States. 
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Revised portions of 
Standard Forms Nos. 1128 and 1128a 
PAYROLL FOR PERSONAL SERVICES 
PAYROLL CERTIFICATION AND SUMMARY 


Face 


See Se eee 
| PAYROLL SUMMARY 


AMOUNT } CHECK NOS, 


Ds iceies becoiesllc acteanieietieh 


Net payment to employees (as per 
| attached lists) 


| Other items requiring disbursement: 
Civil Service Retirement 


Federal Withholding Tax 


U. S. Savings Bonds 


Federal Insurance Contributions 





Gross PAYMENTS---------- 
Other items not requiring disbursement 
(subsistence, etc.) : 
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Reverse 


ee eaeaeaeaeaeoeqeoeoooeaqoeaewsw=ea=aqoqaeEOOe ee eee 


WE, THE SUBSCRIBERS, severally acknowledge to have received 
IN CASH the sums set opposite our respective names in payment for 
our services during the period of this roll: 


NAME, GRADE, DESIG-| ~*ROSS - DEDUCTIONS 
NATION, AND TOTAL | AMOUNT |—————7{——_,——_ 


coal 
| 
| 
| 


NET 
| AMOUNT 


SALARY RATE ET. TAX BONDS FICA PAD 


EARNED 


sprees SS 5S ee 


Change ‘Sip 
No. or Remarks 
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1. Agency and organizational! designations 2. Payroll 3. Block 4. Slip 
period No. No. 


Employee’s name (and social security account number | 6. Grade and salary 
when appropriate) 


PAYROLL CHANGE DATA 


BASE | OVER- ences TAX....| BOND |F.1.C.A. 


. Previous 
normal 


New 
normal 


Pay this 
period 
10. Remarks: 11. Appropriation(s) | 12. Prepared 
y 





13. Audited 
b 7 


0 Periodic step-increase 0 Pay adjustment O Other step-increase. 


14. Effective | 15. Date last 16. Old salary | 17. New salary | 18. Performance rating is satisfac- 
date equivalent rate rate tory or better 
increase 


| (Signature or other authentication) 
19. LWOP data (Fill in appropriate spaces covering (Check applicable box in case of excess LW OP) 


LWOP during following periods): O In pay status at end of waiting period. 


Period (s): 0 InLWOP status at end of waiting period. 
O Noexcess LWOP. Total excess LWOP 


Initials of Clerk 
Standard Form No. 1126—Revised 


F ibed by Comp. Gen., U. 8 ip—Pay y 
Rov m0, Genera Ropiations Novion_PAYTOI Change Slip~ Payroll’ Copy 


Standard Form No. 1126a— Revised Payroll Change Slip—Employee’s Copy 


standard Form No. 1126b— Revised Payroll Change Slip—Disbursing 
Officer’s Copy 


Standard Form No. 1126e—Revised Payroll Change aa 
Opy 


Standard Form No. 1126d—Revised Payroll Change Slip—Personnel Copy 
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GENERAL eee NO. 104 
‘0. 


SETTLEMENT OF ACCOUNTS OF DECEASED CIVILIAN OFFICERS AND 
EMPLOYEES 


General Regulations No. 104, dated June 7, 1945, 24 Comp. Gen. 976, is hereby 
supplemented to facilitate the settlement of amounts due certain deceased civilian 
employees of the Government upon vouchers approved by the agency in which last 
employed, as yr wy by Public Law 636, 81st Congress, 2d Session, approved 
August 3, 1950, 64 Stat. 395, 396. 

The cited Act provides as follows: 

“That in order to facilitate the settlement of the accounts of deceased civilian 
officers and employees of the Federal Government and of the Government of the 
District of Columbia (including wholly owned and mixed-ownership Government 
corporations) all unpaid compensation due such an officer or employee at the time 
of his death shall be paid to the person or persons surviving at the date of death, 
in the following order of precedence, and such payment shall be a bar to recovery 
by any other person of amounts so paid: 

“First. to the beneficiary or beneficiaries designated by the officer or employee 
in writing to receive such compensation filed with the Government agency in which 
the officer or employee was employed at the time of his death, and received by such 
agency prior to the officer’s or employee’s death; 

“Second, if there be no such beneficiary. to the widow or widower of such 
officer, or employee; 

“Third, if there be no beneficiary or surviving spouse, to the child or children of 
such officer or employee, and descendants of deceased children, by representation; 

“Fourth, if none of the above, to the parents of such officer or employee, or the 
survivor of them; 

“Fifth. if there be none of the above, to the dulv appointed legal representative 
of the estate of the deceased officer or employee, or if there be none, to the person 
or persons determined to be entitled thereto under the laws of the domicile of the 
deceased officer or employee. 

“Sec 2 For the purposes o this Act the term ‘unpaid compensation’ means 
the pay, salary, or allowances, or other compensation due on account of the services 
of the decedent for the Federal Government or the government of the District 
of Columbia _ It shall include. but not be limited to, (1) all per diem in lieu of 
subsistence, mileage, and amounts due in reimbursement of travel expenses 
including incidental and miscellaneous expenses in connection therewith for which 
reimbursement is due; (2) all allowances upon change of official station; (3) all 

uarters and cost-of-living allowances and overtime or premium pay; (4) amounts 

ue for payment of cash awards for employees’ suggestions; (5) amounts due as 
refund of salary deductions for United Savings States bonds; (6) payment for 
all accumulated and current accrued annua! or vacation leave equal to the com- 
pensation the decedent would have received hed he remained in service until the 
expiration of the period of such annual or vacation leave; (7) the amounts of all 
checks drawn in payment of such compensation which were not delivered by the 
Government to the officer or employee during his lifetime or of any unnegotiated 
checks returned to the Government because of the death of the officer or employee. 

“Sec. 3 (a) Subject to such rules and regulations as may be prescribed by the 
Comptroller General of the United States, the employing agency shall cause 
the unpaid compensation to be paid to the beneficiaries if any, designated by the 
officer or employee under section 1 of this Act, or. if none, to the widow or widower 
of such officer or employee 

“(b) Accounts not payable under section 3 (a) (with the exception of accounts 
of employees of the District of Columbia which shall be paid by the District of 
Columbia and accounts of employees of wholly owned and mixed-ownership 
Government corporations which may be paid by such corporations) shall be 
payable on settlement of the General Accounting Office except as the Comptroller 
General may by regulation otherwise authorize or direct. 

“Sec 4 This Act shall not apply to any benefits, refunds or interest payable 
under the Retirement Act applicable to the decedent’s service or to amounts the 
disposition of which is otherwise expressly prescribed by Federal law 
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“Sec. 5. Officers and employees affected shall be notified by the employing 
agency of the provisions of this Act relative to the disposition of such compensation 
in the event no beneficiary is designated by them, and of their right to designate 
a beneficiary or beneficiaries in accordance with its terms if they desire a different 
disposition to be made thereof. Designations so made may be changed or revoked 
at any time under such rules and regulations as may be prescribed by the Comptrol- 
ler General. 

“Sec. 6. This Act shall be effective one hundred and twenty days from the date 
of its enactment as of which time section 2 of the Act of December 21, 1944 (58 
Stat. 845), is repealed. 

“Sec. 7. This Act shall not apply to the accounts of officers and employees of 
the Panama Canal and the Panama Railroad on the Isthmus of Panama, or to 
the accounts of officers and employees of the Federal land banks, Federal inter- 
mediate credit banks, production credit corporations, or the regional banks for 
cooperatives.” 

NOTIFYING EMPLOYEES 


1. In order to carry out the provisions of the Act, each agency of the Federal 
Government and of the District of Columbia affected will bring to the attention 
of its civilian employees the provisions thereof relative to the disposition of ‘‘un- 
paid compensation’”’ in the event no beneficiary is designated by them and of their 
right to designate a beneficiary, or beneficiaries, if they desire a different disposi- 
tion to be made thereof. Also, they will be notified of their right to change or 
revoke any designation which they may make. In order to afford civilian officers 
and employees an opportunity to designate a beneficiary if they so desire, each 
agency subject to the provisions of the Act, upon request therefor, will furnish the 
employee the form entitled ‘‘Designation of Beneficiary, Unpaid Compensation 
of Decsased Civilian Employee,” Standard Form No. 1152. Agency as used 
herein generally includes any legislative, judicial, or executive department, 
independent establishment, or corporation, or the District of Columbia, exclusive 
of those excepted by the Act 


DESIGNATING BENEFICIARY 


2. An employee may designate any person or persons as beneficiary, by execut- 
ing and filing Standard Form No. 1152, Designation of Beneficiary, Unpaid Com- 
pensation of Deceased Civilian Employee. Also, a designation previously made 
may be changed or revoked as of a later date by executing and filing another such 
form, after which the earlier designation may be returned to the employee. The 
designation will be filed in the particular office which authorizes payment of the 
employee’s compensation, or such other place as the head of the agency may 
direct, and unless changed or revoked, will be effective so long as his employment 
by the same agency continues. Should he resign and be reemployed, or be trans- 
ferred to another agency, and desire the ‘“‘unpaid compensation’”’ to be paid to a 
designated beneficiary, another designation of beneficiary form must be executed. 
The Standard Form No. 1152 must be executed in duplicate and filed in the employ- 
ing agency, where the proper officer will sign and affix the date of receipt in the space 

rovided on each part, file the original, and return the duplicate to the employee 

n the absence of the prescribed form, any designation, change or cancellation of 
beneficiary witnessed and filed in accordance with the general requirements of this 
regulation shall be acceptable. 


SECURING CLAIM ON EMPLOYEE’S DEATH 


3. As soon as practicable after the death of a civilian employee included 
within the provisions of the Act, the agency in which he or she was last employed, 
upon determining that ‘unpaid compensation” is due the decedent, will request 
each designated beneficiary, or if no beneficiary was designated, the surviving 
spouse, to execute a form entitled ‘“‘Claim of Designated Beneficiary and/or 
Surviving Spouse for Unpaid Compensation of Deceased Civilian Employee,” 
Standard Form No. 1153. Where there is no designated boneficiary or a surviving 
spouse, the person or persons claiming the right to share in the disposition of a 
deceased civilian employee’s ‘‘unpaid compensation” will be requested to execute 
Standard Form No 1155, Claim for Unpaid Compensation of Deceased Civilian 
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Employee (No Designated Beneficiary or Surviving Spouse). The necessary 
forms will be furnished claimants by the employing agency which may grant such 
assistance as it deems necessary to insure their proper execution. All unnegotiated 
Federal checks drawn to the order of a decedent in payment of compensation as 
defined in the Act, and in the possession of the claimant, should accompany the 
executed form. 


VOUCHERING THE UNPAID COMPENSATION 


4. Upon receipt of a duly executed Standard Form No. 1153 or Standard Form 
No. 1155, the agency promptly will prepare a disbursement voucher for the 
amount of the “unpaid compensation” due the deceased employee, using for this 

urpose ‘Public Voucher for Unpaid Compensation Due a Deceased Civilian 

mployee,” Standard Forms Nos. 1154 and 1154a (memorandum copy). All 
official checks drawn in payment of compensation as defined in the Act and un- 
delivered at death and any unnegotiated checks drawn for such compensation 
and returned because of the death of the payee, will be scheduled for cancellation 
and the exact amount of each check, if otherwise due, will be included in the 
amount of the payment voucher, Standard Form No. 1154. Except where site 
audit of salary payments is made by the General Accounting Office and the 
vouchers are authorized to be held at the site, the original voucher will be sup- 
ported by (a) the related Designation of Beneficiary, Standard Form No. 1152, if 
any, and the executed Standard Form No. 1153 or (b) the executed Standard 
Form No. 1155, and (c) the vouchers covering reimbursement of traveling ex- 
penses, pay roll change slips, schedules of voucher deductions, schedules of can- 
celed checks, or other documents showing the detailed computation of the amounts 
due. The authorized certifying officer will certify to the correctness of the pay- 
ments to be made thereon, and the voucher will be otherwise completed as to 
appropriations and/or funds chargeable, accounting classification data, etc. 
Items of compensation known to be due may be vouchered without regard to 
other items considered doubtful or requiring additional information, but in such 
cases, the supplemental vouchers should contain a citation to the voucher cover- 
ing the prior payment. However, unless retained for site audit, the claim and 
designation of beneficiary should be attached to the original of the first voucher 
submitted. 


PAYING BENEFICIARY OR SURVIVING SPOUSE 


5. Those vouchers covering payments of compensation to be made to designated 
beneficiaries and payments to be made to a surviving spouse in case no designation 
of beneficiary has been filed—except in those cases involving doubtful questions 
of fact or law or where the payee is a minor or incompetent—will be scheduled to 
the appropriate disbursing officer for payment in the same manner as are other 
disbursement vouchers. 

PAYING TO OTHERS 


6. Vouchers covering payments of the compensation of deceased employees to 
be made to persons other than those shown in paragraph 5 above—except in those 
cases which are for settlement by the District of Columbia or which wil! be 
settled by the corporations—will be forwarded by the employing agency to the 
General Accounting Office Washington 25 D. C., for settlement 


PRESCRIBING FORMS 


7. The following forms are hereby prescribed and made a part of this regulation: 


Standard Form No. 1152—Designation of Beneficiary Unpaid Compensa- 
tion of Deceased Civilian Employee. 

Standard Form No. 1153—Claim of Designated Beneficiary and/or Surviving 
Spouse for Unpaid Compensation of Deceased 
Civilian Employee. 

Standard Form No 1154—Public Voucher for Unpaid Compensation Due a 
Deceased Civilian Employee 

Standard Form No. 1154a—Public Voucher for Unpaid Compensation Due 
: Deceased Civilians Employee ‘memoran- 

um) 

Standard Form No. 1155—Claim for Unpaid Compensation of Deceased 
Civilian Employee (No Designated Beneficiary 
or Surviving Spouse). 
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Accordingly, upon receipt of this regulation each department, estabiishment, or 
agency, subject to the provisions of the Act of August 3, 1950, quoted above, is 
requested to make requisition upon the Public Printer for an immediate supply 
of the said standard forms which is estimated to meet its needs Facsimile copies 
of the forms prescribed in this regulation are attached 


EFFECTIVE DATE 


8. Payments are due under the Act, and the standard forms herein prescribed 
together with the related procedures are for use, with respect to civilian employees 
of the agencies affected whose death occurs on or after December 1, 1950. Ac- 
cordingly, claims relating to employees who die prior to that date should continue 
to be made on Standard Form No. 1055—Revised, Claim Against the United 
States for Amounts Due in the Case of a Decedent, and be processed under pro- 
cedures heretofore obtaining 

Linpsay C. WARREN, 
Comptroller General o' the United States 


ADVISORY—WITHHOLDING TAX 


The Acting Commissioner of Internal Revenue in A & C Mimeograph No. 5859 
of Apri! 28, 1945, held that income tax will not be withheld on supplementa! pay- 
rolls for unpaid salary earned up to and including the date of death of an employee 
but that where income tax was already withheld in cases of uncashed salary checks 
where the payees are deceased, such withholding will be allowed to stand without 
adjustment and the amount of the tax, so withheld will be included in the dece- 
dent’s Form W-2 Accordingly, and unless such ruling is changed by the Bureau 
of Internal Revenue, no withholding should be made for income tax from unpaid 
salary of a decedent for which no check has issued but only the net amount of 
salary checks due and issued will be scheduled for payment and no adjustment 
will be made in the tax withheld in connection with the issuance of such checks. 
Also, no withholding will be made from the lump-sum payment for leave See 
24 Comp. Gen. 522, 524—answer to question 5, and the Commissioner’s Mimeo- 
graph referred to above 


979477—52——-88 
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STANDARD FORM 
ag FA DESIGNATION OF BENEFICIARY | IMPORTANT 
Form prescribed by UNPAID COMPENSATION OF Read Instructions 


Comp. Gen., U. 8S. r I on back of Duplicate 
October 1950 DECEASED CIVILIAN EMPLOYEE before filling in this Form 


INFORMATION CONCERNING THE EMPLOYEE: 
NAME- (Last) (First) (Middle) Date of Birth (Mo., Day. 











Department or Agency in which employed 


(Department or Agency) (Bureau) (Division) 


I, the employee identified above, canceling any and all previous Designations of 
Beneficiary heretofore made by me, do now designate the beneficiary or beneficiaries 
named below to receive any UNPAID COMPENSATION due and payable under 
existing law after my death. I understand that this Designation oj Beneficiary 
relates solely to Unpaid Compensation as defined in Section 2 of the Act of August 8, 
1950, Public Law 636, and in nowise will affect the disposition of any benefit which 
may become payable under the Retirement Act applicable to my government service. 
I further understand that this Designation of Beneficiary will remain in full force 
and effect, unless or until canceled by me in writing, so /ong as | am continuously 
employed in the above Department or Agency 


INFORMATION CONCERNING THE BENEFICIARY OR BENEFICIARIES: 


j i 
Type or print first name, middle initial, | Type or print address of each Share to be 


and last name of each Beneficiary Beneficiary Relationship | Gaia 








I hereby direct, unless otherwise indicated above, that, if more ‘han one beneficiary 
is named, the share of any deceased beneficiary who may predecease me shal! be 
distributed equally among the surviving beneficiaries, or entirely to the survivor. I 
understand that this Designation of Beneficiary shall be void if none of the designated 
beneficiaries is living at the time of my death. 

I hereby specifically reserve the right to cancel or change any designation of bene- 
ficiary at any time in the manner and form prescribed by the Comptroller General of 
the United States, and without knowledge or consent of the beneficiary. 


(Date of Execntion— Month, Day, Year) 


WITNESS TO SIGNATURE: 


(Signature of Witness) (Number and Street) (City, Zone No. and State) 
PRINT OR TYPE NAME AND ADDRESS OF EMPLOYEE| THIS SPACE RESERVED FOR 
— | RECEIVING DATA OF 
| EMPLOYING AGENCY 


& ad 


DELIVER BOTH COPIES TO THE PROPER OFFICER OF YOUR AGENCY—DUPLICATE 
WILL BE NOTED AND RETURNED 


(Note—Face of Duplicate identical in form and content to Face of the 
Original) 


(Indicate date and by whom received) 





APPENDIX 573 


| 

IMPORTANT-—The filing of this Form will completely cancel any Designation you may have pre- | 
viously filed. Be sure to name in this Form all persons you wish to designate as 

Beneficiaries of any Unpaid Compensation payable at your death. | 


EXAMPLES OF DESIGNATIONS 
HOW TO DESIGNATE ONE BENEFICIARY— 





. | . 
Tyre ae oe ae Type or print address of each ) Relation ners to be paid | 


i i o each Benefi- 
name of each Beneficiary Beneficiary | ship 


| Catherine M. Jackson *) 2808 Southern Avenue. Wil-| Sister 
| liams, Ind. 


ee | 


HOW TO DESIGNATE MORE THAN ONE BENEFICIARY— 











} 

Type or print first name, | 

middle initial, and last 
name of each Beneficiary 


Share to be paid 
toeach Benefi- 


Type or print address of each Relation 
ship ciary 


Beneficiary 


Susan L Brown** | 110 Prince Street, Anniston, | Aunt | One-fourth 

; , Le 

| Mary Joe Carson | 230 Duke Street, Anniston, | Niece | One-fourth 
7 i 


aN. 





Elizabeth H Howard 2301 State Street, Weaver, Mother: One-half 
: 


| Ohio | 
| 


HOW TO DESIGNATE A CONTINGENT BENEFICIARY— 


Type or print first name, - ; ‘ ; tt | Share to be paid 
| middle initial, and last Type or print address of each ae to each Benefi 


| mame of each Beneficiary Beneficiary — ciary 


— 


| William J Johnson, if | 244 South Ann Street. Father | Al 
| living Olney, Ga 

_ 

| Otherwise to: | 

} Sara L. Johnson | 244 South Ann Street. 

| Olney, Ga 








HOW TO CANCEL A DESIGNATION OF BENEFICIARY SO THAT AMOUNT DUE WILL 
BE PAYABLE AS PROVIDED IN THE L. eo 


| Type or print first name, 


, | 
. . | b 
chi tek and leet Type or print address of each | Relation. Share to be paid | 


to each Benefi- 
name of each mo of cash Benshetery Beneficiary ciary 





Cance! Prio: 
Designations 


*Do not write name as C. M. Jackson or as Mrs. John H. Jackson 
**Be sure that the Shares to be paid to the several Beneficiaries add up to 100% 


(Reverse of the Original Part of Standard Form No. 1152) 
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IMPORTANT NOTICE—ORDER OF PRECEDENCE 


If there is no designated beneficiary living, any unpaid compensation which 
becomes payable after the death of an employee will be payable to the first 
person or persons listed below who are alive on the date title to the payment 
arises. 

1. To the widow or widower. 

2. If neither of the above, to the child or children in equal shares, with the 
share of any deceased child distributed among the descendants of that child. 

3. If none of the above, to the parents in equal shares or the entire amount to 
the surviving parent. 

4. If there be none of the above, to the duly appointed legal representative of 
the estate of the deceased employee, or if there be none, to the person or persons 
determined to be entitled thereto under the laws of the domicile of the deceased 
—o 

t is not necessary for any employee to designate a beneficiary unless he wishes 
to name some person or persons not included above, or in a different order. 


INSTRUCTIONS 


1 The examples printed on the back of the first page of this form may be 
helpful in executing the Designation of Beneficiary. 

2. All entries on the form except signatures should be typed or printed in ink 
(typewriting preferred). All designations of beneficiary or beneficiaries should 
be nenael on the prescribed form of Designation of Beneficiary, Standard 
Form No. 1152, and must be signed and witnessed. 

3. Complete the form in duplicate and file with the agency in which employed. 
A Designation of Beneficiary must be received by the employing agency prior to 
the death of the designating employee to be valid. The Duplicate will be noted 
and returned to the employee as evidence that the original has been received and 
filed. It is suggested that the Duplicate be filed with the employee’s important 
papers. 

4. Cancellation of a prior Designation of Beneficiary may be effected without 
the naming of a new beneficiary by executing a new Designation of Beneficiary 
Standard Form No. 1152, and inserting in the space provided for name of bene- 
ficiary the words, ‘Cancel Prior Designations.’”’ The effect of this action will 
require payment to be made in the order of precedence stated above. 

5. A designation will remain valid only as long as the employee remains con- 
tinuously employed in the same agency’ In case of separation and reemploy- 
men, or transfer to another agency, a new Designation of Beneficiary should be 
executed if the order of precedence established by the act is not acceptable It 
is not necessary to file a new designation where the name or address of the 
employee or of beneficiary is changed. 

6. A designation free of erasures or alterations should be filed in order to avoid 
a possible contest after death 

7. In the absence of the prescribed form, any designation, change, or cancella- 
tion of beneficiary witne and filed in accordance with the general! require- 
ments of these instructions shall be acceptable. 

This Designation of Beneficiary Form is to be used solely for the disposition of Unpaid 
Compensation at death of a civilian employee and is not to be confused with Standard 
Form No. 2808, Designation of Beneficiary, Civil Service Retirement System. The latter 
form, distinguished by its yellow color, is to be used only for the disposition of Death 


Benefits, which may be due and payable under the Civil Service Retirement Act of May 
29, 1930, as amended. 


Reverse o/ the Duplicate Part of Standard Form No. 1152) 
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STANDARD FORM NO 1153 
Form prescribed by 
Comp. Gen., U. 8. 

October 1950. 


CLAIM OF DESIGNATED BENEFICIARY AND/OR SURVIVING SPOUSE 
FOR UNPAID COMPENSATION OF DECEASED CIVILIAN EMPLOYEE 


hereby make claim for the amount of UN- 
ype or sia name) 


PAID COMPE SATION due from the United States or the District of 
Columbia in the case of who died on 
(Name of Decedent) 


, 19 _..., while employed by 


(Department and Bureau, Agency, or Establishment) 

. Do you certify that to the best of your knowledge and belief you are the person 
designated by the decedent to receive the UNPAID COMPENSATION due 
at his death? If answer is “YES,” disregard 3 below. If you 
are a minor, state your age 


. Do you certify that you were married to the decedent and to the best of your 


knowledge and belief that the marriage was not dissolved prior to the death of 
the employee: ............ 


SIGN THIS FORM IN THE SPACE PROVIDED BELOW FOR 
CLAIMANT’S SIGNATURE, HAVE YOUR SIGNATURE WIT- 
NESSED BY TWO PERSONS WELL ACQUAINTED WITH 
YOU, AND FORWARD THE COMPLETED FORM TO THE 
GOVERNMENT AGENCY IN WHICH THE DECEASED WAS 
EMPLOYED AT TIME OF DEATH 


FINES, PENALTIES, and FORFEITURES are imposed by law for the making of false or fraud- 
ulent claims against the United Statcs or the making of false statements in connection there with 


(Address of Claimant) 


TWO WITNESSES ARE REQUIRED 


We certify that we are well acquainted with the above 
(Name of Claimant) 


and that signature of the claimant was affixed in our presence. 


ALL FEDERAL CHECKS IN THE POSSESSION OF THE CLAIM- 

ANT, DRAWN TO THE ORDER OF THE DECEDENT IN PAY- 

MENT OF COMPENSATION IN THE AGENCY SHOWN ABOVE. 
SHOULD ACCOMPANY THIS CLAIM 
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wrammene & FORM PUBLIC VOUCHER D. 0. Vou. No 
erm preserfted bs by FOR UNPAID COMPENSATION Bur Vou. No 


October 1950 DUE A 
DECEASED CIVILIAN EMPLOYEE 


PAID BY 


(Location) 
(For use of Paying Office) 


This block NOT to be used when supported by claim on Standard Form No. 1155 


NAMES AND ADDRESSES OF PAYEES AMOUNT 


Amount of Unpaid Compensation due 
a civilian employee of the United States or the District of Columbia who died on 


Net Amount Due as per summary on the reverse hereof $ 


Pursuant to authority vested in me, I certify that the items listed herein are correct 
and proper for payment from the appropriation(s) and/or fund(s) indicated below 


(Authorized Certifyi ing Officer) 


ACCOUNTING CLASSIFICATION (for completion by Administrative Office) 


Appropriation, re ; Limit’n or Appropria- 
limitation, or Appropriation title jt tion 
project symbol Amount 

















; COST ACCOUNT 
Obligations 
liquidated 


Symbol Amount 








Paid by checks drawn on the Treasurer of the United States in favor of the 
payee(s) named as follows: 


Check Number through 


Ifpayment is made in cash, the receipt of each payee so paid should be obtained and attached to the voucher 


(Note—Memorandum Copy identical to Original except for elimination 
of the Certificate) 
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Summary of UNPAID COMPENSATION of the deceased civilian employee 

named on the face of this Public Voucher: 
AMOUNT 

Gross Salary or Pay for which checks have not been 

issued 
Accumulated annual or vacation leave 
Reimbursement for Travel Expenses 
Allowances 
Cash Awards for Employees’ Suggestions 
Unnegotiated Checks drawn in payment of such com- 

pensation and canceled— 


Check No. 


Unapplied Balances on U. S. Savings Bond purchases- - 


TOTAL CHARGEABLE TO APPROPRIATIONS, SPECIAL 
FUNDS, ETC. 


Less Amounts Deducted or Withheld— 


Outstanding Travel Advances 
Civil Service Retirement 


. 


Vouchers covering reimbursement of traveling expenses, payroll change slips, 
schedule of voucher deductions, schedule of canceled checks, or other documents 
showing the detailed computations of the amounts due should be attached hereto 
unless a site audit of salary payments is being performed by the General Account- 
ing Office, in which case the documents should be held in the administrative files 
for use in effecting such audit. If prior partial payments of the unpaid com- 
pensation have been made, a citation to the earlier voucher(s) should be shown 


(D. O. Voucher No.) (Date Paid) (Disbursing Officer) (D. O. Symbol) 


(Reverse of Standard Form No. 1154) 
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saat od PORM NO. 1155 CLAIM FOR UNPAID COMPENSATION 
orm prescribed by 


Comp. Gen., U.S. OF DECEASED CIVILIAN EMPLOYEE 


October : 
(No Designated Beneficiary or Surviving Spouse) 


. I/we, the undersigned, hereby make claim as 
(Relationship) 


amounts due from the United States or the District of Columbia in the case 
f who died on the 
(Name of Decedent) 


. At the time of death the decedent was a legal resident of 
State of _ and was employed by the United States or the 
District of Columbia as follows: 


(Department and Bureau, Agency, or Establishment) 


. The deceased is survived by the following: 
Widow or widower (if none, so state): 


Children (Show each living child of the deceased. If none, so state): 
Name of Child : d Address 


Grandchildren (List ONLY the children of DECEASED CHILDREN. 
If none, so state): 


Name, Age, and Address Name of Deceased Parent 


(If paragraph 3 is executed by or on behalf of children or grandchildren of the deceased, disregard 
paragraphs 4, 5, 6, 7, and 8) 


. IF NO CHILD OR GRANDCHILD SURVIVES, ENTER BELOW THE 
NAME AND ADDRESS OF EACH SURVIVING PARENT. (If none, 
so state) 


MOTHER 


FATHER 
(If you are the surviving parent(s) of the deceased, disregard paragraphs 5, 6, 7, and 8) 


Name of Parent 
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IF NONE OF THE ABOVE SURVIVES AND AN EXECUTOR 
OR ADMINISTRATOR HAS BEEN APPOINTED, THE FOL- 
LOWING STATEMENT SHOULD BE COMPLETED: 


. I/we have been duly appointed of the estate of the 
(Executor or Administrator) 


deceased, as evidenced by certificate of appointment herewith, administration 
having been taken out in the interest of 
(Name, address, and relationship of interested relative or creditor) 
and such appointment is stil in full force and effect. 
NOTE.—If making claim as the executor or administrator of 

the estate of the decreased, no witnesses are required, but a 

court certificate evidencing your appointment must be sub- 

mitted. (If you are the executor or administrator of the estate 

of the deceased, disregard paragraphs 6, 7, and 8.) 


IF NONE OF THE ABOVE SURVIVES AND NO EXECUTOR 
OR ADMINISTRATOR HAS BEEN APPOINTED, THE FOL- 
LOWING INFORMATION SHOULD BE FURNISHED: 


. Brothers and sisters (If none, so state): 
Address 


. Nephews and nieces (List ONLY the children of DECEASED brothers and 
sisters. If none, so state): 
Name, Age, and Address Name of Deceased Parent 


(Yes or No) 
undertaker must be attached hereto.) 
Whose money was used to pay the funeral expense 


FINES, PENALTIES, and FORFEITURES are imposed by law for the making of false or fraudulent 
claims against the United States or the making of false statements in connection therewith 


(Address) (Address) 


TWO WITNESSES ARE REQUIRED 
We certify that we are well acquainted with the above 
(Name of claimants) 

and ‘hat signature(s) of the claimant(s) was(were) affixed in our presence. 


(Address) (Address) 


ALL FEDERAL CHECKS IN POSSESSION OF THE CLAIMANT, DRAWN 
TO THE ORDER OF THE DECEDENT, SHOULD ACCOMPANY THE 


CLAIM 


(Reverse of Standard Form No. 1155) 
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GENERAL REGULATIONS NO. 10i—REVISED 
April 5, 1951 


SETTLEMENT OF ACCOUNTS OF DECEASED OR INCOMPETENT PUBLIC 
CREDITORS OTHER THAN ACCOUNTS OF DECEASED CIVILIAN 
OFFICERS AND EMPLOYEES 


1. General.—Pursuant to Public Law 636, 81st Congress, approved August 3, 
1950, 64 Stat. 396, forms and procedures were prescribed by General Regulations 
No. 104, Supplement No. 1, dated October 23, 1950, 30 Comp. Gen. 568, for use 
in the settlement of the accounts of certain deceased civilian officers and employees 
of the United States and of the District of Columbia. The said law and regula- 
tions rendered immaterial a portion of the information called for on Standard 
Form No. 1055—Revised, prescribed June 7, 1945, by General Regulations No. 104 
24 Comp. Gen. 976. Accordingly, the form and procedures prescribed by Genera 
Regulations No. 104. aside from those prescribed by Supplement No. 1, dated 
October 23, 1950, are hereby rescinded and the form and procedures outlined below 
are prescribed for use in lieu thereof; the said Supplement is retained and made 
Supplement No. 1 hereto. 

2. Revised Form and Procedure.—Claims for amounts due on account of indi- 
vidual deceased public creditors of the United States, except military personnel 
and civilian officers and employees subject to the provisions of Public Law 636, 
referred to above. will be made on the newly revised form entitled “‘Claim Against 
the United States for Amounts Due in the Case of a Deceased Creditor,”’ Standard 
Form No. 1055-Revised, a specimen copy of which is attached. Claims to be 
submitted on such form, except as otherwise provided by law, are for direct settle- 
ment by the General Accounting Office and will include, among other things, 
payments due deceased contractors and other public creditors for supplies fur- 
nished or services rendered. Claims for payment of Government checks drawn 
on the Treasurer of the United States or other authorized Government depositary 
to the order of such public creditors, which cannot be paid because of the death 
of the payee, will also be stated on the newly revised claim form. Such assistance 
as is deemed necessary may be granted to claimants to insure proper execution 
and submission of Standard Form No. 1055—Revised. 

3. Claim for Payments Due Incompetents.—Claims for payments due incom- 
petents, except as otherwise provided by law, are for direct settlement by the 
General Accounting Office. No form is prescribed for use of guardians or com- 
mittees of estates of incompetents in making claim for sums due from the United 
States. However, an application setting forth the connection of the incompetent 
with the United States Government, giving the name of the department, bureau, 
establishment, or agency, must be submitted by the guardian or committee over 
his or her signature and address accompanied by a short certificate of the court 
showing the appointment and qualification of the claimant as guardian or com- 
mittee Where the total amount due the estate of the incompetent is small, and 
no guardian or committee of the estate has been or will be appointed, payment 
may be made, in the discretion of the Comptroller General, to the person, or 
persons, having care or custody of the incompetent, or to close relatives who will 
hold the amount for the use and benefit of the incompetent. Applications for 
recurring payments need not be accompanied by an additional certificate of the 
court, but must be supported by a statement that the appointment is still in full 
force and effect. All Government checks drawn on the Treasurer of the United 
States or other authorized Government depositary to the order of individuals 
which cannot be paid because of the incompetency of the payee should accompany 
the claim. 

4. Use of the New Form.—The use of the new Standard Form No. 1055— 
Revised, Claim Against the United States for Amounts Due in the Case of a 
Deceased Creditor, should be instituted as soon as a supply thereof can be ob- 
tained. Accordingly, upon receipt of these regulations each department, estab- 
lishment, or agency is requested to make requisition upon the Public Printer for 
an immediate supply of the newly revised form. However, use of the superseded 
form, modified to serve the purpose, is authorized until the new form is available 
at which time the supply of the old form on hand will be appropriately disposed of. 


Linpsay C. WARREN, 
Comptroller General of the United States 
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STANDARD FORM No 1055—REVISED (Read carefully 


Form prescribed Lae Gen. U.5 instructions 


Genera! Regulations No. 104-Rev on reverse) 


CLAIM AGAINST THE UNITED STATES 
FOR 
AMOUNTS DUE IN THE CASE OF A DECEASED CREDITOR 


(See Instruction (b) on Reverse) 
I/we, the undersigned, hereby make claim as 
from the United States in the case of 
(Name of Decedent) 
. while domiciled in the State 


(State nature of claim, amount, name and location oi Department or Agency involved) 


Has there been or will there be appointed an executor or administrator of the 
decedent’s estate? (‘‘Yes’’ or ‘“‘No’’) If the answer is ‘‘Yes’” the 
following statement should be completed: 
I/we have been duly appointed of the estate of 
(Executor or Administrator) 
the deceased, as evidenced by certificate of appointment herewith, admin- 
istration having been taken out in the interest of: 


(Name, address, and relationship of interested relative or creditor) 
and such appointment is still in full force and effect. 


(1f making claim as the executor or administrator of the estate of the deceased, 
no witnesses are required, but a short certificate of letters testamentary or of 
administration must be submitted.) (If you are the executor or administra- 
tor of the estate of the deceased, disregard paragraphs 4. 5 and 6.) 


If an executor or administrator has not been or will not be appointed, the 
following information should be furnished: The deceased is survived by— 


Address 


Grandchildren (List ONLY the children of DECEASED children—if none, 
so state): 


Age (ij under 21) Address Name of deceased parent oj grandchild 
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(Reverse of Standard Form No. 1055—Revised] 


If no child or grandchild survives, enter below the following: 
Address 


Brothers and sisters (if none, so state): 
Age (if under 21) 


Nephews and nieces (list ONLY the children of DECEASED brothers or 
sisters—if none, so state): 


Name Age (if under 21) Address Name of deceased parent of nephew or 
niece 


. Have the funderal expenses been paid? (“Yes” or “‘No’’) 


(If paid, recetpted bill of the undertaker must be atiached hereto.) 


. Whose money was used to pay the funeral expenses? 


(If funeral expenses were paid from the proceeds of an insurance policy, state 
the name of the beneficiary of such policy 


CERTIFICATES 
FINES, PENALTIES, and FORFEITURES are imposed by law for 


making of false or fradulent claims against the United States or the making of 
false statements in connection therewith. 


. I/we, the undersigned claimant(s) certify that the statements herein have been 


examined by me/us and that such statements are true to the best of my/our 
knowledge and belief. 


(Address) (Address) 
TWO WITNESSES ARE REQUIRED 


. We certify that we are well acquainted with the above 


(a) 
(b) 


(Name of claimant (s)) 
and that the signature(s) of the claimant(s) was (were) affixed in our presence. 


(Address) (Address) 
INSTRUCTIONS 


All unnegotiated Federal Checks in possession of the claimant, drawn to the 
order of the decedent, should accompany the claim. 

This form will not be used if decedent’s death occurred while in the employ 
of the United States and payment is to be made in accordance with the 
provisions of Public Law 636, approved August 3, 1950. In all such cases 
Standard Form No. 1153 or Standard Form No. 1155, whichever is applicable, 
will be executed by the claimant and forwarded to the employing agency 
(Supplement No. 1, General Regulations No. 104). However, this form may be 
used to claim compensation due (1) deceased employees of The Panama 
Canal and the Panama Railroad on the Isthmus of Panama, (2) deceased 
employees of the Federal land banks, Federal intermediate credit banks, 
production credit corporations, or the regional banks for cooperatives (section 
7, Public Law 636, supra), or (3) deceased Senators, and officers and employees 
of the United States Senate (Public Law 911, approved January 6, 1961). 
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GENERAL REGULATIONS NO. 108 
Supplement No. 1 
July 3, 1950 


STANDARD FORMS AND PROCEDURE FOR TRANSPORTATION OF 
PASSENGERS 


Comgpente 2 (a), 2 (b), 5 (b), 11, and 17 (b) of General Regulations No. 108, 
dated November 21, 1946, 26 Comp. Gen. 978, are hereby revised as follows: 


PRINTING AND BINDING 


2. (a) The size of the above-prescribed standard forms, with the exception 
of Standard Form No. 1140, will be 8% by 3% inches including binding. Stand- 
ard Form No. 1140 will be 8% by 16% inches including binding. The original 
requests for transportation, Standard Forms Nos. 1139 and 1141, will be printed 
on light green paper and the memorandum copies thereof, Standard Forms Nos. 
1139a and 1141la, will be printed on white paper. U.S. Government Request 
for Transportation—Type A, original, Standard Forms No. 1139, together with 
the memorandum copy thereof, Standard Form No 1139a, will be bound 10 
or 25 requests to the book in U. S. Government Request for Transportation— 
Type A Book Cover, Standard Form No. 1138. U. 5. Government Request 
for Transportation—Type B, original, Standard Form No. 1141, together with the 
memorandum copy thereof, Standard Form No. 1141la, will be bound 25, 50, 
or 100 requests to the book (5 requests to the page) in U. S. Government Re- 
quest ior Snaanestntion-- fein B Book Cover, Standard Form No. 1140. 

(d) The above-prescribed forms will be printed only at the Bureau of Engrav- 
ing and Printing and requisitions therefor should be addressed to the Director, 
Bureau of Engraving and Printing, and must indicate the agency name and 
address to be overprinted on the outside of back covers of transportation request 
books. 


USE OF U. 8S. GOVERNMENT REQUESTS FOR TRANSPORTATION 


5. (b) Requests ror TRANSPORTATION—TypgE A (Standard Form No. 1139). 
In those cases where the traveler is authorized to issue transportation requests 


for his own use, Type A book(s) of blank transportation request forms will be 
issued to him, and the traveler will sign such requests once only in the space 

rovided thereon for “Signature of issuing officer-traveler.”” The official issuing 

ype A book of blank requests to a traveler will show the transaction in the space 
provided therefor on the inside front cover of the book, Standard Form No. 1138, 
over his bona fide signature. The traveler should maintain a record of all re- 
quests issued by him and of all unnegotiated requests which are spoiled or can- 
celed for any reason, such record to be kept on the stub to which the memorandum 
of the request for transportation is attached. When there is no further need 
for unused requests, when separated from Government service, or when all of 
the requests contained in a book have been exhausted, the book of unused re- 
quests or empty cover thereof, as the case may be, should be returned immediately 
to the official who issued such book of requests to the traveler. Books returned 
to the issuing officer containing unused requests may be reissued in blank to 
other travelers until the requests are exhausted, the return and reissue thereof 
to be shown in the spaces provided therefor on the inside front and back cover 
of the transportation request book. When all of the spaces provided for this 
purpose have been used, the unused transportation requests contained in books 
returned to the issuing officer should be effectively voided and forwarded im- 
mediately to the administrative office where the accountability records are 
kept, there to be accounted for and destroyed. (See paragraph 11.) 


SPOILED OR CANCELED TRANSPORTATION REQUESTS 


11. All transportation requests spoiled or canceled for any reason should be 
marked “Canceled” and forwarded immediately, through the official who fur- 
nished the request(s), to the administrative office where the accountability 
records are kept, there to be accounted for and destroyed, except, where a canceled 
transportation request indicates the nonuse of Pullman accommodations and 
involves a used related rail transportation request, in which instance, the canceled 
transportation request, bearing a citation to the payment record of the used 
related rail transportation request, should be forwarded to the Transportation 
Division, General Accounting Office, for consideration in the audit. 
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LOST OR STOLEN TRANSPORTATION REQUESTS 


17. (b) Under no circumstances should transportation requests which have 
been reported lost or stolen, and subsequently recovered, be used to obtain trans- 
portation or accommodations. Blank or completely filled out transportation 
requests which have been reported lost or stolen, if subsequently recovered, should 
be immediately marked ‘‘Canceled”’ by the officer or employee recovering same 
and promptly forwarded to the issuing officer who should record the canccllation 
thereof and forward same to the administrative office where the accountability 
records are maintained, there to be accounted for and destroyed. 


Linpsay C. WARREN, 
Comptroller General of the United States, 


GENERAL REGULATIONS NO. 108 
Supplement No. 2 
April 16, 1951 


STANDARD FORMS AND PROCEDURE FOR TRANSPORTATION OF 
PASSENGERS 


Paragraph No. 18 (c) of General Regulations No 108, dated November 21, 
1946, 26 Comp. Gen. 978, is hereby amended to read as follows: 

“Bills involving charges for transportation and accommodations furnished on 
U. S. Government requests for transportation, Standard Form No. 1030 (the old 
form of Government transportation request), will be submitted on Public Voucher 
for Transportation Charges, Standard Form No. 1113, together with charges for 
transportation and accommodations furnished on U. S. Government transporta- 
tion requests, Standard Forms Nos. 1139 and 1141. All bills must be rendered 
direct to the issuing bureau or office shown on the face of the transportation 
request. No continuation sheets will be used in vouchering Standard Forms 
Nos. 1030, 1139, and 1141. Standard Forms Nos. 1067, 1067a, 1067b, and 1067c, 
Public Voucher for Transportation of Passengers, are therefore declared obsolete 
and existing stocks of these forms when depleted will not be replenished.” 


Linpsay C. WARREN, 
Comptroller General of the United States 


GENERAL REGULATIONS NO. 108 
Supplement No. 3 
April 27, 1951 


STANDARD FORMS AND PROCEDURE FOR TRANSPORTATION OF 
PASSENGERS CERTIFICATE IN LIEU OF LOST TRANSPORTATION 
REQUEST 


Paragraph 17 of General Regulations No. 108, dated November 21, 1946, 

Comp. Gen. 978, is hereby amended by adding the following section: 

“17 (c) In the event that a carrier issues a ticket in exchange for a Govern- 
ment transportation request and said transportation request is subsequently 
lost or misplaced, the carrier shal] execute Standard Form No. 1158, Certificate 
in Lieu of Lost Transportation Request, which is hereby prescribed. Standard 
Form No. 1158 is to be submitted by the carrier in the same manner as a transpor- 
tation request, and the Federal department or agency concerned, upon proper 
verification and annotation of the records, will accept said certificate in lieu of the 
lost transportation request. 

“Carriers may either purchase Standard Form No. 1158 from the Government 
Printing Office or may reproduce the form themselves or have it printed by any 
association of carriers. It is understood that in reproducing the said form out- 
side the Government Printing Office the exact wording as approved by the Comp- 
troller General must be adhered to. The Public Printer has been requested to 
furnish for the stock of the Superintendent of Documents a supply of Standard 
Form No. 1158 and the carriers should address inquiries with respect to the cost 
of the form to the Superintendent of Documents, Government Printing Office. 
Washington, D. C.” 

Linpsay C. WARREN, 
Compiroller General of the United States. 
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Sraneeee reas CERTIFICATE IN LIEU 
Form prescribed by OF 


Comp. Gen., U 8 


LOST TRANSPORTATION REQUEST 


BL oes ewe ee RE AE , certify that in my official capacity as 


peverierd | ok Bis he all United States Government Transporta- 
(Title) 

tion Requests for passenger service honored over the lines of the 

do be I pe NI eh pt Ee si Company pass into my office; 


(Carrier’s name) 


that ticket Form ______--_- BE: D898 cn a Si eX Rite 26 Vic Gae 2 Ke 

persons in the value of $__._------- I 6. ss. sees 
(Date) 

De. the Aoont of Geet Company Gt... 2 one tenses cesenss 

NTs, Goce eee BE ree eee ee ee ene EG 7, ein 

(One way or round trip) (Rail, bus, pullman, etc.) 

transportation from. ...............--.- Wb: dcuditih abeeaw hemes 
(Origin) (Destination) 

WORN tarts okt oc Srehee falc. subibows Raat. 3 Lrnninwaate teins tae acca’ 


(Route and junctions) 


in exchange for Government Transportation Request No. ___.--- .-- 
and that the value as stated is true and correct; 

that the said Government Transportation Request has become lost 
or misplaced and cannot be located; that the Company has not 
received payment for services rendered thereunder; and that if the 
said Government Transportation Request is later found, it will be 
surrendered to the proper disbursing officer of the United States and 
no claim made thereon. 
= sequin th ddlias ith MEGad: oo Staite tomcat ak ethane hai Name 





(DEPARTMENT OR AGENCY) 


1 certify that the services specified in the above Certificate were 
rendered as stated and received by the person named in the attached 
copy* of the cited Transportation Request, that payment has not 
been previously made thereon to any carrier, and that the records of 
this Department or Agency have been annotated to prevent a duplicate 
payment in the event the said Transportation Request or other 
instrument iv lieu thereof is ever presented by any carrier 


(Authorized Certifying Officer) 
*Memorandum, photostatic. 
or true copy. 
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GENERAL REGULATIONS NO. 108 
Supplement No. 3— Revised 
May 14, 1951 


STANDARD FORMS AND PROCEDURE FOR TRANSPORTATION OF 
PASSENGERS 


General Regulations No. 108, Supplement No. 3, issued April 27, 1951, 30 
Comp. Gen. 584, is rescinded in its entirety and the following prescribed in lieu 
thereof: 

1. In the event that a carrier issues a ticket in exchange for a U.S. Government 
Request for Transportation and said transportation request is subsequently lost 
or misplaced, the carrier shall execute Standard Form No. 1158, Certificate in 
Lieu of Lost U. S. Government Request for Transportation, which is hereby 
prescribed. Standard Form No. 1158 1s to be submitted by the carrier in the 
same manner as & transportation request, and the Federal department or agency 
concerned, u»on proper verification and annotation of the records, will accept said 
certificate in lieu of the lost transportation request. 

2. Cerriers may either purchase Standard Form No. 1158 from the Government 
Printing Office or may reproduce the form themselves or have it printed by any 
association of carriers. It is understood that in reproducing the said form outside 
the Government Printing Office the exact wording as approved by the Comptroller 
General must be adhered to. The Public Printer has been requested to furnish 
for the stock of the Superintendent of Documents a supply of Standard Form 
No. 1158 and the carriers should address inquiries with respect to the cost of the 
form to the Superintendent of Documents, Government Printing Office, Wash- 
ington, D. C. 

3. If the original transportation request is located after a Certificate in Lieu 
of Lost U. 8. Government Request for Transportation has been issued, the request 
will be marked ‘‘Canceled—Certificate in I.ieu Issued’’ and forwarded to the 
administrative office which issued the said request. Further disposition of the 
canceled transportation request will be in accordance with the provisions of 
paragraph 11, General Regulations No. 108, Supplement No. 1, issued July 3, 
1950, 30 Comp. Gen. 583. 


Linpsay C. WARREN, 
Comptroller General of the United States 
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STANDARD FORM 
No. 1158 


. . CERTIFICATE IN LIEU OF 
‘ b 7 
Comp Gea, Us LOST U. S. GOVERNMENT REQUEST 


Gen. Reg. No. 108, FOR TRANSPORTATION 
Supp. No. 3—Rev. 


Datiéiin he athiaiialtisy tienines ia. wis ead , certify that in my official capacity 

ct a ita a ettate all U.S. Government Requests for Trans- 
(Title) 

portation honored over the lines of the 


Company pass into my office; 


that ticket Form -------- i indansnn TO ot onaieiiae persons in the 
WUE Dh etree neces i IE el Ah ATE TEE a REI ian 
(Date) 

by the Agent of that Company at .........-.........-.-.... for 

i aa rater dine Ta 
(One way or round trip) (Rail, bus, pullman, etc.) 

transportation from .................-.- RON os akk eceieteaihdeeeht bene aidan: 
(Origin) (Destination) 

WHAT ET. 5. cc odcihaniab am aibemataarkni alin ord pel TIERS BI 


(Route and junctions) 


in exchange for U. S. Government Request for Transportation No. 
sincgihtl alan die and that the value as stated is true and correct; 

that the said transportation request has become lost or misplaced 
and cannot be located; that the Company has not received payment 
for services rendered thereunder; and that if the said transportation 
request is later found, it will be marked ‘“Canceled-Certificate in 
Lieu Issued” and transmitted to the administrative office which 
issued the request and no claim made thereon. 


(DEPARTMENT OR AGENCY) 


I certify that the services specified in the above Certificate were 
rendered as stated and received by the person named in the attached 
copy* of the cited U. S. Government Request for Transportation, 
that payment has not been previously made thereon to any carrier, 
and that the records of this Department or Agency have been anno- 
tated to prevent a duplicate payment iv the event the said transporta- 
tion request or other instrument in lieu thereof is ever presented by 
any carrier. 


(Authorization or object) (Authorized Certifying Officer) 
*Memorandum, photostatic, or true copy. 


979477—52——-39 
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GENERAL REGULATIONS NO. 108 
Supplement No. 4 
June 14, 1951 


STANDARD FORMS AND PROCEDURE FOR TRANSPORTATION OF 
PASSENGERS 


There is hereby issued Appendix A (Revised) to General Regulations No. 
108. which is an up-to-date list of symbol letters assigned to Government depart- 
ments and agencies for identification purposes in connection with the use of U. S. 
Government requests for transportation, and will supersede Appendix A attached 
to General Regulations No. 108, dated November 21, 1946, 26 Comp. Gen. 978. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


APPENDIX A (REVISED) 


Symbol letters approved for use in identifying the Government departments, 
independent establishments, and agencies using the prescribed U. 8S. Government 
Request for Transportation (Standard Forms Nos. 1139 and 1141), are as follows: 








——_ | Name of department, independent establishment, or agency Old symbols | 
A | Agriculture, Department of ......................56- 
AF Air Fores, Department of the. .................+...«. | None 
BM American Battle Monuments Commission....--..----| ABM 
AC NE TI Rn ink im cwendcncencnoen AC 
DA I I TO as cscs remit WQ 
CE Neen ecw emcees WE 
AT Atomic Energy Commission__...........------------ None 
BG Botanic Garden, United States._..............------ BG 
EB SP re rok oak cw. be ueececccees Ebb 
CAB Cn IDEE GINNING oS. cece cc ceccusecsks None 
CS ee ES SEE ae CS 
TC Cones Weer, Veena areees.... 5... oso eee NCG 
C Commerce, Department te emer tae ne eae Cc 
EM Commission on Renovation of the Executive Mansion - - None 
EA Council of Economic Advisers_..............-------- None 
CL an ate eine neat CCC 
CA Court of Customs and Patent Appeals____.-._-------- CA 
DPA _ | Defense Production Administration --_.-.....-..------ | None 
DT | Defense Transport Administration___._._.......------ | None 
DP Displaced Persons Commission --___.__.------- Se ires None 
DC District of Columbia, Government of_______....------ DC 
DM OE 0 NE DCM 
EG Economic Cooperation Administration ----__--------- None 
ED Economic Stabilization Agency__..__.--__- nie rae None 
LE Employment Service, United States___........------- SAss 
EX Executive Office of the President. --..........------- E 
IB Export-Import Bank of Washington----_-....------- FEAei 
CD | Federal Civil Defense Administration -_-___..._..--_--| None 
CN Federal Communications Commission - _-------------- 
DE Federal Deposit Insurance Corporation_----_-.-------- FIC 
HG Federal Housing Administration_..............------ HAfh 
MS Federal Mediation and Conciliation Service_____------ None 
HN Federal National Mortgage Association_._......------ LM 
PR Pecgers! Power Commission........................- FP 
FR i nnn mn hun a FR 
HS | Federal Savings and Loan Insurance Corporation__--_--- LAsl 
SA | eee: Gacwriay MMORGy...........2<<...---<-.----- SA 
TE Peas: 2reae Wommieson........................-- FT 
FA ey eee FA 
SF Food and Drug Administration..___._.......-.------ SAfd 
GA ee EE EE GA 


GS Genera! Services Administration...__.............---- None 








Present 
symbols 


GP 
HB 
HR 
H 
CM 
IN 


TR 
IC 


eS = SS 
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Name of department, independent establishment, or agency 


Government Printing Ofics.............2--.2... 2. 
[Ouse LOb meet MON oe ue bo ut ool et cd 
House of Representatives, The.._...............---- 
Housing and Home Finance Agency_.________-_------ 
Indian Claims Commistion............. 22. 2222522: 
Interior, Department of the... -...-... 22.225... 
internal Revenue, Bureau of:...........-.... 222... 


Justice, Department of 
SiGe RENIN IE 50 oo ss Sts Lseecbes 
Liaison Office for Personnel Management 
ere Ue anoveccouns 
Marine Corps, United States 
pearttame Aauaniwwation. £6.52... . 2... 2c 2. ee 
Motor Carrier Claim Commission_-_-_-_______..---_---- 
National Advisory Committee for Aeronautics_-_-_-__- --- 
National Capital Housing Authority __-.__._____-_--- 
National Capital Park and Planning Commission -_-__- 


National Capital Sesquicentennial Commission --__---__- 


Peatsomes Gener OF On... 2.56.05... 6 5555.5. 


National Labor Relations Board____________-_ 55 split "| 


National Mediation Board Cae 
National Production Authority-_ --_--- ~~~ -- ae 
National Security Resources Board_--___-___----- 
Navy, Department of the..........-.---- Raewes eases 
Bureau of Supplies and Accounts. _-_-___-_-_--_-- 
oe ee eee 
Office of Defense Mobilization._..__-._._-------_-_-- 
OGieo of Mawstieeiss 22 ob be sal. WOE ad) use 
Office of the Housing Expediter__-____-______- ee 
Office of the Secretary of Defense._________._-.------ 
Office of Vocational Rehabilitation_-_ -_- 
EE ES SES ES Ss ee eee 
Philippine Alien Property Adminiatration_--_- preted 
Philippine War Damage Commission--_--------------- 
Post Or 
President’s Materials Policy Commission_ --___--___-_--- 
Te MR coo. eect close seuss css baum 
Public Housing Administration._............-------- 
SUN - UDINE NOIR ONG See et 
Puerto Rico Reconstruction Administration __--_------ 
Railroad Retirement Board__-_.-..-------- Us cic 
Reconstruction Finance Corporation. —__--__-_-------- 
Securities and Exchange Commission_____...___._---- 


Selective Service System... ............-.-..-.-+--- 


PG alall Fed otk ll os RG 
en mennnnnen. Fos onc Gok Jew eee ad 
Social Security Administration. ~.-.........-.--------- 
I So ewe wcin 
Subversive Activities Control Board__.__......------ 
Supreme Court of the United States___._......_.----- 
Tariff Commission, United States_...........-.------ 
Tex Come of the Unites Dtneee..............4.-..~.-... 
Tennessee Valley Authority.....................-.-- 
‘Tremsury, Denaramnent Of the...................+-.-- 
U. S. Courts, Administrative Office of the........---- 
EE en ere 
Wee mUnmentien THOOIG. .. «<6 nonin concn ci ccuunce 
a ee er ee 
SUE SE SOTO, TOI oe cn ccscnduconnesecencan 


Ee ne ae ee es, 
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Old symbols 
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GENERAL REGULATIONS NO. 109—REVISED 
Supplement No. 1 
January 2, 1951 


STANDARD FORMS AND PROCEDURE FOR GOVERNMENT ADVERTISING 


1. In conformity with the provisions of section 5, Public Law 830—81st Con- 
gress, approved September 23, 1950, 64 Stat. 986, (a) Standard Form No. 1142— 
Revised, Statement of Advertising Rates—original, and Standard Form No. 
1142a—Revised, Statement of Advertising Rates—memorandum, prescribed by 
General Regulations No. 109—Revised, dated January 17, 1949, 28 Comp. Gen 
742, are hereby declared obsolete; (b) the following words have been deleted from 
the authorization to publish. appearing on Standard Form No. 1143—Revised, 
Advertising Order—original, and Standard Form No. 1143a—Revised. Adver- 
tising Order—memorandum: 


“charges for the same do not exceed the sworn rates on file or to be filed in 
this department or establishment and such’’; 


and (c) under “Instructions to Publishers,’”’ on both Standard Forms Nos. 1143— 
Revised and 1143a—Revised, the entire first paragraph has been deleted, and the 
second paragraph has been revised by the omission of the following words appear- 
ing on lines three and four: 


“in the sworn statement of advertising rates on file in the General Accounting 
Office” 


2. The certification of the payee appearing on Standard Form No. 1144— 
Revised, Public Voucher for Advertising, is hereby amended to read: 


“I certify that the above account is correct and just and that payment 
therefor has not been received.” 


3. General Regulations No. 109—Revised, dated January 17, 1949, is hereby 
amended to conform with the above. 

4. Each department, establishment, or agency is requested to make immediate 
requisition upon the Public Printer for a supply of the standard forms herein 
revised which is estimated to meet its needs, upon receipt of which the use of the 
superseded forms will be discontinued. 

Linpsay C. WARREN, 
Comptroller General of the United States 


GENERAL REGULATIONS NO. Ill 
Supplement No. 1 
December 5, 


STANDARD FORM FOR REPORTING LEAVE TRANSFERRED 


When processing Standard Form No. 1150, Record of Leave Data Transferred, 
in connection with transfers occurring between January 1 and June 30, 1951, the 
amount of leave earned in 1950 which must be used by June 30, 1951, or else 
forfeited, will be shown on this form. The number of hours of, unused annual 
leave in this category, included in item No, 12, Balance transferred or included 
in lump sum, of Standard Form No. 1150, may be set out in block No. 19, Re- 
marks, of this form. 


Linpsay C. WARREN 
Comptroller General of the United States. 











APPENDIX 591 


COMPTROLLER GENERAL’S SPECIAL REGULATION NO. 1 
November 13, 1950 


REGULATIONS GOVERNING THE RECOGNITION OF ATTORNEYS AND 
AGENTS AND OTHER PERSONS REPRESENTING CLAIMANTS BEFORE 
THE GENERAL ACCOUNTING OFFICE 


1. Right to representation before General Accounting Office.—All persons having a 
claim or other rights assertable in the General Accounting Office may prosecute 
such claim or right individually or through a recognized attorney or agent. ° 

2. Application for enrollment.—All persons desiring to appear before this Office 
in a representative capacity shall submit an application for enrollment to the 
General Counsel, General Accounting Office. Persons who are members of the 
bar of a court of record will apply for enrollment as “attorney”; all others will 
apply for enrollment as “‘agent.’ 

3. Committee on enrollment and disbarment.—A committee on enrollment and 
disbarment is hereby created consisting of the General Counsel, who shall act as 
Chairman, and the Chiefs of the Claims and the Transportation Divisions of the 
General Accounting Office. The committee shall meet at such times as are neces- 
sary to consider applications for recognition as attorney or agent before the Gen- 
eral Accounting Office; receive complaints against those enrolled; conduct hearings, 
make inquiries and perform all duties necessary in the carrying out of their as- 
signed tasks under these regulations. 

4. Register of attorneys and agents.—The committee shall maintain a register of 
attorneys and agents admitted to practice before the General Accounting Office 
and shall likewise maintain lists of those whose applications have been rejected 
and those who have been suspended or disbarred. All offices and divisions of 
the General Accounting Office shall ascertain from the committee whether the 
name of anyone appearing before them in a representative capacity appears on the 
register of those entitled to practice. The head of an office or division may in his 
discretion temporarily recognize any such representative pending application for 
enrollment. 

5. Complaint and disbarment proceedings.—Upon receipt of a complaint that 
any attorney or agent has been incompetent, disreputable or otherwise engaged 
in any improper practice before the General Accounting Office, the committee 
may, after due notice and an opportunity for a hearing, and upon finding that the 
charges warrant disciplinary action, suspend for a given period or disbar from 
practice before the General Accounting Office any such attorney or agent. 

6. Authority to prosecute claims.—In the prosecution of claims involving pay- 
ments to be made by the United States proper powers of attorney shall always be 
filed, before an attorney or agent is recognized. Also, a power of attorney from 
the principal may be required of enrolled attorneys or agents in any case. 

7. The Comptroller General may withdraw or amend at any time or from time 
to time all or any of the foregoing rules and regulations, with or without previous 
notice, and may make such special orders as he may deem proper in any case 
Circular No. 3, dated November 1, 1921, 1 Comp. Gen. 776, is hereby rescinded. 


E. L. FisHer, 
Acting Comptroller General of the United States. 
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STATUTES RELATING TO THE RECOGNITION OF ATTORNEYS, AGENTS 
AND OTHER PERSONS REPRESENTING CLAIMANTS BEFORE THE 
GENERAL ACCOUNTING OFFICE 


Section 311 (f) of the act of June 10, 1921, 42 Stat. 24; 31 U. S. C. 52 (M— 

““(f) The Comptroller General shall make such rules and regulations as may 
be necessary for carrying on the work of the General Accounting Office, including 
rules and regulations concerning the admission of attorneys to practice before 
such office.” 

Section 190 Revised Statutes: 5 U. S. C. 99— 

“Tt shall not be lawful for any person appointed as an officer, clerk, or employee 
in any of the departments, to act as counsel, attorney, or agent for presecuting 
any claim against the United States which was pending in either of said depart- 
ments while he was such officer, clerk, or employee, nor in any manner, nor by 
any means, to aid in the prosecution of any such claim, within two years next 
after he shall have ceased to be such officer, clerk, or employee.” 

Section 1 of the Act of April 22, 1916, 39 Stat. 54;5 U.S. C. 101— 

“Tt shall be unlawful for any person, firm, or corporation practicing before any 
department or office of the Government to use the name of any Member of either 
a of Congress or of any officer of the Government in advertising the said 

usiness.”’ 

Section 3478 Revised Statutes; 31 U. 8. C. 204— 

“Any person prosecuting claims, either as attorney or on his own account, 
before any of the departments or bureaus of the United States, shall be required 
to take the oath of allegiance. and to support the Constitution of the United 
States, as required of persons in the civil service.” 

Title 18 U. S. C., Section 281— 

“Whoever, being a Member of or Delegate to Congress, or a Resident Com- 
missioner, either before or after he has qualified, or the head of a department, or 
other officer or employee of the United States or any department or agency 
thereof, directly or indirectly receives or agrees to receive, any compensation 
for any services rendered or to be rendered, either by himself or another, in rela- 
tion to any proceeding, contract, claim, controversy, charge, accusation, arrest, 
or other matter in which the United States is a party or directly or indirectly 
interested, before any department, agency, court martial, officer, or any civil, 
military or naval commission, shal! be fined not more than $10,000 or imprisoned 
not more than two years, or both; and shall be incapable of holding any office 
of honor, trust, or profit under the United States. 

“Retired officers of the armed forces of the United States, while not on active 
duty, shall not by reason of their status as such be subject to the provisions of this 
section. Nothing herein shall be construed to allow any retired officer to represent 
any person in the sale of anything to the Government through the department in 
whose service he holds a retired status.” 

Title 18 U.S. C., Section 283— 

“Whoever being an officer or employee of the United States or any department 
or agency thereof, or of the Senate or House of Representatives, acts as an agent 
or attorney for prosecuting any claim against the United States, or aids or assists 
in the prosecution or support of any such claim against the United States, or 
aids or assists in the prosecution or support of any such claim otherwise than in 
the proper discharge of his official duties, or receives any gratuity or any share of 
or interest in any such claim in consideration of assistance in the prosecusion of 
such claim, shall be fined not more than $10,000 or imprisoned not more than one 
year, orjboth 
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“Retired officers of the armed forces of the United States, while not on active 
duty, shall not by reason of their status as such be subject to the provisions of this 
section. Nothing herein shall be construed to allow any such retired officer 
within two years next after his retirement to act as agent or attorney for pros- 
ecuting or assisting in the prosecution of any claim against the United States 
involving the department in whose service he holds a retired status, or to allow 
any such retired officer to act as agent or attorney for prosecuting or assisting 
in the prosecution of any claim against the United States involving any subject 
matter with which he was directly connected while he was in an active-duty 
status. 

“This section shall not apply to any person because of his membership in the 
National Guard of the District of Columbia nor to any person specially excepted 
by enactment of Congress.” 

Title 18 U.S. C., Section 284— 

‘Whoever, having been employed in any agency of the United States, including 
commissioned officers assigned to duty in such agency, within two years after the 
time when such employment or service has ceased, prosecutes or acts as counsel, 
attorney, or agent for prosecuting, any claims against the United States involving 
any subject matter directly connected with which such person was so employed 
or performed duty, shall be fined not more than $10,000 or imprisoned not more 
than one year, or both.” 

Title 18 U. S. C., Section 290— 

“‘Whoever, being a claim agent, attorney, or other person engaged in the 
collection of claims for pay, pension, or other allowances for any soldier, sailor, or 
marine, or for any commissioned officer of the military or naval forces, or for any 
person who may have been a soldier, sailor, marine, or officer of the regular or 
volunteer forces of the United States, or for his dependents or beneficiaries, 
retains, without the consent of the owner or owners thereof, or refuses to deliver 
or account for the same upon demand duly made by the owner or owners thereof, 
or by their agent or attorney, the discharge papers of any such soldier, sailor, or 
marine, or commissioned officer, which may have been placed in his hands for the 
purpose of collecting said claims, shall be fined not more than $500 or imprisoned 
not more than six months, or both; and shall be debarred from prosecuting any 
such claim in any department or agency of the United States.” 
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APPLICATION FOR ADMISSION TO PRACTICE BEFORE THE GENERAL 
ACCOUNTING OFFICE 


APPENDIX 


The Honorable the ComprroLLeR GENERAL: 


ben Dis Dee te ae eee Ge Se heheh eee ct osees residing at street 
SED Sek pelo aa ob ide edie le cdawemoeue ee abuse Got eaoeeui Sense 
NO So ia4cs Ga csue with ened OL atreet QUGNEES 5o5< 22.2 oe oe ecco snses 
raat diamine pus eensee eS ees 
hereby apply for admission to practice as --.-.------------------ to represent 


f (Attorney or agent) 
others before the General Accounting Office. 
ae en i Sn, och. ion cheba dak woeweks wtb oo 
(Court and State or Territory) 
and attach hereto certificate to that effect from the said court. I am now in 


active practice and in good standing in said court. 
(To be filled out by those applying as attorney) 


2. I am familiar with the laws, rules and regulations of the General Accounting 
Office and am qualified to act as the representative of others and render them 
valuable advice particularly in matters relating to -.......------------------ 
because of my education, training and business experience, which have been 
respectively, as follows: (State in chronological order, giving dates.) 


Neay ule Sige oe eT (To be filled out by those applyingasagent) #8 | = 
3. I have never been rejected or suspended or disbarred from appearing as 


attorney or agent, or in any other representative capacity, before any branch of 
the Federal or any State Government or municipality, or court thereof, except 


4 I have never been an officer or employee of the United States, except as 
follows: (State names of offices or nature of employment and dates.)____..-_--_- 


5. I have made no previous application to be recognized as attorney or agent 
before the General Accounting Office, except 


OATH 


I do solemnly swear (or affirm) that I will support and defend the Constitution 
of the United States against all enemies, foreign and domestic; that I will bear 
true faith and allegiance to the same; that I take this obligation freely, without 
any mental reservation or purpose of evasion; that I will faithfully discharge 
my duties and conduct myself in accordance with the laws and regulations gov- 
erning practice before the General Accounting Office. So help me God. 


Signature 

Address 
Subscribed and sworn before me this 
es 


Signature of officer. ............---- 


eee) 00a... 25.5.5... 
[seat] 





a nay eT 


| 





sree eS Re SE ene 
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CERTIFICATE OF CHARACTER 


(By two persons not related to applicant and who have known him more than 
one year) 


We hereby certify that we have known the within-named individual --_.______- 


ok ne ettpee IE tected = and ___.....-.--, respectively; that during all 
(Year) (Year) 


that time we have known him as of good moral character and worthy of the trust 
and confidence of claimants and of the General Accounting Office. 


(Name) (Address) 
ih eh a a ——  -.. esr Se PH Kha liey OS ALLGIy 
ENDORSEMENT 
WAGtINGPOR, . ...n-nenna a9 5 
The attached application of .......-...----------- Sei se was for enroll- 
SAE BE BO PIO hi nnde cect cbcnceccucesncndaxetan to represent others 


before the General Accounting Office has been examined, and after consideration 
it is recommended that the application be ...--..--.-.......--......-.-....- 


TREASURY DEPARTMENT—GENERAL ACCOUNTING OFFICE 
Joint Regulation No. 1 
September 22, 1950 


PROCEDURE FOR HANDLING REPAYMENTS TO APPROPRIATIONS 


1. Purpose.—Pursuant to Section 115 (a) of Public Law No. 784, 64 Stat. 837, 
the Secretary of the Treasury and the Comptroller General have determined, in 
the interest of simplification and improvement, that existing procedures with 
respect to the handling of repayments to appropriations be modified. All col- 
lections representing repayments to appropriations which have not lapsed, includ- 
ing reimbursements and refunds, will be deposited directly in the accounts of 
disbursing officers and will accordingly be immediately available for disburse- 
ment. This will eliminate the necessity for the issuance of covering warrants, 
the requisitioning of funds, and the use of accountable warrants in connection 
with repayments to appropriations. The procedure outlined hereinafter will be 
followed for repayments to appropriations received from sources outside the 
Government. 

2. Types of Repayments to Appropriations.—Repayments to appropriations 
covered by the instructions in this Regulation fall within the two general classes 
defined as follows: 

a. Reimbursements to appropriations which represent amounts collected from 
outside sources for commodities or services furnished, or to be furnished, and 
which by law may be credited directly to appropriations 

b. Refunds to appropriations which represent amounts collected from outside 
sources for payments made in error, overpayments, or adjustments for previous 
amounts disbursed, including returns of authorized advances 

3. Accounting for Repayments to Appropriations.—The repayments referred to 
in paragraph 2 of this Regulation will be scheduled for credit in the account of a 
disbursing officer on approved forms. and will be deposited on Treasury Certificate 
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of Deposit Form No. 6599. Such repayments may be scheduled to any disbursing 
officer for deposit by him to the credit of his own account or to the credit of any 
other disbursing officer’s account as designated by the administrative agency. 
The receipted copy of the schedule of collections showing the certificate of deposit 
number and date of deposit shall constitute acceptable posting media for use by 
the administrative agency in crediting such repayments in their accounts. 

4. Reporting of Repayment Transactions on Account Current.— Disbursing officers 
will report such repayments to appropriations in the collection column of the 
receipt section of the account current for each appropriation account. 

5. Special Procedures Already Established.—This Regulation will not apply to 
the accounting for repayments to appropriations through the Accounts of Ad- 
vances for the Department of Defense and the Department of State. The 
existing procedure prescribed for these agencies where collections are effected 
through accounts of advances will be continued. 

The procedure for handling repayments to appropriations as outlined in Gen- 
eral Accounting Office Accounting Systems Memorandum No. 9—Revised, 
30 Comp. Gen. 599, will continue to be followed where the credits result from 
charges to other appropriations. 

Also, this Regulation will not apply to the accounting for repayments to the 
eee available for the payment of the principal of and interest on the 

ublic debt so long as there continues in effect the present procedure under which 
such payments are made 

6. Effective Date.—The procedures outlined in this Regulation are to be effective 
November 1, 1950. 

Joun W. SnypDeEr, 
Secretary of the Treasury 
Linpsay C. WARREN, 
Comptroller General of the United States. 


TREASURY DEPARTMENT—GENERAL ACCOUNTING OFFICE 


Joint Regulation No. 2 
April 16, 1951 


PROCEDURE FOR MAKING APPROPRIATED FUNDS AVAILABLE FOR 
DISBURSEMENT 


1. Purpose.—Pursuant to Section 115 (a) of Public Law 784, 64 Stat 837, the 
Secretary of the Treasury and the Comptroller General have determined, in the 
interest of simplification and improvement, that existing procedures with respect 
to the requisitioning of appropriated funds by agencies and the advancing of such 
funds to disbursing officers shall be modified as provided herein. Appropriated 
funds will be advanced under each separate appropriation head to disbursing 
officers on the basis of Se executed appropriation warrants except as in- 
dicated in paragraph 4 hereof. This will eliminate the requisitioning of funds 
and the issuance of accountable warrants in connection with funds made available 
to agencies on appropriation warrants and will result in the discontinuance of 
certain accounts on the books of the agencies and the Treasury Department. 

2. Method of Advancing Agency Funds to Disbursing Officers.—Funds appro- 
priated to agencies will, on the basis of ee warrants issued and counter- 
signed, be made immediately available in the checking accounts of appropriate 
disbursing officers on the books of the Treasurer of the United States. Such 
funds will be made available by appropriation account as follows: 

a. Agency Funds Advanced to the Chief Disbursing Officer Treasury Depart- 
ment.—Appropriated funds of agencies to be disbursed or funded by the Division 
of Disbursement will be made available in the accounts of the Chief Disbursing 
Officer. Funds will be transferred by the Chief Disbursing Officer to other dis- 
bursing officers, authorized to obtain advances through his account, on the basis 
of requests received from administrative agencies concerned 

b. Agency Funds Advanced to Disbursing Officers Other Than the Chief Disbursing 
Officer, Treasury Department. see funds of other agencies will be made 
available in the accounts of the disbursing officer of the agency. Where an agency 


has more than one disbursing officer, the agency will designate the officer whose 
account with the Treasurer of the United States is to be credited with the total 
amount of appropriated funds available to the agency and notify the Treasury 
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Department and the General Accounting Office of such designation. The dis- 
bursing officer designated will make such transfers of funds to other disbursing 
officers, authorized to obtain advances through his account, as necessary for 
purposes of the agency. 

3. Conditions Under Which Advances of Funds May be Withheld or Withdrawn.— 
In the event of delinquency in the rendition of accounts or for other reasons 
involving the condition of the disbursing officer’s account, within the purview 
of 31 U. S. C. 78, advances to such officer may be withheld or withdrawn, and 
in the case of such withholding an appropriation warrant may be issued without 
authorizing an advance. 

4. Appropriated Funds Exempted from This Regulation.—This Regulation will 
not apply to the following appropriated funds: (1) those in which the unrequisi- 
tioned balance is a factor in the computation of interest to be charged or credited; 
(2) those for the payment of principal and interest on the public debt; (3) those 
appropriations wi are available only for transfer, in the full amount, to some 
other account on the books of the Treasury; and (4) District of Columbia funds. 

5. Effective Date-—This Regulation will become effective May 1, 1951. Any 
unrequisitioned balances of appropriations not exempted by this Regulation 
remaining on the books of the Saban as of the close of business April 30, 1951 
less the reserves established by the Bureau of the Budget pursuant to Section 
1214 of the General Appropriation Act, 1951, approved September 6, 1950, Public 
Law 759, 8lst Congress, 64 Stat. 768, will be advanced by the Secretary of the 
Treasury to the appropriate disbursing officer 

Joun W. SNYDER, 
Secretary of the Treasury 
Linpsay C. WARREN 
Comptroller General of the United States 


TREASURY DEPARTMENT—GENERAL ACCOUNTING OFFICE 
Joint Regulation No. 3 
June 12, 1951 


PROCEDURE FOR HANDLING SPECIAL, TRUST, REVOLVING AND 
DEPOSIT FUND COLLECTIONS 


1. General Provisions.—Pursuant to Section 115 (a) of Public Law 784, 64 
Stat. 837, the Secretary of the Treasury and the Comptroller General of the 
United States have determined that existing procedures with respect to the 
handling of special fund and trust fund receipts which are available for expenditure 
by the collecting agency, be modified. Except as otherwise provided herein, all 
such special fund and trust fund receipts will be credited directly in the accounts 
of disbursing officers and will accordingly be immediately available for disburse- 
ment. The issuance of covering warrants and the advancing of funds to disbursing 
officers in connection with such receipts is hereby eliminated; however, these 
collections will continue to be accounted for as receipts and as amounts appropriated. 
The Treasury Department will issue appropriation warrants on an annual basis 
to be countersigned by the Comptroller General confirming the appropriation of 
such receipts. 

The Secretary of the Treasury and the Comptroller General of the United 
States have determined that covering warrants will be eliminated in connection 
with certain special fund and trust fund accounts which are in the nature of 
revolving fund or deposit fund accounts. Collections for credit to accounts of 
this nature will be credited directly to revolving fund or deposit fund accounts 
instead of to receipt accounts. Such collections will be accounted for in the same 
manner as repayments to general, special or trust fund appropriations in accord- 
ance with the procedures set forth in Treasury Department—General Accounting 
Office Joint Regulation No. 1, 30 Comp. Gen. 595. 

2 Types of Special Fund and Trust Fund Receipts.—Appropriation receipts 
i to special and trust fund accounts fall within two general classes described 

ow: 

a. Available receipts —Receipts which under law or trust agreement are imme- 
diately available in their entirety to the collecting agency as appropriations for 
expenditure without further action by the Congress. Excluded from this category 
are receipts to be applied to the retirement of Public Debt obligations and funds 
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in connection with which the computation of interest charges or credits necessitates 
the maintenance of accounts for unrequisitioned balances of appropriations on 
the books of the Treasury. 

b. Unavailable receipis.—Receipts which at the time of collection are not ap- 

ropriated, and receipts which are not immediately available for expenditure 
Cee (1) further action by the Congress is required or congressional limitation 
has been established as to the amount available for expenditure; (2) amounts 
credited to receipt accounts are later to be cleared in whole or in part to other 
receipt accounts before appropriation warrant action is taken; or (3) the amounts 
of receipts are appropriated or made available to an agency other than the one 
making collection. 

3. Accounting for Special Fund and Trust Fund Receipts.— All receipts for credit 
to accounts classified as special funds and trust funds will be accounted for by 
agencies on a gross basis under receipt account symbols assigned by the Treasury 
Department. Available receipts will concurrently be accounted for in related 
special fund or trust fund appropriation accounts. 

The available receipts described in paragraph 2a will be scheduled for credit in 
the account of a disbursing officer on a special form to be prescribed by the General 
Accounting Office. Such receipts when credited in the accounts of a disbursing 
officer will be available for disbursement 

The unavailable receipts described in paragraph 2b and the items excluded in 
paragraph 2a are not affected by this Regulation. 

4. Designation of Types of Receipts by Treasury Department.—The Treasury 
Department will assign receipt account symbols for special fund accounts and 
trust fund accounts. Announcements will designate those receipts which are to 
be treated as available. Agencies will be guided accordingly in scheduling col- 
lections to disbursing officers. 

5. Conditions Under which Credits to a Disbursing Officer May Be Withheld or 
Balances to his Credit May Be Withdrawn.—In the event of delinquency in the 
rendition of accounts or for other reasons involving the condition of the disbursing 
officer’s account, within the purview of 31 U.S. C. 78, credits to such officer may 
be withheld and balances already to his credit may be withdrawn irrespective of 
the source of such credits or balances. 

6. Effective Date-—This Regulation will be effective July 1, 1951. 


Joun W. SnyYpER, 
Secretary of the Treasury. 
Linpsay C. WARREN, 
Comptroller General of the United States. 


ACCOUNTING SYSTEMS MEMORANDUM NO. 4—REVISED 
March 30, 1951 


GENERAL SUPPLY FUND BILLING PROCEDURE 


1. Accounting Systems Memorandum No. 4, issued October 4, 1949, 29 Comp. 
Gen. 556, is hereby rescinded in its entirety. 

2. Reimbursements to the general supply fund will be made in accordance with 
rovisions of Accounting Systems Memorandum No. 9—Second Revision, 30 
‘omp. Gen. 607, and Supplement No. 1 thereto, 30 Comp. Gen. 613. 

3. The Federal Supply Service of the General Services Administration will 
furnish the billed agency an original invoice or a copy designated as ‘“‘original’’ 
and one additional copy thereof. Invoices furnished by the Federal Supply 
Service will no longer carry a certification. The internal accounting procedures 
of the agency billed by the Federal Supply Service, relating to advance payments 
or reimbursements based on receiving records, will govern for scheduling payments 
or credits to the general supply fund in accordance with Accounting Systems 
Memorandum No. 9—Second Revision, and Supplement No. 1. 


Linpsay C. WARREN, 
Comptroller General of the United States. 
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ACCOUNTING SYSTEMS MEMORANDUM NO. 7 
Supplement No. 1 
February 1, 1951 
MODIFICATION IN REPORTING REQUIREMENTS OF GENERAL 


REGULATIONS NO. 100 


1. The requirement for monthly submission of sennoeripas, of general ledger ac- 
counts “01. Appropriated Funds with Treasury” 0) vailable Appro- 
priated Funds” to the General Accounting Office is hans cdenee 

Frank L. YATEs, 
Acting Comptroller General of the United States. 








ACCOUNTING SYSTEMS MEMORANDUM NO. 8 
Supplement No. 1 
July 26, 1950 


STANDARD FORM NO. 1148 PRESCRIBED FOR USE BY DISBURSING OFFI- 
CERS IN SUBMITTING STATEMENT OF DEPOSITARY ACCOUNT AND 
REPORT OF CHECKS DRAWN 


Paragraphs Nos. 2, 9, and 10 of Accounting Systems Memorandum No. 8, dated 
June 23, 1950, 29 Comp. Gen. 565, are hereby amended to read as follows: 

2. Standard Form No. 1148 is prescribed for use by all disbursing officers of the 
Government for U. 8. Dollar checking accounts maintained with the Treasurer 
of the United States or designated depositaries, with the exception of the accounts 
of the Post Office Department. A separate standard form is being developed for 
stating foreign currency accounts. 

9. Standard Form No. 1148 will be prepared for distribution as follows: 

a. Original.—To Check Service Section, Reconciliation and Clearance Division, 
General Accounting Office, Washington 25, D. C 

b. Copy.—To Central Administrative or Accounting Office of the disbursing 
officer as may be required by administrative instructions. 

c. Copy.—To be retained by the disbursing officer for his accounting record files. 

d. Copy.—Work sheet for use by the disbursing officer when preparing the 
Statement, and may be destroyed after serving its purpose 

(Additional copies may be prepared if administratively required.) 

10 Upon receipt of this Memorandum each department. establishment or 
agency should make requisition upon the Public Printer for a supply of the stand- 
ard forms estimated to meet its officers’ needs, in order that all requisitions 
submitted may be combined and the forms printed in one edition Standard 
Form No. 1148 will be stocked in pads of 100 sheets each and shall be so ordered 
when placing requisitions 

Frank L Yates 
Acting Comptroller General of the United States 


ACCOUNTING SYSTEMS MEMORANDUM NO. 9—REVISED 
August 10, 1950 


WITHDRAWALS AND CREDITS BETWEEN APPROPRIATIONS 
PART I 


Purpose.—This Memorandum supersedes Accounting Systems Memorandum 
No. 9, dated June 29, 1950, 29 Comp. Gen. 569, and sets out the method agreed 
upon by the General Accounting Office, Treasury Department, and the Bureau 

the Budget for making adjustments between appropriations as provided for 
in Section 1110! of the General Appropriation Bill for the fiscal year 1951. 

2. New Forms of Documentation.—The use of transfer appropriation warrants 
and transfer and counter warrants to effect withdrawals from one appropriation 
account for credit to another was discontinued as of July 1, 1950. In lieu of such 
warrants, vouchers on Standard Forms Nos. 1080 and 1081—Revised or 1151 


‘ Section 1110 becam section 12100 Public Law No. 759, as enacted september 6, 1950, 64 Stat. 765 
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will be used as provided for herein. These vouchers after approval or certification 
by the proper official will be submitted to the disbursing officers for the issuance 
of checks and deposit of proceeds thereof in accordance with the required method 
for effecting charges and credits between ee These transactions 
will be reflected in the administrative accounts of the agencies and in the accounts 
of disbursing officers involved. Resulting credits to appropriations, or working 
funds, will be available immediately for disbursement without the use of covering 
warrants or requisitions and accountable warrants. This will be accomplished 
by depositing the proceeds of the checks issued on Standard Forms 1080 vouchers 
or 1081—Revised to the official credit of disbursing officers on Certificate of De- 
posit Form No. 6599. Credits resulting from transfers on Standard Form 1151 
will be similarly deposited on Standard Form No. 207. 

3. Types of Withdrawals and Credits Between Appropriations.— Withdrawals 
— credits between appropriations will fall into two general classes defined as 
follows: 

A. Withdrawals and credits between appropriations which represent redistribution 
or adjustments in the amounts appropriated, allocation of funds, and transfer to the 
payment of certified claims account.—These transactions will be documented on 
Standard Form 1151 and will be considered as nonexpenditure transactions, and 
except for item (3) below, the transactions will be referred to as appropriation 
transfers. Transactions of this nature will be limited to those transfers or ad- 
justments within a main fund group, i. e., transactions within (1) genera] and 
special fund accounts, or (2) trust fund accounts. Any adjustments between 
general or special fund accounts and trust fund accounts will not be included 
in this class but will be explained in paragraph 3B (5) below. The types of 
transactions which are to be in this general class of nonexpenditure transactions 
and the related accounting procedures are as follows: 

(1) Adjustment of Appropriations.—This includes transfers of appropriations 
which represent a redistribution of funds, or the redelegation of authority, which 
permits the funds to be expended under another appropriation. In effect, these 
transactions decrease the funds available for obligation and expenditure under 
one appropriation and increase the amount available under the other. In such 
cases the amounts transferred do not represent any benefit to the paying appro- 
priation, but represent a redistribution of funds, as authorized by law. Included 
in this category are: 

(a) Reorganization transfers, which include adjustments resulting from reor- 
ganizations, where functions and the related appropriations are transferred to 
different agencies. 

(b) Interchanges between appropriations (amount decreased in one appropri- 
ation for one purpose and included in another for a different purpose) which 
include transfers representing the administrative exercise of authority granted 
by law for the interchange of money between appropriations, where one appro- 
priation may be increased and the other decreased up to a certain percentage as 
specified by law. 

(c) Reappropriations which include transfers from appropriations, which 
expire (or lapse), to current appropriations which are available for obligation 
and expenditure. 

(d) Changes in appropriation pattern, which include transfers, that consoli- 
date and merge appropriations as a result of modifications in the number of 
appropriations, functions, titles, etc. 

(2) Allocation Accounts.—This includes allocations of a part of all of an ap- 
propriation made by one agency to another agency, and where the receiving 
agency carries an appropriation symbol and title similar to the appropriation 
from which allocated (with an appropriate prefix to indicate the agency receiving 
the allocation). Included in this category are: 

(a) Allocations from appropriations made to the President. 

(b) Allocations from an appropriation made to one agency with the specific 
intent that the amounts be distributed to another agency which assists in the 
administration of the purpose. 

(c) Allocations of a construction appropriation from an agency receiving the 
appropriation to an agency which administers the construction program. 

(3) Payments to the Certified Claims Account.—This includes transfers to the 
certified claims account as provided by the Certified Claims Act of 1949, enacted 
July 6, 1949, 63 Stat. 407. 
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Transactions included in ‘‘A” above will be considered as non-expenditures. 
They will not be recorded on the financial records as either obligations or expend- 
itures of the paying appropriation. Likewise, they will not be recorded as re- 
imbursements on the books of the receiving appropriation. The amounts trans- 
ferred under this general class will be recorded in the same manner as appropriation 
transfers have heretofore been recorded except that the transactions will be 
charged or credited to the disbursing officer’s account without the use of warrants. 
These transactions will be accomplished on Standard Form No. 1151, as out- 
lined in paragraph 5 below. Any corrections or adjustments of amounts previ- 
ously transferred will also be effected on Standard Form No. 1151. 

B. Withdrawals from Appropriations Representing Payments to Other Appro- 
priations, Revolving Funds, or Working Funds, to Carry out the Purpose of the 
Paying Appropriation.—These transactions shall be recorded as obligations and 
expenditures and as reimbursements in the paying and receiving appropriations, 
respectively, and shall be recorded and reported accordingly. Mey will be 
referred to as expenditure transactions. The different kinds of transactions 
which are included in this general class and the related accounting procedures 
are as follows: 

(1) Payments to other appropriations where the identity of the paying appro- 
ne is not maintained and where the law authorizes a merger of the funds. 

his includes payments between appropriations, even though there are no specific 
orders involved. An example of this type of transaction is where the Congress 
specifies that a particular amount shall be paid or transferred from one appro- 
priation to another in order to carry out the general purposes of the first appro- 
priation. 

(2) Reimbursements for services performed or goods delivered. This includes 
ayments for goods, services, or equipment received on orders issued under 
ection 601 of the Economy Act (31 U.S C. 686) as well as where payment is 

made after delivery takes place. It also includes payments made under con- 
tractual agreements covering orders for goods, services, or equipment placed 
under any other law ard where reimbursement is made to an appropriation either 
before or after contract performance. 

(3) Payments to revolving or working capital funds. This includes payments 
made to authorized revolving or working capital funds, whether the payment is 
made before or after the goods or services have been furnished 

(4) Payments to working funds established under Section 601 of the Economy 
Act (31 U S. C. 686), representing advance payments made on orders issued under 
Section 601 of the Economy Act, and where working funds are established in 
order to accomplish the purpose. 

(5) Payment or adjustments to appropriation accounts in a different fund group. 
An example would be a payment from a general fund appropriation to a trust fund 
appropriation, or vice versa. This will also include payments between appro- 
priation accounts and special deposit accounts. 

(6) Voucher deductions (Standard Form 1096) on all types of vouchers where 
the amounts involved are to be credited to another appropriation account. 

(7) Adjustments between the prior year and the current year’s appropriation 
for the amount of outstanding travel advances to be charged to the current year’s 
oeers in accordanee with the provisions of General Regulations No. 88 

evised. 

(8) Correction of errors and adjustment of expenditures) This includes 
charges and credits to appropriations to correct errors where amounts involving 
expenditures or repayments have not been recorded in the proper appropriation 
and where subsequent adjustments are to be made to the expenditures of appro- 
priations. Included in this category are: 

(a) Correction of errors which involve charges or credits between appropria- 
tions in order properly to state the expenditures or reimbursements of an appro- 
priation which corrections have heretofore been made on Standard Form No. 1097. 

(b) Adjustments of expenditures where one account has temporarily been 
charged or credited, and which requires a subsequent adjustment in order that 
the proper appropriation may be charged or credited. This type of adjustment 
applies principally to the “Accounts of Advances” as authorized for use by the 
Department of Defense and the Department of State. 

ransactions included in “B’”’ above will be considered as expenditures or 
reimbursements. Orders placed ahead of the payment will be reported as 
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obligations incurred. Subsequent payments will liquidate these obligations. 
Where advances are made before an obligation has been set up the advance 
will be treated simultaneously as obligations and expenditures 

Agencies receiving funds under these types of transactions will record the 
amounts received as reimbursements to appropriations. Any returns of advances 
will be reported as reductions of reimbursements by agencies making the returns, 
and as reductions of obligations and expenditures by agencies to which advances 
are returned. 

Where transactions represent corrections or adjustments of previously recorded 
amounts, the account originally overstated will be reduced and the account which 
is understated will be increased by like amount This will apply to the adjust- 
ment of obligations and expenditures as well as to reimbursements received. 
Vouchers made to correct errors will contain all the necessary information to 
identify the correction with the original transaction being corrected. 

All transactions referred to in “B’’ above, except item (6), will be documented 
as outlined in paragraph 6 below. The voucher deductions referred to in item (6) 
will continue to be scheduled on Standard Form No. 1096 but deposits will be 
made on Standard Form No. 6599. 

4. Analysis of Withdrawals and Credits Between Appropriations.—The General 
Accounting Office, the Treasury Department, and the Bureau of the Budget have 
prepared an analysis of the withdrawals and credits specified in the General 
Appropriation Bill for the fiscal year 1951, as well as those authorized under 
permanent legislation. This analysis segregates the transactions into the two 
general classes as follows: 

A. Nonexpenditure transactions, identified on the analysis by the code “NE”, 
representing appropriation transfers, will be accomplished on Standard Form No. 
1151. 


B. Expenditure transactions, identified on the analysis by the code ‘‘E” 
representing appropriation expenditures and reimbursements, will be accomplished 
as outlined in paragraph 6, below. 

The analysis also shows, where specified in the Acts, the appropriation titles 
and symbols of the accounts affected. Where definite amounts are specified in 
the Act, the analysis includes that also. In some cases the Act does not specify 
the appropriation to be credited. Under this type of adjustment it will be necessary 
for agencies to arrange to have a title and symbol established in accordance 
with usual procedures before the transfer can be effected. Where the appropria- 
tion title and symbol of the fund to be credited are shown on the analysis, agencies 
should initiate and effect the transfer. This analysis has been furnished to 
agencies in Accounts and Procedures Letter No. 15404, dated July 3, 1950. 

5. Preparation and Distribution of Standard Form No. 1151, Appropriation 
Transfer Authorization.—A separate Standard Form No. 1151, Appropriation 
Transfer Authorization, will be used for each nonexpenditure transaction under 
specific authority appearing in legislation directing or authorizing withdrawal 
and credit adjustments between appropriations. Such Form 1151 will-be ap- 
proved by the head of the department or agency, or his duly designated representa- 
tive, having jurisdiction over the funds being transferred. Certifying officers of 
the agencies may be designated to approve the form. The form should contain a 
citation of the authority to make the transfer or adjustment and, where ap- 
plicable, be supported by original allocation letters or other correspondence or 
documents forming the basis for the transfer action. Where a limitation is to be 
debited or credited, the limitation symbol should be shown. The form will be 
prepared in the following number of copies and will be distributed as follows: 

A. If two accounts current are involved, an original and eight copies will be 
prepared. The original and six copies wil] be forwarded to the Disbursing Officer 
to whom the form is addressed. One copy will be retained in the originating 
agency for processing through its accounts and for filing pending the return of 
an accomplished copy from the Disbursing Officer. The remaining copy will be 
forwarded to the agency indicated in the “PAY TO” column of the Form for 
processing through its accounts and for filing pending receipt of an accomplished 
copy from the Disbursing Officer The Disbursing Officer making payment will 
distribute the forms as follows: 

(1) The original will be used to support the account current. 

(2) One copy will be returned to the agency authorizing the payment 

(3) One copy will be retained by the Disbursing Officer 
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(4) One copy, together with copies of supporting documents attached to the 
original, will be forwarded to the Accounting and Bookkeeping Division, General 
Accounting Office, Washington 25, D. C. 

(5) Three copies will be forwarded to the Disbursing Officer in whose accounts 
the proceeds are deposited. One copy will be used to support the account cur- 
rent; one copy will be retained by the Disbursing Officer; and the remaining copy 
will be forwarded to the agency indicated in the ‘‘PAY TO” column of the Form. 

B. If only one account current is involved an original and five copies will be 
preeeres Except that the original and three copies will be forwarded to the 

isbursing Officer, the distribution will be that shown in 5 A. 

C. Where a withdrawal and credit adjustment affects only those appropriations 
the accounts for which are maintained at the point of preparation of the Form, 
and where only one disbursing symbol is involved, it will not be necessary to pre- 
pare copies of the Form for the agency indicated in the ‘‘PAY TO”’ block. 

D. The paying officer will deposit, on Standard Form No. 207, the proceeds of 
checks to the credit of the Disbursing Officer indicated on the Form 1151. In no 
case will the check be returned to the agency or sent to the Disbursing Officer in 
whose account the deposit is to be made. See Treasury Department Circular 
No. 12, Revised, Supplement No. 2 

6. Preparation and Distribution of Standard Forms Nos. 1080 and 1081— 
Revised.—Except as provided in this paragraph, expenditure transactions will be 
documented on Standard Form No. 1080 which will be prepared and distributed 
in accordance with existing procedures. Pending revision of General Regulations 
Nos. 98 and 99, 23 Comp. Gen. 998 and 1001, respectively. Standard Form No 
1081—Revised will be used in all cases to schedule Standard Form No. 1080 
Deposits of expenditure transactions between appropriations will be made on 
Treasury Form No. 6599 The use of Standard oa Nos. 1044 and 1064 are 
discontinued in connection with the use of Standard Form No. 1080 vouchers 
in all cases. 

Except as provided in item 6 F, Standard Form No. 1081—Revised will be 
prepared by the billing office, and will show the appropriation and limitation 
symbol to be credited. The office being billed will insert the appropriation and 
limitation symbol to be charged and the name and symbol of the Disbursing 
Officer who is to make payment. The Form will be prepared and distributed as 
follows: 

A. If two accounts current are involved sufficient copies will be prepared to 
provide the following distribution: An original and eight copies will be submitted 
to the office billed. The original and six copies will be forwarded by the billed 
office to the Disbursing Officer. One copy will be retained in the billed agency 
pending the return of an accomplished copy from the Disbursing Officer. The 
remaining copy will be forwarded to the agency whose funds are to be credited 
for information, pending receipt of an accomplished copy from the Disbursing 
Officer. 

The Disbursing Officer making the payment will distribute the copies as follows: 

(1) The original will be used to support the account current. 

(2) One copy will be returned to the agency authorizing the payment. 

(3) Two copies will be retained by the Disbursing Officer 

Generally, the Form will indicate that the proceeds are to be deposited by the 
Disbursing Officer. One copy will be used to support the account current; one 
copy will be retained by the accountable officer receiving credit; and the remaining 
copy will be forwarded to the office indicated in the “PAY TO” column of the 
Form, 

In those cases where an exception has been granted in accordance with paragraph 
D below, the Form will indicate that the check is to be returned to the billing 
office and the three remaining copies will be returned to that office with the check. 
These copies will be used to schedule the check for deposit by the accountable 
officer. The accountable officer will make the same distribution as indicated above. 

B. If only one account current is involved an original and five copies wil! be 
submitted to the office billed. Except that the original and three copies wii! be 
forwarded to the disbursing officer, the distribution wil! be that shown in A above 

C. Where a withdrawal and credit adjustment affects only those appropriations 
the accounts for which are maintained at the point of preparation of the Form 
and where only one disbursing symbol! is involved. it will not be necessary to 
prepare copies of the Form for the agency whose funds are to be credited. 


979477—52——40 
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D. Standard Form No. 1081—Revised will indicate that the check is to be 
deposited by the Disbursing Officer. When it appears that this deposit procedure 
cannot be applied to an agency’s internal operations, request for exemption should 
be addressed to the Bureau of Accounts, Treasury Department. In this connec- 
tion an exception is made with respect to transactions with the Department of 
Defense (see PART II for detailed procedures) and the Post Office Department. 
In such cases the checks and documents will be returned to the billing offices 
for transmission to the accountable officer who is to receive the deposits. 

E. Agencies under site audit and agencies using a ‘‘Voucher and Schedule of 
Payments’’ will use the Standard Form No 1081—Revised to schedule all 1080 
vouchers in lieu of the voucher schedule. It will not be necessary that such 
agencies attach copies of the Standard Form No. 1080 to the 1081—Revised before 
adjustment can be accomplished. 

F. Agencies which have been authorized to use substitute forms or procedures 
in lieu of Standard Form No. 1080 to bill other government agencies, or to support 
withdrawals and credits between appropriations, will continue to use such ap- 

roved form. Except as provided in D above, the paying agency will prepare 
Btandard Form No. 1081—Revised in lieu of Standard Forms Nos. 1080 and 1064 
in such cases. The authority referred to herein includes the use of listings to 
support Standard Form No. 1081—Revised to effect adjustments between prior 
and current years’ appropriations for the amount of outstanding travel advances. 

7. Transactions Involving Receipt Accounts.—Standard Forms No. 1097 will be 
used to correct all errors in which the adjustment involves a credit or debit to 
& receipt account. When the charge is to an appropriation account and a receipt 
account is to be credited, the Standard Forms No. 1097 will be scheduled on a 
Standard Form No. 1081—Revised and both forms will be transmitted to the 
Disbursing Officer in the number of copies of the Standard Form 1081—Revised 
outlined in paragraph 6 above. When the charge is to a receipt account, the 
Standard Form 1081—Revised will not be used and the Standard Forms No. 1097 
will be used and processed in accordance with existing regulations regardless of 
whether the credit is to a receipt or appropriation account. 

8. Adjustments Between Limitations Within the Same Appropriation.—The 
procedure prescribed in General Regulations No. 98 will continue to be used for 
adjustments between limitation accounts of the same appropriation. It will not 
be necessary to schedule such transactions on Standard Form No. 1081—Revised. 

9. Effective Date of Memorandum.—This Memorandum will become effective 
immediately upon receipt. It is recognized that there will be 1080 voucher transac- 
tions which originated before June 30, 1950, or before receipt of this release and 
which have not been consummated. In that event the billed office should prepare 
both sides of the Standard Form No. 1081—Revised and submit the transaction to 
the Disbursing Office for payment. This Memorandum will apply to all trans- 
actions which represent charges and credits between appropriations including 
prior years’ appropriations as well as the appropriations included in the General 
Appropriation Bill for 1951. So much of the instructions in General Regulations 
Nos. 98 and 99 and other instructions as are in conflict with this Memorandum are 
hereby superseded It is contemplated that General Regulations No. 98 and No. 
99 will be completely revised shortly after December 31, 1950. It is requested 
that any comments or suggestions with respect to the interim procedure outlined 
in this Memorandum be submitted to the Accounting Systems Division, General 
Accounting Office, before November 30, 1950, in order that consideration can be 
given to the comments and suggestions in the next revision of the General Regula- 
tions 

10. Supply of Forms —Each department, establishment, or agency is requested 
to make requisition upon the Public Printer for a supply of the Standard Form 
No. 1151, herein prescribed, which is estimated to meet its needs. The printing of 
Standard Form No. 1081—Revised, tentatively prescribed herein, will be deferred 
pending the receipt of comments and suggestions requested herein. In the mean- 
time each department, establishment, or agency is authorized to produce a tem- 
porary supply of Standard Form No. 1081—Revised, a copy of which is attached. 
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PART II 


Procedures Applicable to Department of Defense under Exception Noted in 
Paragraph 6 D of PART I. 

1 There will be no changes in the regular disbursing and collection procedures 
and forms or in the established uses of the Department of Defense Accounts of 
Advances, except as modified herein. 

A. Where Department of Defense agencies provide services or materials to 
other Government agencies outside the Department of Defense, Standard Form 
1080b, with check, will be transmitted to the billing office for processing as 
heretofore. 

B. Where Department of Defense agencies receive services or materials from 
other Government agencies outside the Department of Defense, the billing 
agency will submit Standard Form 1080, together with Standard Form 1081— 
Revised. The check will be either deposited to the credit of or transmitted to 
the designated officer with the Standard Forms 1080b and 1081—Revised. 

C. Services or materials rendered between Department of Defense agencies 
will continue to be billed and processed under present procedures which will 
aie for payment by check either for each transaction or as a part of the 

ttlement Officer’s monthly settlement check. 

2. Vouchers to adjust accounts of advances of Department of Defense agencies 
shall be prepared as follows: 

A. Affecting ares charges, and all credits, except as provided 
in aseeeners h B (2) below, will be summarized on an analysis statement sup- 
porting both the Settlement Officer’s account current and the Standard Form 1080 
which will be used to effect the adjustment. 

B. Affecting Receipts—General, Special and Trust: 

(1) Credits to receipt accounts may be effected either 

(a) by summarization and adjustment as in A above, with deposits made 
on Standard Form 201 (formerly TD Form 1), or, 

(b) by separate summarization and adjustment on transfer and counter 
warrants. 

(2) Adjustments effecting charges to receipt accounts shall be summarized and 
accomplished by transfer and counter warrant. 

C. All schedules and other supporting data previously required in support of 
the transfer and counter warrant will be transmitted as heretofore. 

3. In order that funds will be available with the Settlement Officers to make 
the adjustments on Standard Form No. 1080 and to charge and credit the appro- 
priations, a separate disbursing account will be established for each Service, to 
which funds will be requisitioned by appropriation. This account will also reflect 
the issue and receipt of transfers on Standard Form No. 1151 with official credit 
being established on Standard Form 207. This account will not reflect normal 
disbursing transactions. The account current to be rendered for this account 
will incorporate expenditure transactions, including disbursements and collec- 
tions, as summarized from the disbursing transactions during the previous or 
current accounting periods, appropriation adjustments, except when receipt 
transactions are effected by transfer and counter warrants, and nonexpenditure 
transactions accomplished on Standard Form 1151 and Standard Form 201. 
Nonexpenditure transactions wil] be summarized and reported on Standard Form 
656. he Treasury Department copy of the account current will be transmitted 
not later than the third working day of the subsequent month. 

4. Department of Defense agencies will requisition funds by appropriation to 
be placed with the Settlement Officers in amounts sufficient to meet the require- 
ments of adjusting the Department of Defense agencies’ accounts of advances for 
disbursements, collections and adjustments, as well as to make transfers to other 
agencies on Standard Form No 1151 

5. Disbursing cash in the accounts of the individual Disbursing Officers may 
be obtained in amounts which they have not previously requisitioned either by 
requisition directly from the Treasury Department, or by transfer from the 
Settlement Officers. 

6. The procedures relating to the preparation and distribution of Standard 
Forms prescribed in Part I of this Accounting Systems Memorandum as modified 
herein will apply. 

Linpsay C. WARREN, 
Comptroller General of the United States. 








606 APPENDIX 


STANDARD FORM NO. 1081—Rev. D. O. Vou. No 
Form prescribed by Comptroller 

General, U. 8. (Accounting 

Systems Memorandum No. 9— Bur. Sch No 


ev.) (Paying Office) 


I I at hd cists endtaete chal haaes 
(Billing Officer) 


SCHEDULE OR 
VOUCHER AND SCHEDULE 
OF WITHDRAWALS AND CREDITS 
BETWEEN APPROPRIATION AND/OR FUNDS 
































TOD soiin Sinpiapenth tink densi 1 eaprausidie emaialmmmatichtn a 
(Disbursing Officer) (D. O. Symbol) PAID BY 
SNS. 8 8 Reh th Ahk 
| 
You are hereby authorized to effect the 
withdrawal and payment indicated below. | (For use of paying office) | 
WITHDRAWN FROM PAY TO 
Dept. Dept. 
Bureau | Bureau 
Address | Address 
i : hen . ak 
Bureau |A t d/or Fund — Apprepriotion and/or Fund 
Vou. No. poropration andor Amount | Bill N (Symbol only) Amount 
| 
Tora Tora. 





(] Deposit and send accomplished 
1 CERTIFY that the items listed herein| - C/D to een 


are correct and proper for payment from 
the appropriation(s) designated. ci > cite gibhas .... DTOl Beaan 


(Disbursing Officer) (D. O. Symbol) 
ee eed > 
— OR— 
el SI6 ih. DOE Leste eed. 42 () Send remittance in payment hereof 
(Date) (Authorized Certifying Officer) | to office indicated in “PAY TO” 
block above. 
} 
Paid by 
SI cr cna NE ees irc chances JP PRs cos ce dated ---. 
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ACCOUNTING SYSTEMS MEMORANDUM NO. 9—SECOND REVISION 
December 11, 1950 


WITHDRAWALS AND CREDITS BETWEEN APPROPRIATIONS 


1. Purpose—This Memorandum supersedes Accounting Systems Memorandum 
No. 9—Revised August 10 1950 30 Comp. Gen. 599, and sets out the method 
agreed upon by the General Accounting Office, Treasury Department and the 
Bureau of the Budget for making adjustments between appropriations as pro- 
vided for in Section 1210 of the General Appropriation Act for the fiscal year 
1951 64 Stat. 765, (Public Law 759, 81st ngress.) The purposes o: this 
Second Revision are (1) to change the procedures and the responsibilities with 
respect to the preparation and routing of documents to conform to the prin- 
ciples set forth in General Regulations No. 84—Second Revision, dated November 
20, 1950, 30 Comp. Gen. 541; (2) to eliminate the necessity of issuing negotiable 
checks where the withdrawals and credits between appropriations involve only 
one checking account; and (3) to make other modifications in the procedures with 
respect to withdrawals and credits between appropriations based on prior 
experience. 

2 Forms of Documentation.—The use of transfer appropriation warrants and 
transfer and counter warrants to effect withdrawals from one appropriation ac- 
count for credit to another was discontinued as of July 1 1950 In lieu of such 
warrants, vouchers on Standard Forms Nos 1080 and 1081—Revised or 1151 
will be used as provided for herein These vouchers after approval or certification 
by the proper official will be submitted to the disbursing officers in accordance 
with the required method for effecting charges and credits between appropriations. 
These transactions will be reflected in the administrative accounts of the agencies 
and in the accounts of disbursing officers involved. Resulting credits to appro- 
priations, or working funds, will be available immediately for disbursement with- 
out the use of covering warrants or requisitions and accountable warrants This 
will be accomplished either (1) by depositing the proceeds of the checks issued on 
Standard Forms 1080 vouchers or 1081— Revised to the official credit of disbursing 
officers on Certificate of Deposit Form No. 6599; or (2) by making adjustments in 
the accounts of the disbursing officer by the use of Forms 1081—Revised as coun- 
ter checks in lieu of the issuance of negotiable checks where only one checking 
account is involved and the check is not to be returned to the billing office. 
Credits resulting from transfers on Standard Form 1151 wil! be similarly accom- 

lished. Where two checking accounts are involved. the proceeds from the trans- 
er on Standard Form No. 1151 will be deposited on Standard Form No. 207. 

3. Types of Withdrawals and Credits Between Appropriations.— Withdrawals 
— credits between appropriations will fall into two general classes defined as 
ollows: 

A. Withdrawals and credits between appropriations which represent redistribution 
or adjustments in the amounts appropriated, allocation of funds, and transfer to the 
payment of certified claims account.—These transactions will be documented on 
Standard Form 1151 and will be considered as nonexpenditure transactions, and 
except for item (3) below, the transactions will be referred to as appropriation 
transfers. Transactions of this nature will be limited to those transfers or ad- 
justments within a main fund group, i. e., transactions within (1) general, revolv- 
ing, and special fund accounts; or (2) deposit and trust fund accounts. Any 
adjustments between (1) general, revolving, or special fund accounts; and (2) 
deposit and trust fund accounts will not be included in this class but will be in- 
cluded in the class explained in paragraph 3B (5) below. The types of transac- 
tions which are to be in this general class of nonexpenditure transactions and the 
related accounting procedures are as follows: 

(1) Adjustment of Appropriations.—This includes transfers of appropriations 
which represent a redistribution of funds, or the redelegation of authority, which 
permits the funds to be expended under another appropriation In effect, these 
transactions decrease the funds available for obligation and expenditure under 
one appropriation and increase the amount available under the other In such 
cases the amounts transferrred do not represent any benefit to the paying appro- 
priation, but represent a redistribution of funds, as authorized by law. Included 
in this category are:: 

(a) Reorganization transfers, which include adjustments resulting from reor- 
ganizations, where functions and the related appropriations are transferred to 
different agencies. 
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(b) Interchanges between appropriations (amount decreased in one appro- 
priation for one purpose and included in another for a different purpose) which 
include transfers representing the administrative exercise of authority granted 
by law for the interchange of money between appropriations, where one appro- 
priation may be increased and the other decreased up to a certain percentage as 
specified by law. 

(c) Reappropriations which include transfers from appropriations, which expire 
(or lapse), to current appropriations which are available for obligation and 
expenditure. 

(d) Changes in appropriation pattern, which include transfers, that consolidate 
and merge appropriations as a result of modifications in the number of appropria- 
tions, functions, titles, etc. 

(2) Allocation Accounts.—This includes allocations of a part or all of an appro- 
priation made by one agency to another agency, and where the receiving meer 
carries an appropriation symbol and title similar to the apropriation from whic 
allocated (with an appropriate prefix to indicate the agency receiving the alloca- 
tion). Included in this category are: 

(a) Allocations from appropriations maae to the President. 

(b) Allocations from an appropriation made to one agency with the specific 
intent that the amounts be aistributed to another agency which assists in the 
administration of the purpose. 

(c) Allocations of a construction appropriation from an agency receiving the 
appropriation to an agency which administers the construction program. 

(3) Payments to the Certified Claims Account.—This includes transfers to the 
certified claims account as provided by the Certified Claims Act of 1949, approved 
July 6, 1949, 63 Stat. 407. 

ransactions included in “A” above will be considered 9s nonexpenditures. 
They will not be recorded on the financial records as either obligations or expendi- 
tures of the paying appropriation. Likewise. they will not be recorded as reim- 
bursements on the books of the receiving appropriation. The amounts transferred 
under this general class will be recorded in the same manner as appropriation 
transfers have heretofore been recorded except that the transactions will be 
charged or credited to the disbursing officer’s account without the use of warrants. 
These transactions will be accomplished on Standard Form No. 1151, as outlined 
in paragraph 5 below. Any corrections or adjustments to amounts previously 
transferred will also be effected on Standard Form No. 1151. 

B. Withdrawals from Appropriations Representing Payments to Other Appropri- 
ations, Revolving Funds, or Working Funds, to Carry Out the Purpose of the Paying 
Appropriation.—These transactions shall] be recorded as obligations and expendi- 
tures and as reimbursements in the paying and receiving appropriations, respec- 
tively, and shall be recorded and reported accordingly. They will be referred to 
as expenditure transactions. The different kinds of transactions which are 
included in this genera] class and the related accounting procedures are as follows: 

(1) Payments to other appropriations where the identity of the paying appropri- 
ation is not maintained and where the law authorizes a merger of the funds. 
This includes payments between appropriations, even though there are no specific 
orders involved. An example of this type of transaction is where the Congress 
specifies that a particular amount shall be paid or transferred from one appropria- 
tion to another in order to carry out the general purposes of the first appropriation. 

(2) Reimbursements for services performed or goods delivered. This includes 
ae for goods, services, or equipment received on orders issued under 

ction 601 of the Economy Act (31 U. 8. C. 686) as well as where payment is 
made after delivery takes place. It also includes payments made under con- 
tractual agreements covering orders for goods, services, or equipment placed 
under any other law and where reimbursement is made to an appropriation either 
before or after contract performance. 

(3) Payments to revolving or working capital funds. This includes payments 
made to authorized revolving or working capital funds, whether the payment is 
made before or after the goods or services have been furnished. 

(4) Payments to working funds established under Section 601 of the Economy 
Act (31 U. S. C. 686), representing advance payments made on orders issued 
under Section 601 of the Economy Act, and where working funds are established 
in order to accomplish the purpose. 

(5) Payment or adjustments to appropriation accounts in a different main fund 
group. An example would be a payment from a general fund appropriation to a 
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trust fund appropriation, or vice versa. This will also include payments between 
appropriation accounts and special deposit accounts. ’ 

(6) Voucher deductions (Standard Form 1096) on all types of vouchers where 
the amounts involved are to be credited to another appropriation account. 

(7) Adjustments between the prior year and the current year’s appropriation 
for the amount of outstanding travel advances to be charged to the current year’s 
appropriation in accordance with the provisions of General Regulations No. 
88—Revised, 24 Comp. Gen. 950. 

(8) Correction of errors and adjustment of expenditures. This includes 
charges and credits to appropriations to correct errors where amounts involving 
expenditures or repayments have not been recorded in the proper appropriation 
and where subsequent adjustments are to be made to the expenditures of appro- 
priations. Included in this category are: 

(a) Correction of errors which involve charges or credits between appropriations 
in order properly to state the expenditures or reimbursements of an appropriation 
(See Accounting Systems Memorandum No. 12, 30 Comp. Gen. 618.) 

(b) Adjustments of expenditures where one account has temporarily been 
chargedior, credited, and which requires7a,subsequent adjustment in order that the 
proper appropriation may be charged or credited. This type of adju stment applies 
prineloary to the ‘‘Accounts of Advances”’ as authorized for use by the Depart- 
ment of Defense and the Department of State. 

Transactions included in ‘‘B’”’ above will be™considered as expenditures or 
reimbursements. Orders placed ahead of the payment will be reported as obliga- 
tions incurred. Subsequent payments will liquidate these obligations. Where 
advances are made before an obligation has been set up such advances will be 
treated simultaneously as obligations and expenditures. 

Agencies receiving funds under these types of transactions will record the 
amounts received as reimbursements to appropriations. Any returns of advances 
will be reported as reductions of obligations and expenditures by agencies to 
which advances are returned. 

Where transactions represent adjustments of previously recorded amounts, the 
account originally overstated will be reduced and the account which is under- 
stated will be increased by like amount. This will apply to the adjustment of 
obligations and expenditures, which are to be accounted for as refunds to appro- 
priations, as well as to adjustments of reimbursements received. 

All transactions referred to in ‘“B’”’ above, except item (6) will be documented 
as outlined in paragraph 6 below. The voucher deductions referred to in item (6) 
above will continue to be scheduled on Standard Form No. 1096, but deposits 
will be made on Treasury Form No. 6599. 

4. Analysis of Withdrawals and Credits Between Appropriations.—The General 
Accounting Office, the Treasury Department and the Bureau of the Budget have 
prepared an analysis of the withdrawals and credits specified in the General 
Appropriation Act for the fiscal year 1951, as well as those authorized under 
permanent legislation. This analysis segregates the transactions into the two 
general classes as follows: 

A. Nonexpenditure transactions, identified on the analysis by the code ““NE’’, 
representing appropriation transfers, will be accomplished on Standard Form No. 
1151. 

B. Expenditure transactions, identified on the analysis by the code ‘‘E’’, rep- 
resenting appropriation expenditures and reimbursements, will be accomplished 
as outlined in paragraph 6, below. 

The analysis also shows, where specified in the Act, the appropriation titles 
and symbols of the accounts affected. Where definite amounts are specified in 
the Act, the analysis includes amounts. In some cases the Act does not specify 
the appropriation to be credited. Under this type of adjustment it will be neces- 
sary for agencies to arrange to have a title and symbol established in accordance 
with usual procedures before the transfer documents are prepared. Where the 
appropriation title and symbol of the fund to be credited are shown on the anal- 
ysis, agencies should initiate the transfer. This analysis has been furnished to 
agencies in Accounts and Procedures Letter No. 15404, dated July 3, 1950. 
Similar analyses will be issued for subsequent appropriation acts. 

5. Preparation and Distribution of Standard Form No. 1151, Appropriation 
Transfer Authorization.—A separate Standard Form No. 1151, Appropriation 
Transfer Authorization, will be used for each nonexpenditure transaction under 
specific authority appearing in legislation directing or authorizing withdrawal and 
credit adjustments between appropriations. Such Form 1151 will be approved 
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by the head of the department or agency, or his duly designated representative, 
having jurisdiction over the funds being transferred. Certifying officers of the 
agencies may be designated to approve the form. The form should contain a 
citation of the authority to make the transfer or adjustment and, where applicable, 
be supported by original allocation letters or other correspondence or documents 
forming the basis for the transfer action. The form will be prepared in the 
following number of copies and will be distributed as follows: 

A. If two accounts current are involved, an original and six copies will be pre- 
pared. The original and five copies will be forwarded to the Disbursing Officer to 
whom the form is addressed. One copy will be retained in the originating agency 
for processing through its accounts and for filing pending the return of an accom- 
plished copy from the Disbursing Officer. The disbursing officer making payment 
will distribute the forms as follows: 

(1) The original will be used to support the account current. 

(2) One copy will be returned to the agency authorizing the payment. 

(3) One copy will be retained by the Disbursing Officer. 

(4) Three copies will be forwarded to the Disbursing Officer in whose accounts 
the proceeds are deposited. One copy will be used to support the account current; 
one copy will be retained by the Disbursing Officer; and the remaining copy will 
be forwarded to the agency indicated in the ““PAY TO” column of the Form. 

When a Standard Form 1151 voucher is prepared to transfer the amount of a 
lapsed appropriation to the “‘Payment of Certified Claims Account’’, an additional 
copy will be prepared and submitted to the Disbursing Officer. After accomplish- 
ing the transaction, the disbursing officer will forward the additional copy to the 
General Accounting Office 

B. If only one account current is involved an original and four copies will be 
prepared. Except that the original and three copies will be forwarded to the dis- 
bursing officer the distribution will be that shown in 5A. 

C. The disbursing officer will accomplish the transactions as follows: 

(1) In those cases where the appropriations involved in the transfers are to be 
adjusted between two disbursing officers’ checking accounts, the paying officer will . 
deposit, on Standard Form No. 207, the proceeds of checks to the credit of the 
Disbursing Officer indicated on the Form 1151. In no case will the check be returned 
to the agency or sent to the disbursing officer in whose account the deposit is to be made. 
See Treasury Department Circular No. 12, Revised, Supplement No. 2 

(2) In those cases where the appropriations involved in the transfers are to be 
adjusted in the same disbursing officer’s account, it will not be necessary to draw 
checks in settlement of these accounts. Instead of issuing and depositing a 
negotiable check, the disbursing officer will use Standard Form No. 1151 as a 
counter check and decrease the amount of the appropriations in the ‘‘WITH- 
DRAW FROM” column and increase the appropriations shown in the “‘PAY 
TO” column of the Form. 

D. Administrative agencies will be responsible for initiacing Standard Form 
1151 for amounts of appropriations which will lapse at the end of a fiscal year. 
The form will be prepared and submitted to the disbursing officer, in whose ac- 
counts the balances are carried, before June 30 of the fiscal year. The amounts 
will be transferred to account 20X1850, ‘‘Payment of Certified Claims Account,” 
with credit to the central disbursing account of the Chief Disbursing Officer, 
Washington, D. C. The agency to be shown in the “PAY TO” block of Form 
1151 will be Treasury Department, Bureau of Accounts. In any event where 
an agency does not authorize the disbursing officers to make the transfer before 
June 30, disbursing officers are authorized to transfer on June 30, any such bal- 
= to the Payment of the Certified Claims Account, using Standard Form No 
1151. 

6. Preparation and Distribution of Standard Forms Nos. 1080 and 1081— 
Revised.— Except as provided in this paragraph, expenditure transactions will be 
documented on Standard Form No. 1080 which will be prepared in accordance 
with existing procedures. Pending revision of General Regulations No. 98, 23 
Comp. Gen. 998, Standard Form No. 1081—Revised will be used to schedule 
Standard Form No. 1080 vouchers, or approved invoices, in all cases where dis- 
bursing officers are to place the credit to the appropriate account. Where nego- 
tiable checks are issued, deposits will be made on Treasury Form No. 6599. 

The general procedure with respect to making withdrawals and credits be- 
tween appropriations is that the disbursing officer will effect the adjustments in 
the appropriate account without sending a check to the billing office. The pur- 
poses of this general procedure are (1) to eliminate the necessity of issuing nego- 
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tiable checks where the transaction involves only one checking account; and (2) 
to concurrently effect both the charges and credits to accounts involved in the 
Treasury Department. Standard Form No. 1081—Revised will be prepared by 
the billing office and will show the appropriation symbol to be credited, and will 
also indicate that the proceeds are to be deposited by the disbursing officer. The 
office billed will insert the appropriation symbol to be charged and the name 
and symbol of the disbursing officer who is to make payment. The Standard 
Form No. 1081—Revised will be prepared and distributed as follows: 

A. If the transaction affects only accounts which are maintained at the point 
of preparation of the Form and where only one disbursing symbol is involved, an 
original and four copies will be prepared. The original and three copies will be 
forwarded to the disbursing officer. The remaining copy will be retained by the 
billing office pending the return of the accomplished copy from the disbursing 
officer. The disbursing officer will make adjustments in the accounts involved 
and distribute the copies as follows: 

(1) The original will be used to support the account current. 

(2) One copy will be returned to the agency. 

(3) Two copies will be retained by the disbursing officer. 

B. If the transaction involves two agencies or offices and two accounts current, 
an original and six copies will be submitted to the office billed. The original and 
five copies will be forwarded, after completion and approval, by the billed office 
to the disbursing officer. One copy will be retained in the billed office pending 
the return of the accomplished copy from the disbursing officer. 

The disbursing officer making the payment will distribute the copies as follows: 

(1) The original will be used to support the account current of the paying 
disbursing officer. 

(2) One copy will be returned to the office authorizing the payment 

(3) One copy will be retained by the paying disbursing officer. 

(4) Three copies will be forwarded to the disbursing officer in whose account 
the proceeds are deposited. One copy will be used to support the account current 
of the disbursing officer receiving credit; one copy will be retained by the dis- 
bursing officer, and the remaining copy will be forwarded to the office indicated 
in the “PAY TO” block. 

C. Where it appears that the general procedures outlined above with respect to 
depositing and adjusting of funds in the accounts of the disbursing officer cannot 
be applied to an agency’s internal operations, the billing agency may elect to use 
an optional procedure whereby checks will be returned to that office for processing 
the collection. In those cases where the optional procedures are used Standard 
Form No. 1081 will not be used as a dual purpose schedule for the dishursemen' and 
collection. Instead, Standard Forms Nos. 1064 and 1044, or other approved 
forms, will be used. The billing office will prepare and submit the Standard Form 
1080 vouchers to the billed office in accordance with General Regulations No. 98. 
The billed office will prepare the Standard Form 1064 and forward the documents 
to the disbursing officer. The disbursing officer will issue and transmit a check to 
the billing office together with Standard Form No. 1080b_ The billing office will 
schedule the check for deposit to the appropriate disbursing officer on Standard 
Form No. 1044 along with other collections. 

Transactions with the following agencies are to be processed under this optional 
procedure: 

Department of Defense. 

Government Printing Office. 

Post Office Department. 

All Government Corporations. 

The District of Columbia Government. 
Al! bills rendered by these agencies to other Governmental agencies will be settled 
by forwarding’the checks to'the billing office for scheduling and deposit. Likewise, 
all bills submitted to these agencies by other Governmental! agencies will be 
settled by forwarding the checks to the billing office. 

If other billing agencies elect to use this optional procedure the Division of 
Disbursement, Treasury Department, Washington, D. C., should be notified. 
The optional procedure applies only in those cases where the adjustments involve 
different administrative offices. If the transaction affects only accounts which are 
maintained at the point of the preparation of the Form and only one disbursing 
symbol is involved, the transaction will be accomplished as outlined in paragraph 
6A above, without the issuance of a negotiable check. 
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All agencies, other than those listed above, when certifying and scheduling 
1080 vouchers for payment will be governed by the same procedure used by the 
billing office. That is, if the transaction is scheduled on a Standard Form 1081— 
Revised, which indicates that the proceeds are to be deposited by the disbursing 
officer, the billed office will follow the procedure as outlined in item 6B and will 
use the Standard Form No. 1081 to schedule the vouchers to the disbursing 
officer Likewise, if no Standard Form 1081 accompanies the Standard Form 
No. 1080 vouchers, the Standard Form 1080b should indicate that the check is 
to be returned to the billing office. In this case the billed office will use Standard 
Form No. 1064, or other approved forms, to schedule the voucher for payment. 

D. Agencies under site audit and agencies using a ‘‘Voucher and Schedule of 
Payments” will use the Standard Form No. 1081—Revised when furnished by the 
billing office to schedule all 1080 vouchers in lieu of the “‘Voucher and Schedule of 
Payment” form. In those cases where the billing office is to have the check 
returned, and Standard Form No. 1081—Revised is not used, Standard Form 
No. 1080b will be submitted with the ‘“‘Voucher and Schedule of Payment”’ to 
the disbursing officer. 

E. Agencies which .have been authorized to substitute invoice forms and pro- 
cedures to bill other Government agencies, or to support withdrawals and credits 
between apropriations, will continue to use such forms. If the general proce- 
dure of this Memorandum is used, the Standard Form 1081 will be prepared 
by the billing office The original invoice will be securely attached by the billed 
office to the original 1081—Revised schedule for submission to the disbursing 
officer. The authority referred to herein includes the use of listings to support 
Standard Form No. 1081—Revised to effect adjustments between prior and 
current years’ appropriations for the amount of outstanding travel advances. 
Standard Form No 1081 may also be used in lieu of Standard Form No. 1080 
when billings are made for telephone service on Standard Form No. 1090, Tele- 
phone Service Statement. In those cases where the billing office using approved 
invoice forms elects to use the optional procedures of this Memorandum and, 
therefore, does not prepare a Standard Form 1081 voucher, it will be necessary 
for the billed office to prepare the Standard Form 1080 vouchers and schedule 
such vouchers on Standard Form No. 1064, or other approved schedule. The 
Standard Form No. 1080b will be furnished the disbursing officer for trans- 
mitting the check to the billing office. 

F. In those cases where the deposit is to be made by the disbursing officer in 
the same checking account in which the charge is made, negotiable checks will 
not be issued, but instead, the Standard Forms No. 1081 will be used as a counter 
check and appropriate adjustment will be made in the accounts of the disbursing 
officer, decreasing and increasing the applicable appropriations or fund accounts. 
This procedure will also be applicable to transfers accomplished on Standard 
Forms 1046 and 1096. 

G. Where credits are allowed on previous billings which have been paid, the 
office receiving credit will bill the office allowing the credit on a Standard Form 
No. 1080 to effect the adjustment. The amount of such credits will be accounted 
for as refunds. 

7. Transactions Involving Receipt Accounts.— Where an adjustment is to charge 
an appropriation account and to credit a receipt account, Standard Form No. 
1081—Revised together with Standard Form No. 1080—Revised will be com- 
pleted and processed as outlined in paragraph 6 above. Adjustments to correct 
—— be processed in accordance with Accounting Systems Memorandum 

o. 12. 

Where the adjustment involves a charge and a credit to receipt accounts or 
where the charge is to a receipt account and a credit to an appropriation, Stand- 
ard Form No. 1081—Revised will be prepared and submitted to the Treasury 
Department, Division of Bookkeeping and Warrants, in accordance with the 
procedures outlined in Accounting Systems Memorandum No. 12. 

8. Adjustments Between Limitations Within the Same Appropriation.— Where 
adjustments involve transfers between limitations of the same Bureau or Office 
and are under the same appropriation, or involve subsidiary accounts of a work- 
ing fund, the adjustments will be made by the agency in accordance with Account- 
ing Systems Memorandum No. 12. Since the transactions do not affect. the 
balance in the disbursing officer’s accounts, these documents will not be for- 
warded to the disbursing officer. Where the adjustments between limitations 
involve two offices or checking accounts, the adjustments will be effected by the 
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use of Standard Form No. 1080 and 1081—Revised as outlined in this 
Memorandum. 

9. Effective Date of Memorandum.—This Memorandum will become effective 
immediately. This Memorandum will apply to all transactions which represent 
charges and credits between appropriations including prior years’ appropriations 
as well as the appropriations included in the General Appropriation Act for 1951. 
So much of the instructions in General Regulations No. 98 and other instructions 
as are in conflict with this Memorandum are hereby superseded. It is con- 
templated that General Regulations No. 98 will be completely revised shortly 
after January 31, 1951. It is requested that any comments or suggestions with 
respect to the interim procedure outlined in this Memorandum be submitted to 
the Accounting Systems Division, General Accounting Office, before January 31, 
1951, in order that consideration can be given to the comments and suggestions 
in the next revision of the General Regulations. 

&. Supply of Forms.—Each department, establishment, or agency is requested 
to make requisition upon the Public Printer for a supply of the Standard Form 
No. 1151, herein prescribed, which is estimated to meet its needs. The printing 
of Standard Form No. 1081—Revised, tentatively prescribed herein, will be 
deferred pending the receipt of comments and suggestions requested herein. In 
the meantime each department, establishment, or agency will produce a temporary 
supply of Standard Form No 1081—Revised prescribed under this Memorandum. 
The use of the Standard Form No. 1081, revised and prescribed November 20, 
1943, is to be discontinued immediately. 

Linpsay C. WARREN, 
Comptroller General of the United States. 


ACCOUNTING SYSTEMS MEMORANDUM NO. 9—SECOND REVISION 
Supplement No. 1 
December 21, 1950 


REIMBURSEMENTS TO GENERAL SUPPLY FUND 


In connection with paragraph 6 E of Accounting Systems Memorandum No. 9— 
Second Revision, dated December 11, 1950, 30 Comp. Gen. 607, the General Serv- 
ices Administration is authorized to make arrangements with agencies to prepare 
Standard Form No. 1081—Revised and require disbursing officers making pay- 
ments thereon to effect credit for such payments to the Suna Supply Fund. 

It will not be necessary, therefore, for agencies billed on approved invoice 
forms by the General Services Administration to prepare Standard Forms 1080 
and 1064. The invoices must be itemized on Standard Form 1081 and sub- 
mitted to the disbursing officer in accordance with the procedure prescribed 
by Accounting Systems Memorandum No. 9—Second Revision. 


Linpsay C. WARREN, 
Comptroller General of the United States. 


ACCOUNTING SYSTEMS MEMORANDUM NO. 9—SECOND REVISION 
Supplement No. 2 
April 30, 1951 


DISTRIBUTION OF STANDARD FORM NO. 1151, APPROPRIATION 
TRANSFER AUTHORIZATION 


In order to expedite the audit of transactions accomplished on Standard Form 
No. 1151, Appropriation Transfer Authorization, the original of such documents 
will be immediately transmitted by disbursing officers to the General Accounting 
Office. This transmission of Forms No. 1151 will be in lieu of their being submitted 
with the account current 

Accordingly, subparagraph 5 A (1) is changed to read as follows: 

(1) The original will be immediately forwarded by the disbursing officer to 
~ Audits Division, General Accounting Office, Washington 25, 


The provisions of this supplement will become effective for transactions initiated 
on and after May 1, 1951. 


Linpsay C. WARREN, 
Comptroller General of the United States. 
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ACCOUNTING SYSTEMS MEMORANDUM NO. 10 
October 5, 1950 


REPAYMENTS TO APPROPRIATIONS 


1. Purpose.—Treasury Department—General Accounting Office Joint Regu- 
lation No. 1, dated September 22, 1950, 30 Comp. Gen. 595, is the first of a 
series of Joint Regulations to be issued pursuant to Section 115 (a) of Public 
Law 784, 8lst Congress, 64 Stat. 837,-dealing with modifications of the warrant 
procedures This Regulation changes the method of handling repayments to 
appropriations from sources outside the Government to the same basis as repay- 
ments resulting from transactions between appropriations, as provided for in 
Accounting Systems Memorandum No. 9—Revised, 30 Comp. Gen. 599, whereby 
the amounts involved will be immediately available in the accounts of disbursing 
officers without the use of covering warrants, the subsequent requisitioning of 
funds, and accountable warrants. 

This Memorandum amplifies the Joint Regulation and sets forth the procedures 
to be oe in handling repayment transactions, including both reimbursements and 
refunds. 

2. Authority for Repayments to Appropriations —The general rule with respect to 
collections from sources outside the ll cmmammans is contained in Section 3617 
of the Revised Statutes (31 U. 8. C. 484) which provides that any monies received 
for the use of the United States shall be turned into the Treasury as Miscellaneous 
Receipts. Monies thus covered cannot be withdrawn therefrom except in conse- 
quence of subsequent appropriations made by law (Art. 1, Section 9, Clause 7 of 
the Constitution) Before any agency can credit collections from outside sources 
to an appropriation, other than refunds indicated below specific authority must 
be granted by law. 

Joint Regulation No. 1 segregates repayments into two types of transactions, 
namely, reimbursements and refunds. This distinction is necessary since reim- 
bursements to appropriations are required to be apportioned under Budget— 
Treasury Regulation No. 1, September 1950. relating to apportionments and 
reports on the status of appropriation and under the General Provisions of the 
General Appropriation Act, 1951 (Section 1211, 64 Stat. 765): whereas, refunds 
are not apportioned, but are required to be treated as reductions of expenditures 
and obligations The following further amplifies the -terms and the related 
procedures: 

a. Treasury Department—General Accounting Office Joint Regulation No. 1 
defines, for the purpose of that Regulation, reimbursements to appropriations as 
“collections from outside sources for commodities or services furnished, or to be 
furnished, and which by law may be credited directly to appropriations.” [Italics 
supplied.} Collections under this type of repayment generally result from con- 
tracts or agreements made by an agency to furnish commodities or services, and 
the amounts involved may not be directly related to any particular disburse- 
ment previously made. hese transactions do not represent a correction or 
adjustment of previously recorded expenditures, but operate to augment the 
original amount appropriated by the Congress. Therefore, these transactions 
should be recorded as reimbursements to the appropriations and not as reductions 
of expenditures. All collection documents involving reimbursements to appro- 
— should contain a citation of the authority permitting the amounts to 

e credited to an appropriation. 


b. ae Department—General Accounting Office Joint Regulation No. 1 


defines, for the purpose of that Regulation, refunds to appropriations as ‘‘col- 
lections from outside sources for payments made in error, overpayment or adjust- 
ment for previous amounts disbursed, including cefunds of authorized advances.” 
{Italics supplied.] It has long been the rule of the accounting officers of the 
United States that if a collection involves a refund of monies paid from an appro- 
priation in excess of what was actually due, such refunds are properly for credit 
to the appropriation originally charged (5 Comp. Gen. 734, 736). An exception 
to this general rule is contained in 31 U. S. C. 690 which provides that repay- 
ments to lapsed aponogmatens will be credited to Miscellaneous Receipts (Account - 
5590, Repayments, sed Appropriations) instead of to the appropriation 

originally charged. Refunds to appropriations must be related to previously re- 
corded expenditures and represent adjustments for excess payments, such as 
collections for (1) payments in error, (2) overpayments, (3) items rejected and 
returned, (4) allowances on articles retained but which were not completely 
satisfactory, (5) recoveries on suspensions or disallowances made as a result of 
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audits, (6) recoveries on payments for contractual services, such as rents, and 
transportation purchased, where such contracts were canceled and adjustments 
made for the unused portion, (7) return of advances, or portions thereof, (8) 
canceled checks, for which no substitutes are issued, and which increase the 
fund balance, and (9) any amounts collected in excess of what is actually due 
under contracts as adjusted for final settlement. Under this category will also 
be included corrections or adjustments to an appropriation of an agency previ- 
ously charged where later adjustment to another appropriation of that agency 
is contemplated and authorized by law. Collections representing refunds do 
not operate to augment the amounts originally appropriated and accordingly 
should be accounted for as reductions of previously recorded expenditures. 
Whenever possible, collection documents representing refunds to appropriations 
should contain a reference to the previous voucher or contract being adjusted 
including the account of the disbursing officer under which the original pay- 
ment was made. Where adjustments are made pursuant to law between appro- 
priations of the same bureau, or agency, a citation of the authority should be 
shown on the adjustment documents (Standard Forms Nos. 1080 and 1081— 
Revised), and reference need not be made to the previous disbursements. 

3. Changes in General Regulations No. 100.—{23 Comp. Gen. 1003.] With the 
elimination of the covering warrant and the accountable warrant involving re- 
payments to appropriations it will not be necessary to account for these transac- 
tions in General Ledger accounts 01, Appropriated Funds with the Treasury, and 
03.32, Disbursing Officers Cash—Receipts and Repayments. Accordingly, the 
debits to account 03.32, Disbursing Officers Cash—Receipts and Repayments in 
pro forma entries Numbers 8 and 23 are changed so as to debit account 03.31, 
Appropriated Funds with Disbursing Officer—Disbursing Funds. Pro forma 
entry Number 24 of General Regulations No. 100 will be deleted. For agencies 
which have modifications of General Regulations No. 100 for the Chart of Ac- 
counts or accounts specifically approved for any type of operation, comparable 
changes should be made in the accounts. The receipted copy of the schedule of 
collections showing the certificate of deposit number will support the entry in 
General Ledger Account 03.31. 

4. Allotment and Fund Control of Reimbursements to Appropriations.—The 
method of allotting and the fund control over reimbursements will vary between 
agencies. Some agencies may contro! the allotments and subsequent fundin 
in the central accounts and the reimbursements may not necessarily be allotted 
to the same field office making the collection, whereas some agencies may not 
allot reimbursements to the same field office but use the proceeds to fund other 
allotments to that office, with appropriate adjustments made in the central 
accounts. Other agencies may delegate authority to field offices to allot the 
reimbursements collected. If a central allotment control is maintained, the field 
offices may make deposits of reimbursements with the regional disbursing officers 
for credit to the Chief Disbursing Officer under the accounts of the central office. 
Any central control procedures will be the same as heretofore except that the 
funds wiil be with the Chief Disbursing Officer instead of the appropriated funds 
account with the Treasury. 

Agencies which have been authorized to make deposits directly with the 
Treasurer or designated depositaries may continue to do so but the deposits 
should be made on Standard Form 6599 for credit in the accounts of the appro- 
priate disbursing officer. In the interest of economy, agencies are requested to 
consolidate individual collections in order to keep the number of schedules and 
deposits to a minimum. 

5. Procedures for Handling Canceled Checks.—Canceled checks resulting in re- 
pera to appropriations will be handled under one of the methods indicated 

elow, depending upon the factors involved. For the purposes of this Memo- 
randum, cancellation shall apply only to checks which have been taken into the 
accounts of a disbursing officer as issued and where the transaction is to be re- 
versed, since the amount of the check is not to be paid to the payee. It shall not 
apply to void-no issue checks which have not been taken up in the accounts of 
a disbursing officer. 

a. If the checks to be canceled are either in the hands of the disbursing officer, 
or the agency, treatment will be as follows: 

(1) If (a) the checks are current, (b) the checking account under which drawn 
is still open, and (c) the appropriations being credited have not lapsed, the 
adjustment will be made by the disbursing officer who issued the checks. This 
adjustment will be made on Standard Form No. 1098 in accordance with existing 
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instructions. It will be noted that whether the action as to such checks is initiated 
by the disbursing officer or the administrative agency, the adjustment will be 
made by the disbursing officer who issued the check and not by the General 
Accounting Office. 

(2) If (a) the checks are current, and (b) the appransietens being credited 
have not lapsed, but the checking account under which drawn has been closed, 
the cancellation will be effected by the General Accounting Office which will issue 
the necessary instructions regarding disposition of proceeds thereof. The transfer 
of funds for the amounts involved will be made by the Treasury Department 
from the closed checking account to an active account of a disbursing officer for 
the agency and the appropriations involved. 

(3) If (a) the a are uncurrent, and (b) the appropriations to be credited 
have not lapsed, the cancellation will be effected by the General Accounting 
Office which will issue the necessary instructions regarding the disposition of the 
proceeds thereof out of the appropriate Special Deposit account. The amounts 
involved will be transferred to the active account of a disbursing officer for the 
agency and appropriations involved. 

b. If the checks to be canceled are in the hands of the General Accounting 
Office and request has been made or proper findings determined for the cancella- 
tion, treatment will be as follows: 

(1) If (a) the checks are current, (b) the ye account under which drawn 
is still open, and (c) the appropriations being credited have not lapsed, the General 
Accounting Office will instruct the appropriate disbursing officer to record the 
cancellation. 

(2) If (a) the checks are current, and (b) the appropriations being credited 
have not lapsed, but the checking account under which drawn has been closed, 
the checks will be canceled by the General Accounting Office and instructions 
will be issued to the Treasury Department to transfer funds for the amounts 
involved from the closed checking account to an active checking account of a 
disbursing officer for the agency and the appropriations involved. 

(3) If (a) the checks are uncurrent, and (b) the appropriations to be credited 
have not lapsed, the checks will be canceled by the General Accounting Office 
and instructions will be issued to the Treasury Department for transfer of the 
proceeds out of the appropriate Special Deposit account to an active checking 
account of a disbursing officer for the agency and appropriations involved. 

c. If outstanding checks, the proceeds of which are not due the payees or their 
estates, have been lost or destroyed, and where proper to restore the amount 
to an appropriation, the adjustment will be made only upon instructions of the 
General Accounting Office, the following methods to be used generally in making 
such adjustments: 

(1) Where outstanding checks are (a) current, (b) the disbursing officer’s ac- 
count under which drawn is still open, and,(c) the appropriations involved have 
not lapsed, the adjustment will be made upon instructions from the General 
Accounting Office by the disbursing officer who issued the original checks. 

(2) For outstanding checks which are (a) current, and (b) the appropriations 
involved have not lapsed, but the checking account under which issued has been 
closed, the cancellation will be effected by the General Accounting Office which 
will issue the necessary instructions regarding disposition of proceeds thereof. 
The transfer of funds for the amounts involved will be made by the Treasury 
Department from the closed checking account to an active account of a disbursing 
officer for the agency and appropriations involved. 

(3) For outstanding checks which are (a) uncurrent, and (b) the appropriations 
to be credited have not lapsed, the cancellation will be effected by the General 
Accounting Office which will issue the necessary instructions regarding disposition 
of proceeds thereof out of the appropriate Special Deposit account. e€ amounts 
involved will be transferred to an active account of a disbursing officer for the 
agency and the appropriations involved. 

6. Effective Date—In order that agencies may make whatever changes are 
necessary in their internal procedures and notify all personnel involved including 
field offices of the changes, the effective date of Joint Regulation No. 1 was estab- 
lished as November 1, 1950. Any questions pertaining to the Joint Regulation 
or this Memorandum should be referred to the Accounting Systems Division. 


Linpsay C. WARREN, 
Comptroller General of the United States. 
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ACCOUNTING SYSTEMS MEMORANDUM NO. ll 
November 24, 1950 


ACCOUNTING FOR LIMITATIONS AND WORKING FUND SUBSIDIARY 
ACCOUNTS 


1. Purpose—Reference is made to General Regulations No. 84—Second 
Revision dated November 20, 1950, 30 Comp. Gen. 541 which places the responsi- 
bility for prescribing limitation symbols, effective December 1, 1950, with the 
administrative agencies responsible for the appropriations. The purpose of this 
Memorandum is to set forth the policies with respect to the accounting and control 
of funds under limitations, including subsidiary accounts under working fund 
accounts established pursuant to Section 601 of the Economy Act, 47 Stat. 417, 418. 

2. Accounting for Appropriation Limitations.— Agencies or bureaus administer- 
ing appropriated funds will be responsible for seeing that the amount obligated 
under any particular limitation does not exceed the amount to which restricted in 
the Appropriation Act for the objects or purposes involved. The procedures for 
the control of obligations under appropriation limitations should be geared into 
the allotment and fund control procedures established for the agency. Accounts 
or records should be kept and reports prepared for internal use which will reflect 
the status of the limitations; that is, the total amount available, the amount 
obligated and expended, and the remaining balance. The accounts or records 
established for this purpose will be retained by the office or offices keeping the 
official documents and accounts. These records and reports will be used for 
subsequent review and audit of the limitations by the General Accounting Office. 

3. Accounting for Special Limitations.—Special limitations are contained in 
appropriation accounts which involve two or more appropriations or limitations, 
and in certain cases, all the appropriations of a department or agency. The 
agency will be responsible for seeing that the total amount obligated does not 
exceed the amount specified in the Act. The head of the agency should inform 
each of the bureaus or subdivisions which administer appropriated funds of the 
amount of any special limitation allowed for each bureau or subdivision. Bureaus 
or offices, when allotting funds, shall inform the offices responsible for incurring 
obligations for these specified objects or purposes of the amount of any special 
limitations allowed. Accounts or records should be kept, either as an integral 
part of the accounting system or as memorandum records which will reflect the 
status of limitations allowed for ony particular office. The head of the agency 
should require reports throughout the fiscal year and at least at the end of the 
fiscal year from each bureau or office, which will show the status of the amounts 
allowed under each special limitation. These reports should furnish the basis for 
preparing a consolidated report of the transactions relating to the special limita- 
tions. The accounts and reports relating to special limitations will be retained in 
the departments or bureaus for subsequent review and audit by the General 
Accounting Office. 

4. Subsidiary Accounts for Working Fund Advances.—Agencies or bureaus 
receiving advances will be responsible for the establishment of appropriate 
subsidiary accounts under the basic working fund account designated by the 
Treasury Department. These accounts will be established so as to identify the 
appropriation and limitation, if any, of the agency advancing the fund as well 
as the purpose for which the advance was established. The subsidiary working 
fund accounts will be established under a basic working fund account, which has 
the same period of availability as the appropriations from which advanced, as 
well as under the same fund group. If the amounts advanced involve any special 
limitation, the accounts will provide for identifying the amounts of these limita- 
tions. In general, the procedures for controlling obligations and expenditures 
under reimbursements to appropriations will be followed by agencies in accounting 
for advances. The agency should be in a position to report on the status of any 
particular subsidiary account established, as may be agreed to by the agency 
advancing the fund. In order to eliminate as much detailed accounting as pos- 
sible, the agreements for working funds should cover as broad or general purposes 
as feasible, where several advances are to be made from the same appropriation. 

5. Discontinuance of the Submission of Standard Form No. 1096 to the General 
Accounting Office—In view of the provisions of General Regulations No. 84— 
Second Revision and this Memorandum which places the responsibility for 
prescribing limitations symbols and the keeping of limitation records with the 
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agency, both of which will be subject to review and audit, the submission of 
Standard Form No. 1095 to the General Accounting Office will be discontinued 
effective for the month of December 1950. 

6. Effective Date-—The provisions of this Memorandum are effective as of 
December 1, 1950, which is also the effective date of General Regulations No. 
84—-Second Revision, dated November 20, 1950, 30 Comp. Gen. 541. 

E. L. FisHer, 
Acting Comptroller General of the United States. 








ACCOUNTING SYSTEMS MEMORANDUM NO. 12 
December 11, 1950 


PROCEDURES FOR ADJUSTING ERRORS IN CHARGES AND CREDITS TO 
APPROPRIATION, LIMITATION, RECEIPT AND OTHER ACCOUNTS 


1. Purpose.—This Memorandum prescribes procedure for making adjustments 
(a) to correct errors relating to disbursements which properly should have been 
made from different appropriations or accounts, and (b) to correct errors relating 
to collections which properly should have been deposited into different accounts, 
either appropriation, receipt, or official deposit accounts. The responsibilities of 
the agencies, the Treasury Department, and the General Accounting Office are 
designated, and the procedures with respect to the preparation, routing and com- 
pletion of documents for adjusting errors to conform to the principles set forth in 
General Regulations No. 84—Second Revision, dated November 20, 1950, 30 
Comp. Gen. 541, and Accounting Systems Memorandum No. 11, dated November 
24, 1950, 30 Comp. Gen. 617, are hereby modified. However, adjustments of collec- 
tions erroneously covered into the Treasury as miscellaneous receipts, which 
subsequently require a refund by the Government, are not affected by this Memo- 
randum. As heretofore, such refunds will continue to be made from the appro- 
priation ‘Refund of Moneys Erroneously Received and Covered,’’ or other 
ae available for such purpose, in accordance with established pro- 
cedures. 

2. Types of Adjustments.—For the purpose of this Memorandum, adjustments 
made in the payment of disbursing vouchers and the depositing of collections fall 
within the following classes: 

a. Adjustments Involving More than One Office. 

(1) Errors Which Are for Adjustment in the Accounts of a Disbursing Officer.— 
This class of adjustments includes (a) charges and credits between unexpired 
appropriations to correct errors where the amounts involved, either disbursements 
or repayments, have not been recorded in the proper ey (b) collections 
deposited to an unexpired appropriation account which should have been de- 
posited into a receipt account, (c) adjustments between appropriations and other 
accounts, and (d) adjustments involving different checking accounts. Under this 
type of adjustment the disbursing officer should have sufficient balances available 
under the appropriations or other accounts to be decreased. 

(2) Transactions Which are for Adjustment in the Accounts of the Division of 
Bookkeeping and Warrants, Treasury Department.—This class of adjustments in- 
cludes (a) adjustments between receipt accounts, and (b) adjustments to credit 
appropriation or other expenditure accounts with amounts improperly deposited 
to a receipt account. Such adjustments will be made by the Treasury Depart- 
ment for all agencies except the Department of Defense and the Bureau of Cus- 
toms, such excepted adjustments to be made in accordance with authorized 
procedures. 

b. Adjustment Within the Same Office. 

(1) Adjustments Between Limitation Accounts.—This class of adjustments in- 
cludes charges and credits between limitations under the same appropriation of 
the same bureau or office, or adjustments between subsidiary accounts of a work- 
ing fund, and where only one checking account is involved. These transactions 
will not affect the balances in the accounts of the disbursing officer or the Treasury 
Department. 

2) Errors Which are for Correction in the Same Office.—Corrections to be made 
only on the records of the agency, the Division of Bookkeeping and Warrants, 
Treasury Department, or the disbursing officer will be made by Journal Voucher 
(Standard Form No. 1017 G) or Adjustment Voucher to Effect Correction of 
Errors (Standard Form No. 1097). he form used will constitute the posting 
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medium on the books of the office involved and will be retained in its files for sub- 
sequent review and audit. 

3. Forms of Documentation.—The following forms will be used in effecting the 
adjustments covered by this Memorandum: 


Standard Form No. 1097—Revised—Adjustment Voucher to Effect Correc- 
tion of Errors (Appropriation, Fund, 
Limitation and Official Project Ac- 
counts)—original 

Standard Form No. 1097a—Revised—Adjustment Voucher to Effect Cor- 
rections of Errors (Appropriation, 
Fund, Limitation and Official Proj- 
ect Accounts)—memorandum 


(Standard Form No. 1097 is being revised, but the present Form should 
continue to be used until the new revised Form is available.) 


Standard Form No. 1081—Revised—Schedule or Voucher and Schedule of 
Withdrawals and Credits Between 
Appropriations and/or Funds 
Standard Form No. 1017G—Revised—Journal Voucher. (These or other 
approved forms are for optional use 
where the adiustments are within 
the same office.) 


4. Preparation and Distribution of Standard Forms Nos. 1097 and 1081— 
Revised and Journal Voucher.—Standard Form No. 1097—Revised—and the memo- 
randum copy thereof, hereinafter referred to as “adjustment voucher’’ will be 
prepared as follows: 

In the spaces provided on the adjustment voucher there will be shown 
the name of the department, establishment, bureau, or office concerned, 
and the current date; the name, location, and symbol or identifying number 
of the accountable officer in whose accounts the error is reflected; reference 
to the number of the voucher, certificate of deposit, or schedule, etc., on which 
the error appears; period of account; symbols (only) of the appropriations, 
etc., to be charged and credited; amounts of adjustment; a brief statement 
explaining the error; and the signature and title of the officer approving the 
adjustment voucher. 

Upon discovery of an error, the office which made the error will be responsible 
for initiating the action necessary to correct such error by preparing the adjust- 
ment voucher or journal voucher for disposition as follows: 

a. If the correction is to be effected in the accounts of the disbursing officer 
(see paragraph 2a (1)), the adjustment vouchers will be listed on Schedule or 
Voucher and Schedule of Withdrawals and Credits Between Appropriations 
and/or Funds (Standard Form No. 1081—Revised) and promptly transmitted, 
together with the originals of the adjustment vouchers and the required number 
of copies, to the disbursing officer, in accordance with the instructions in Account- 
ing Systems Memorandum No. 9—Second Revision, 30 Comp. Gen. 607. More 
than one adjustment voucher may be listed on the Standard Seen No. 1081. 

b. If the correction is to be effected by the Treasury Department (see para- 
graph 2a (2)), the adjustment vouchers will be listed on Standard Form No 
1081—Revised, and the original 1081 schedule with the original adjustment 
vouchers attached, together with two copies of each of the forms, will be forwarded 
to the Division of Bookkeeping and Warrants, Treasury Department. More 
than one adjustment voucher may be listed on the Standard Form No. 1081. If 
the transaction results in a credit to an unexpired appropriation account, the 
“PAY TO” block of the form will indicate the name, address, and symbol number 
of the disbursing officer in whose account the credit is to be made. The Treasury 
Department will make the funds available to the disbursing officer without the 
necessity of the requisitioning of funds by}the agency by reversing the entry cover- 
- the original transaction, crediting the checking account of the disbursing 
officer, and advising him of such credit. If it is also necessary for the agency to 
correct its records, an accomplished copy of the Standard Form No. 1081 will be 
returned to the agency for such purpose. 

c. If the adjustment is between limitations or subsidiary accounts of a working 
fund and is to be made only on the records of the agency (see paragraph 2b 
(1)), adjustment voucher or journal voucher, or other approved forms for internal 
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use may be used. The form used will constitute the posting medium on the books 
of the agency and will be retained in the files of the agency for subsequent review 
and audit. If the correction is between limitations or subsidiary accounts of the 
same working fund and two checking accounts are involved, the adjustments will 
be made in accordance with item a. above. 

d. If the correction is to be effected within the same office (see paragraph 2b (2)), 
adjustment voucher or journal voucher will be used. The form used will contain 
complete reference to the transaction being corrected, and will be retained in the 
files of the office for subsequent review and audit. 

5. Errors Detected by the General Accounting Office—Errors detected by the 
General Accounting Office in the audit of accounts, with respect to which there 
is no evidence that correction has been previously made, will be brought to the 
attention of those concerned. The office which made the error will be responsible 
for initiating appropriate action to make the correction. 

6. Adjustments Involving Lapsed Appropriations.—Adjustments involving 
lapsed appropriations will be corrected by the use of Standard Forms Nos. 1097 
and 1081—Revised. These vouchers will be processed as follows, depending upon 
the factors involved: 

a. If the appropriations to be charged and credited have lapsed, the original 
and one copy of these forms will be transmitted to the General Accounting Office. 

b. If the adjustment involves a charge to an appropriation which has lapsed, 
and a credit to an unexpired appropriation, or a receipt account, the agency will 
prepare the number of copies of the forms in accordance with the instructions of 
Accounting Systems Memorandum No. 9—Second Revision and submit the forms 
to the General Accounting Office for settlement. Upon approval of the adjust- 
ment by the General Accounting Office, the required number of the copies of the 
forms will be forwarded to the Division of Disbursement, Treasury Department, 
for payment from the ‘‘Payment of Certified Claims’ account and credit to the 
unexpired appropriation or receipt account. 

c. If the adjustment involves a charge to an appropriation that has not lapsed, 
the agency will submit the forms to the appropriate disbursing officer, for pay- 
ment in accordance with the instructions in Accounting Systems Memorandum 
No. 9—Second Revision. Since the credit is to a lapsed appropriation the 
Standard Form No. 1081-—Revised will indicate the receipt account, 5590 Re- 
payments Lapsed Appropriations, in the “PAY TO” block of the form. The 
adjustment voucher will make reference to the symbol and title of the lapsed 
oenenee. Deposit will be made by Standard Form No. 201, Certificate of 

eposit. 

7. Effective Date-—This Memorandum will be effective immediately upon 
receipt. Transactions in process will be handled under the prior procedure and 
will be completed to the extent possible before December 31, 1950. In the event 
that certain transactions cannot be completely processed within this transition 
period, the documents will be returned to the originating agency for processing 
in accordance with the instructions of this Memorandum. General Regulations 
No. 99, dated November 20, 1943, 23 Comp. Gen. 1001, is hereby rescinded. 
Any questions pertaining to this Memorandum should be referred to the Account- 
ing Systems Division. 

Linpsay C. WaRREN, 
Comptroller General of the United States. 


ACCOUNTING SYSTEMS MEMORANDUM NO. 12 
Supplement No. 1 
April 24, 1951 


REQUESTS FOR REVISION OF GENERAL ACCOUNTING OFFICE 
SETTLEMENTS 


8. In no event should procedures prescribed herein for adjusting errors in 
charges and credits to appropriation, limitation, receipt and other accounts be used 
to effect revision of Certificates of Settlement issued by the General Accounting 
Office. Agencies questioning the propriety of office settlements should direct to 
the Chief of the responsible Division letters setting forth their objections thereto 
and requesting reconsideration of the action taken. 

Linpsay C. WARREN 
Comptroller General of the United States. 
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ACCOUNTING SYSTEMS MEMORANDUM NO. 13 
December 11, 1950 


ADJUSTMENTS BETWEEN DEPOSITARY ACCOUNTS 


1. Purpose.—This Memorandum sets out the method for making adjustments 
in depositary symbol accounts as a result of (1) cancellation of checks by the 
General Accounting Office as described in paragraph 5 of Accounting Systems 
Memorandum No. 10, dated October 5, 1950, 30 Comp. Gen. 614, (2) transfers to 
and from the Secretary of the Treasury’s special deposit accounts maintained in 
connection with uncurrent checks and military payment orders, and (3) adjust- 
aos differences in depositary accounts at the direction of the General Account- 
ing Office. 

2. Form of Documentation.—A seven-part, snapout form designated “General 
Accounting Office Form No. 5055—Depositary and Appropriation Adjustment,” 
is hereby prescribed to effectuate the adjustments referred to above. The detailed 
descriptions and disposition of the various copies of the form are as follows: 


General Accounting Office—Depositary and Appropriation Adjustment, Re- 
Form No. 5055 quest for transfer (white, for retention by 

U. S. Treasurer). 
General Accounting Office—De eer and Appropriation Adjustment, 
Form No. 5055a harge ticket (green, for action by U. S. 


Treasurer). 
General Accounting Office—Depositary and Appropriation Adjustment, 
Form No. 5055b ertificate of Deposit (pink, for action by 


U. 8S. Treasurer). 
General Accounting Office—De ositary and Appropriation Adjustment, 
Form No. 5055c Jopy of Certificate of Deposit (yellow, for 
support to disbursing officers account current). 
General Accounting Office—Depositary and Appropriation Adjustment, 
Form No. 5055d Jopy of Certificate of Deposit (white, for 
retention by disbursing officer). 
General Accounting Office—Depositary and_ Appropriation Adjustment, 


Form No. 5055e ertificate of Deposit (blue, for retention by 
administrative office). 
General Accounting Office—Depositary and Appropriation Adjustment, 
Form No. 5055f Request for Transfer (white, for GAO copy). 


3. Adjustments for Cancellation of Checks ——Upon determination that out- 
standing checks are to be canceled by the General Accounting Office in accord- 
ance with Accounting Systems Memorandum No. 10, paragraph 5, 30 Comp. Gen. 
614, the General Accounting Office will prepare the above forms indicating the 
appropriations (designated as provided in General Regulations No. 84—Second 
Revision dated November 20, 1950, 30 Pre en. 541) and symbols of deposi- 
tary accounts and the amounts involved. he form will identify the checks to 
be canceled or be supported by a listing thereof. When available the information 
identifying the station of the agency for which the check was issued will be 
furnished. 

a. Cancellation of Checks Outstanding in Closed Checking Accounts.—After 
execution by the General Accounting Office, the original General Accounting Office 
Form No. 5055 and the copies—5055a through 5055e—will be forwarded to the 
Treasurer of the United States, Chief, Accounting Division. The Treasurer of the 
United States will take appropriate ‘action to charge and credit the depositary 
accounts indicated and forward the copies 5055c, 5055d, and 5055e to the dis- 
bursing officer or settlement officer who will account for the credit, and be respon- 
sible for forwarding the copy 5055e to the administrative office for its use. 

The Department of Defense will notify the General Accounting Office of the 
name and symbol number of the settlement officers, or disbursing officers, who 
are to receive credits arising from the cancellation of checks or military payment 
orders outstanding in closed checking accounts. 

For accounts other than the Department of Defense the successor disbursing 
officer will receive credits arising from the cancellations of checks issued by his 
predecessors and be responsible for effecting appropriate adjustments. 

b. Cancellation of Checks Outstanding in Active Checking Accounts.—In those 
cases described in Accounting Systems Memorandum No. 10, paragraphs 5b(1) 
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and 5c(1), the General Accounting Office, after execution of General Accounting 
Office Form No. 5055, will forward copies 5055c, 5055d, and 5055e directly to 
the disbursing officer who issued the checks. The disbursing officer shall effect 
the receipt adjustments in his accounts and support his account current with a 
summary schedule of such adjustments and the Forms 5055c. 

4. Adjustment for Outstanding Checks or Military Payment Orders Which Become 
Uncurrent.—When checks or military payment orders become uncurrent the 
General Accounting Office will prepare a list of such checks or military payment 
orders and summarize the adjustment on General Accounting Office Form No. 
5055 and forward the original of Form No. 5055 and the copies 5055a through 
5055d, accompanied by three (3) copies of the related itemized lists, to the Treas- 
urer of the United States, Chief Accounting Division, who will transfer the amount 
of uncurrent checks or military payment orders outstanding from the account 
of the disbursing officer to the appropriate account for uncurrent checks or 
military payment orders. 

5. Adjustments for Differences in Depositary Accounts.—General Accounting 
Office Form No. 5055 will be used when adjustments are to be made between 
depositary accounts by the Treasurer of the United States at the direction of the 
General Accounting Office. In such cases, disbursing officers will receive notice 
of charges or credits affecting their accounts on the Statement of Checking 
Account Form 5215. 

6. General Accounting Office Form 5052 will continue to be used in those cases 
where the cancellations of checks result in credits proper for reporting as deposits 
for personal credit. 

7. Effective Date-—This Memorandum will become effective immediately. 


Linpsay C. WARREN, 
Comptroller General of the United States. 


ACCOUNTING SYSTEMS MEMORANDUM NO. 4 
January 11, 1951 


ADMINISTRATIVE EXAMINATION OF ACCOUNTS 


1. Purpose —This Memorandum outlines the conditions under which the 
Comptroller General will concur in requests of agency heads to waive the admin- 
istrative examination of accounts. 

2. Authority.—Section 119 of the Accounting and Auditing Act of 1950 (Public 
Law 784, approved September 12, 1950, 64 Stat. 838) provides as follows: 

“The head of each executive agency is authorized to designate the place or 
places, at the seat of Fda ya or elsewhere, at which the administrative 
examination of fiscal officers’ accounts will be performed, and with the concur- 
rence of the Comptroller General to waive the administrative examination in 
whole or in part: Provided, That the same authority is hereby conferred upon the 
officers responsible for the administrative examination of accounts for legislative 
and judicial agencies.” 

3. Decentralization of Administrative Examination.— When the head of an agency 
determines that it is feasible to decentralize the administrative examination of 
accounts, the aeete should so advise the Disbursing Officer and furnish specific 
information with respect to (1) the regional disbursing offices involved, (2) the 
effective date of the new procedure, and (3) the addresses to which the disbursing 
officer’s accounts should be rendered. 

For informational purposes it is “yond that a copy of all such letters be 
furnished to the Accounting Systems Division of this Office. 

4. Waiving of Administrative Examination.—The primary basic criteria for the 
concurrence by the Comptroller General with the request of an agency head to 
waive the administrative examination of accounts are whether (1) under agency 
operating procedures all financial transactions will be completely reviewed and 
audited prior to payment or deposit and recording on the agency accounting 
records, (2) formal procedures are in force under which disbursing officers’ accounts 
current will be reconciled with the agency accounting records prior to agency 
approval and transmission or making available of such disbursing officers’ state- 
ments of accounts to the General Accounting Office, and (3) internal procedures 
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= in pont to determine that requirements under (1) and (2) above are being 
ollowed. 

Where the administrative examination is waived, arrangements may be made 
under which paid vouchers of agencies using Standard Form No. 1064, ‘“‘Schedule 
of Disbursements,” will be transmitted directly by the disbursing officer to the 
General Accounting Office for audit and filing. As heretofore, vouchers and 
supporting documents of agencies using the combined ‘“‘Voucher and Schedule 
of Payments” will be retained by the agency when such retention has been 
approved under a comprehensive site audit program or will be forwarded monthly 
to the General Accounting Office in Washington in instances where the audit 
is not performed at the agency location. 

Linpsay C. WARREN 
Comptroller General of the United States. 


ACCOUNTING SYSTEMS MEMORANDUM NO. 15 
April 16, 1951 


PROCEDURE FOR MAKING APPROPRIATED FUNDS AVAILABLE FOR 
DISBURSEMENT 


1. Purpose.—Treasury Department—General Accounting Office Joint Regula- 
tion No. 2, dated April 16, 1951, 30 Comp. Gen. 596, is the second of a series 
of joint regulations, pursuant to Section 115 (a) of Public Law 784, 81st Congress, 
64 Stat. 837, dealing with the modification of the warrant procedures. Except 
as indicated in paragraph 5 herein, this Regulation changes the method of advanc- 
ing appropriated funds to disbursing officers by eliminating the use of the present 
requisition for disbursing funds and accountable warrant and providing for » 
new type of appropriation warrant which makes appropriated funds of agencies 
immediately available in checking accounts of appropriate disbursing officers. 

This Memorandum amplifies the Joint Regulation and sets forth the procedures 
to be used in advancing appropriated funds to disbursing officers. 

2. Appropriation Warrant and Advice of Credit to Checking Account.—Treasury 
Form No. 520, Appropriation Warrant and Advice of Credit to Checking Account, 
is prescribed for use in monies appropriated funds available to agencies in the 
checking accounts of designated disbursing officers. This form has a continuation 
sheet which will show the appropriation symbol, title and amount by bureau 
and office and which can be utilized by agencies to insert the limitation symbols 
and amounts applicable to any given appropriation. Entries in the accounts 
of the Treasurer of the United States will be made on the basis of an authenticated 
copy of the countersigned warrant. The Treasurer of the United States will 
furnish two copies of the countersigned warrant to each agency and one copy 
to the designated disbursing officer; these copies constitute the official advice 
for recording the transactions in the respective records. This form of warrant 
will also be used for the restoration of no-year appropriation balances previously 
carried to the “Surplus Fund of the Treasury,’”’ in cases where such restoration 
is authorized. 

The new warrant form provides for an ‘‘as of’”’ date which will apply only 
in those instances where the appropriation phase, at the time of countersignature 
of the warrant, is retroactive to a prior fiscal period, as in the case of deficiency, 
supplemental, or immediately available appropriations made near the end of the 
fiscal year, for which warrants are not countersigned until after the close of such 
fiscal period. Such funds will be recorded by the Treasury Department and 
reported by the agencies concerned as appropriated on the basis of the ‘‘as of’’ date. 

3. Method of Advancing Agency Funds to Disbursing Officers.—The present 
method of advancing agency appropriated funds to disbursing officers will be 
discontinued as of the effective date of Joint Regulation No. 2. Appropriated 
funds thereafter will be made immediately available to the agency in the checking 
accounts of the appropriate disbursing officers on the basis of a properly signed 
and countersigned Appropriation Warrant and Advice of Credit to Checking 
Account, Treasury Form No. 520. Such funds will be advanced to disbursing 
officers under each separate appropriation head in the following manner: 








624 APPENDIX 


a. Agency Funds Advanced to Chief Disbursing Officer, Treasury Department.— 
Appropriated funds of agencies to be disbursed by the Division of Disbursement, 
Treasury Department, will be made available in the accounts of the Chief 
Disbursing Officer. This officer will function in a funding capacity in connec- 
tion with making transfers of available funds to disbursing officers within the 
jurisdiction of the Division. Such transfers will continue to be handled as here- 
tofore. By special arrangement, the Chief Disbursing Officer may also act as fund- 
ing officer, in whole or in part, for disbursing officers outside the jurisdiction of 
the Division of Disbursement. 

b. Agency Funds Advanced to Other Disbursing Officers.—Appropriated funds 
of other agencies will be made available in the accounts of the disbursing officer 
of the agency. An agency having more than one disbursing officer shall immedi- 
ately designate a disbursing officer whose account with the Treasurer of the United 
States is to be credited with the total amount of appropriated funds available 
to the agency. The agency will promptly notify the General Accounting Office 
and the Treasury Department, Bureau of Accounts, in writing, giving the 
following information with respect to the designated disbursing officer (1) name 
and location, (2) D. O. symbol number, (3) date of appointment, and (4) date 
and amount of bond. 

The designated disbursing officer will function in a funding capacity in connec- 
tion with transferring of available funds to all other disbursing officers of the 
agency. Accounts will be maintained and accounts current rendered to the 
General Accounting Office by the designated disbursing officer in accordance with 
established procedures. 

Transfer of funds to individual disbursing officers from the designated officer’s 
balances and transfers of funds between individual disbursing officers will be 
initiated by the agency upon properly executed authorizations on existing forms 
or on forms approved for this purpose by the General Accounting Office. On 
the basis of these authorizations, the transferring officer will draw checks against 
the available balances reflected in his accounts, and deposit such checks on 
Certificate of Deposit Form 6599 to the credit of the accounts of the individual 
disbursing officers to whom the funds are being transferred. 

The individual disbursing officers receiving transfers of funds, as outlined 
above, will continue to maintain accounts as heretofore, and render accounts 
current. to the General Accounting Office. 

c. Advances to Disbursing Officers of Indefinite, Special and Trust Fund Appro- 
priations.—Indefinite general fund appropriations will be warranted and advanced 
by the Treasury Department at the beginning of the fiscal year in the amount of 
the latest published estimates of the Bureau of the Budget. Any balances of 
such funds remaining unexpended as of June 30th of each fiscal year must be 
deposited on such date by all disbursing officers involved. 

Special and trust fund receipts will be warranted and advanced periodically 
as heretofore, except that Treasury Form No. 520 will be issued by the Treasury 
Department in lieu of the warrants formerly used. 

4. Agency Procedure.—Subject to the exceptions set out in paragraphs 5 and 9 
herein, the modifications effected in this Memorandum permit the discontinuance 
by administrative agencies of General Ledger accounts 01. Appropriated Funds 
with the Treasury and 02. Available Appropriated Funds, or such comparable 
accounts maintained by agencies operating under modifications of General 
——— No. 100, 23 Comp. Gen. 1003. 

ccordingly, upon the receipt from the Office of the Treasurer of the United 
States of a copy of the countersigned Appropriation Warrant and Advice of 
Credit to Checking Accounts, agencies maintaining their accounts under General 
Regulations No. 100 will enter the amount of such available funds as a debit 
in the General Ledger account 03.31 Appropriated Funds with Disbursing 
Officer— Disbursing Funds, with corresponding credit to the appropriate budgetary 
accounts. 

5. Appropriated Funds Exempted From This Regulation.—As provided in Joint 
Regulation No. 2, the following appropriated funds are exempt from the provisions 
of that Regulation: 

a. Those in which the unrequisitioned balance is a factor in the computation of 
interest to be charged or credited; 
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b. Those for the payment of principal and interest on the public debt, including 
the sinking fund; 

ce. Those appropriations which are available only for transfer, in the full 
amount, to some other account on the books of the Treasury; and 

d. District of Columbia funds. 

The above exempted funds will be warranted, requisitioned and advanced as 
heretofore. 

6. Agency Responsibility With Respect to Contyling Obligations and Expendi- 
tures.—None of the provisions of this Memorandum shall be construed to relieve 
the administrative agencies of any responsibility for controlling the incurring of 
obligations or expenditures within approved apportionments of appropriated 
funds, as set forth in Section 1211 of the General Appropriation Act, 1951, approved 
September 6, 1950, Public Law 759, 81st Congress, 64 Stat. 765. 

7. Reconciliation of Account Balances.—Each agency or office designated to 
receive disbursing officers’ accounts current shall prepare statements to effect 
reconciliation of balances shown thereon with related account balances on the 
agencies’ accounting records. A separate reconciliation shall be prepared for 
each expenditure account listed on an account current and shall be filed with 
the retained copy of the account current at the location where the accounting 
records are maintained. 

A suggested form of reconciliation statement is attached as Exhibit A. 

Items shown as additions or deductions should be itemized and identified as to 
dates, schedule numbers and accounts. 

8. Conditions Under Which Advances of Funds May Be Withheld or Withdrawn.— 
Section 78, Title 31 U. S. C., sets forth the statutory requirements for the 
rendition of accounts and provides remedial actions to be taken in the event of 
delinquency in the rendition of accounts or for other reasons involving the condi- 
tion of the disbursing officer’s account. Joint Regulation No. 2 provides for the 
withdrawal of funds previously advanced to disbursing officers in addition to the 
existing authority to withhold the advance of funds to such officers as a basis of 
securing compliance with the requirements of the above cited Section. 

9. Effective Date-——The procedures set out in this Memorandum will become 
effective May 1, 1951. Unrequisitioned amounts of appropriations not exempted 
by the Regulation remaining on the books of the Treasury as of the close of busi- 
ness April 30, 1951, less the reserves established by the Bureau of the Budget 
pursuant to Section 1214 of the General Appropriation Act, 1951, approved 
September 6, 1950, Public Law 759, 81st Congress, 64 Stat. 768, ch. 896, will be 
advanced by the Treasury Department to the appropriate designated disbursing 
officer. This advance will be accomplished by the initiation and preparation by 
the Treasury Department of the accountable warrant section of Ticcuere Form 
427-A, Requisition for Disbursing Funds and Accountable Warrant, for each 
Department and Independent Office, together with a tabulated list showing the 
appropriation symbol and amount of each appropriation balance being advanced. 
A copy of the accomplished form and list, together with the appropriate Advice 
of Credit Form No. 5254, will be furnished to each agency. 

Any questions pertaining to Joint Regulation No. 2 or this Memorandum should 
be referred to the Accounting Systems Division. 

Linpsay C. WARREN 
Comptroller General of the United States. 
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A. 8. M. No, 15 
(Exhibit A) 


DEPARTMENT OF 


VERIFICATION OF ACCOUNTS CURRENT AND RECONCILIATION 
OF BALANCE DUE U. 8. 


X Y Z Administration 


Location of Agency’s General Ledger Account: Atlanta, Ga. 
Period of Account: February 1951. 

Disbursing Officer: John Doe. 

Location: Atlanta, Ga. 

Symbol: 406. 





GENERAL | 

LEDGER 

| BALANCE 
2-28-51 


memes = DIFFER- 
IN TRANSIT ITEMS 
BALANCE DUE 
(as a a (Explained “¥ attached U. 8. AS RE- 
| agency schedule) PORTED ON 
siete a i OO tt ACCOUNTS 
CURRENT 


APPROPRIATION 
(Symbol) 


(Date) Debits Credits Debits 


$977, 370. 27 
. 2 


TOTALS. -|$2, 815, 683. 86 $100. 00 | $1, 655. 94 | 


| 


I certify the foregoing analysis is correct. 


(Signature) 


A. 8. M. No. 15 
(Exhibit A-1) 
SCHEDULE OF ITEMS SUMMARIZED 
UNDER THE HEADING EXCEPTIONS OR DIFFERENCES 
RELATING TO THE ACCOUNTS CURRENT OF THE MONTH OF 


FEBRUARY 1951 


Agency: X Y Z Administration. 

Location of General Ledger Account: Atlanta, Ga. 
Disbursing Officer: John Doe 

Location: Atlanta, Ga 

Symbol: 406. 


ee REFERENCE DESCRIPTION OF ITEMS AMOUNT | ACTION TAKEN TO ADJUST 


Form 1096 ~Pyagy $252.90 | 8. F. 1097 No. 


summarized on X Y ZA mitted to the Disbursing 
ministration schedule as a Officer and accomplished 
credit to Appropriation “‘E,” | during the month o 
should have been credited 

ween —_— 
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ACCOUNTING SYSTEMS MEMORANDUM NO. 16 
April 26, 1951 


PROCEDURES FOR ACCOUNTING FOR FUNDS MADE AVAILABLE FOR 
DISBURSEMENT AND FOR COLLECTIONS MADE BY THE DEFENSE 
DEPARTMENT 


Subject: Procedures for Accounting for Funds Made Available for Disbursement 
and for Collections Made by the Defense Department. 

1. Purpose-—This Memorandum sets out the method which will be used in 
accounting for funds made available to the Defense Department for disbursement, 
and for collections made, under the respective accounts of the Military 
Departments. 

2. Effective Date——The procedures outlined herein will be made effective as 
soon as practicable but, in any event, not later than June 30, 1951 

3. Advancing Appropriation Balances.—The entire unrequisitioned balances 
of their respective appropriations and funds carried on the books of the Treasury 
Department as of midnight on the day preceding the date upon which this pro- 
cedure is effected. and funds made available thereafter will be advanced to the 
respective Settlement Officers of each Military Department and the office of the 
Secretary of Defense on Appropriation Warrant and Advice of Credit to Checking 
Account, Treasury Form No. 520 in accordance with the po rescribed in 
Treasury Department—General Accounting Office Joint Regulation No. 2 dated 
April 16, 1951, 30 Comp. Gen. 596. In addition the Settlement Officer will 
draw a cueck to be deposited on Standard Form 201 to the credit of the existing 
Accounts of Advances for the unexpended balances of such accounts carried 
on the books by the Treasury Department. 

4. Accounts of the Settlement Officers.— 

a. Monthly accounts current, supported by consolidated schedules of trans- 
actions reported therein, wil) be submitted:by the settlement officers to the 
General Accounting Office in the manner illustrated by the attached exhibit. 
Signed copies of such accounts current will be transmitted to the Treasury De- 
partment in accordance with the provisions of that Department’s Circular No. 
868, dated July 24, 1950. 

b. The settlement officers will maintain summary accounts for each appropria- 
tion and/or fund available to such departments. These accounts will be reciprocal 
to the undisbursed appropriation and/or fund accounts on the books of the 
Treasury Department, and will be so maintained as to include amounts due to and 
from other military yn resulting from cross-disbursing and cross- 
collecting transactions. he manner of reflecting net cross-disbursing and cross- 
collecting transactions on the accounts current is illustrated by the attached 
exhibit as entries 17, 18, 19, 20, 21, and 22. Only cross-disbursing and cross- 
collecting transactions which are due to or receivable from other departments 
at the end of the reporting period will be reflected in entries 18, 19, 20, and 22. 

c. Collections effected by disbursing officers which may be retained for dis- 
bursement purposes will be reported by them to the settlement officer for credit 
to the proper appropriation or receipt account. Such amounts as are to be 
credited to receipt accounts, less offsetting charges (corrections) to miscellaneous 
receipts for the same period covered by the collections, will be remitted monthly 
to the Treasury Department by each settlement officer by a check for the net 
amount drawn against his official checking account and deposited on Certificate 
of Deposit Standard Form 201. The schedules showing the transactions of 
individual disbursing officers and the consolidated schedule submitted in support 
of the settlement officer’s accounts current will reflect complete data with respect 
to both the collections and offsetting charges and to reimbursements and dis- 
bursements in connection with cross-disbursing. 

d. Funds made available to settlement officers in accordance with paragraph 3 
above will be transferred as required to individual disbursing officers’ accounts 
on the books of the Treasurer of the United States by the respective settlement 
officers. Checks of settlement officers for effecting such transfers will be deposited 
on certificates of deposit, Treasury Form 6599. Such transfers will be based on 
schedules prepared on departmental forms now in use in the respective military 
departments. The amounts so transferred to individual disbursing officers will 
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be transferred without regard to appropriations. Therefore, it will be the respon- 
sibility of the settlement officers in order not to exceed the aggregate amount of the 
undisbursed appropriation balances in their respective accounts to maintain 
accounts with individual disbursing officers reflecting therein the amounts trans- 
ferred (to and from), amounts retained for disbursement purposes, and amounts 
disbursed. 

5. Accounts of Individual Disbursing Officers —Individual disbursing officers 
receiving transfers from the settlement officers, in accordance with the foregoing, 
will continue to render accounts current to the General Accounting Office as in 
the past. The accounts of individual disbursing officers will be handled in the 
same manner as under existing procedures. 

6. Submission of Transaction Schedules.—Copies of consolidated schedules of 
disbursements and collections, prepared from similar schedules submitted by 
disbursing officers showing charges and credits by appropriations and funds, will 
be furnished the Treasury Department by the respective military departments 
not later than the 25th day of the month immediately following the month in 
which such transactions took place. Transactions originating in the settlement 
officer’s accounts as distinguished from transactions originating in the field dis- 
bursing officer’s accounts will be submitted on separate schedules. The Treasury 
Department will utilize the schedules submitted (which include amounts dis- 
bursed or collected on behalf of one department for another department) in con- 
nection with the maintenance of related central receipt, appropriation and fund 
accounts. The Treasury Department also will maintain an account for Funds 
Available for Disbursement for each of the respective settlement officers. 

7. Reconciliations.—It will be the responsibility of the respective military de- 
partments to effect reconciliations and initiate such corrective action as may be 
necessary for differences disclosed between their accounts and those of the Treas- 
ury Department. For this purpose, the Treasury Department will furnish the 
respective Military Departments with appropriate statements of account balances. 


Linpsay C. WARREN, 
Comptroller General of the United States. 


Transaction No. Transaction Description 


1. Appropriated funds advanced to the Settlement Officer. 

2. Check drawn by Settlement Officer and proceeds thereof deposited into the 
Treasury on Certificate of Deposit, Standard Form 201, to credit of 
Account of Advances. (To clear out overdraft in the respective account 
of advances.) 

3. Transfer of funds to field disbursing officers from Settlement Officer ac- 
complished by check and Certificate of Deposit, Treasury Department 
Form 6599. 

4. Disbursements made by field disbursing officers which are reported to the 
Settlement Officer and charged to the applicable appropriation with 
concurrent credit to the D/O Westies Account. 

5. Collections made and retained by field disbursing officers and reported to the 
Settlement Officer which are credited to the applicable appropriations 
with concurrent charge to the D/O Funding Account. 

6. Transfer of appropriated disbursing funds from other Government depart- 
ments accomplished on Standard Form 1151. Credit is established in 
the Settlement Officer’s account on Certificate of Deposit, Standard 
Form 207. 

7. Transfer of appropriated disbursing funds between accounts of the same 
military department accomplished on Standard Form 1151. This is a 
“No Check Issue” transaction. 

8. Transfer of appropriated disbursing funds to other Government depart- 
ments accomplished on Standard Form 1151 and check. 

9. Adjustments between appropriations of the same military department ac- 
complished on the basis of Standard Form 1097. No check issued. 

10. Miscellaneous general fund receipt collections made and retained by field 
disbursing officers scheduled to the Settlement Officer and taken up as col- 
lections to the appropriate receipt account with concurrent charge to the 
D/O Funding Account. 
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Transaction No. Transaction Description 


11. 


12. 


13 


14. 
15. 


16. 


17. 


18. 


19. 


20. 


21. 


23. 


24. 


Deposit into the Treasury on Certificate of Deposit, Standard Form 201, 
of miscellaneous general fund receipts scheduled to Settlement Office by 
field disbursing officers. 

Adjustment between appropriations and receipt accounts accomplished on 
the basis of Standard Form 1097 (No Check Issued). 

Deposit into the Treasury on Certificate of Deposit, Standard Form 201, 
representing proceeds of adjustment credits established on the basis of 
Standard Form 1097 charging appropriation accounts. 

Same as Transaction No. 10 but shown to illustrate effect of offset procedure. 

Adjustment between receipt and appropriation accounts accomplished on 
the basis of Standard Form 1097 (No Check Issued). 

Deposit into the Treasury on Certificate of Deposit, Standard Form 201, 
for net amount to be covered into the Treasury for credit to appropriate 
receipt account. This transaction is generally referred to as ‘Short 
Deposit’’ and is necessary under the offset procedure. 

Reimbursements to other military departments for disbursements made by 
field disbursing officers of such departments on behalf of this department. 
Checks are issued by the settlement officer on the basis of Standard Form 
1080 and forwarded to the billing departments for accounting by their 
settlement officers. 

(1) Recordation in the settlement officer’s account (column 4) disburse- 
ments made by field officers of this department on behalf of other depart- 
ments during the accounting period, and (2) setting up as a contra-entry 
(column 7), an account entitled ‘‘Due from other Military Departments” 
the amount for which reimbursement has not been received at the end 
of the accounting period. This amount will be shown as a minus closing 
balance on the account current for that period. 

Reimbursement received from other military departments on account of 
disbursements made in their behalf, and carried as an amount due from 
other military departments (Entry 18, column 7) at the close of the 
preceding accounting period. 

(1) Recordation in the settlement officer’s account (Column 7) collections 
made by disbursing officers of this department on behalf of other depart- 
ments during the accounting period, and (2) setting up as a contra-entry 
(Column 4), an account entitled ‘““Due to other Military Departments” 
the amount not remitted to the other departments at the close of the 
accounting period. 

Amounts remitted to other military departments for collections made on 
their behalf by disbursing officers of this department and shown as an 
amount due to other military departments (Entry 20, column 4) at the 
close of the preceding accounting period. 

Collections made by other military departments on behalf of and remitted 
to this department. Checks covering such collections are deposited on 
Certificates of Deposit, Standard Form 207 or Treasury Form 6599, 
depending on agency receiving credit. 

Transfer of disbursing funds from field disbursing officers who are relieved 
or are requested to reduce their current cash balance. Transaction is 
accomplished by check and Certificate of Deposit, Treasury Department 
Form 6599. 

Naval Stock Fund Issue Adjustments. 
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(Signature) CT itie) (Signature of approving ouicer) 


(Date) 


(Place) 
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ACCOUNTING SYSTEMS MEMORANDUM NO. 17 
June 12, 1951 


PROCEDURES FOR HANDLING SPECIAL, TRUST, REVOLVING AND 
DEPOSIT FUND COLLECTIONS 


1. Purpose.—Treasury Department—General Accounting Office Joint Regula- 
tion No. 3, dated June 12, 1951, 30 Comp. Gen. 597, is the third joint regulation 
issued pursuant to section 115 (a) of Public Law 784, 81st Congress, 64 Stat. 837, 
dealing with the modification of warrant procedures. This regulation changes the 
method of handling — fund and trust fund receipts which are available for 
expenditure by the collecting agency. This procedure makes it possible to obtain 
data on gross receipts and expenditures for certain special and trust funds, both 
from the standpoint of the budget presentation and the reports of receipts and 
expenditures of the Treasury Department, and at the same time permits the 
agencies to have the funds immediately available without the issuance of covering 
warrants and the advancing of funds to disbursing officers. 

This Memorandum implements the Joint Regulation and sets forth the pro- 
cedures to be used in accounting for special and trust fund teceipts. 

2. Types of eon accounts for special and trust fund receipts are 
defined in General Regulations No. 84—Second Revision, dated November 20, 
1950, 30 Comp. Gen. 541, as follows: 

a. Special Fund Receipt Account.—An account relating to receipts of the Govern- 
ment from specific sources designated by law and which are restricted for use to 
the purpose designated by law with respect to such receipts. (The symbols for 
such receipt accounts will be within the range from 5000 to 5999.) 

b. Trust Fund Receipt Account.—An account relating to receipts by the Govern- 
ment which are held in trust in accordance with an agreement or statute and which 
may be expended only in accordance with the terms of such agreement or statute. 
(The symbols for such receipt accounts will be within the range from 7000 to 9999.) 

3. Availability of Collecttons—Collections are credited to special fund receipt 
accounts pursuant to authority of law and collections representing trust fund 
receipts are credited to a trust fund receipt account in accordance with a trust 
agreement or pursuant to some statute. Such collections at the time of receipt 
may or may not be appropriated and available for expenditure. With respect to 
the availability of the collections, Joint Regulation No. 3 classifies both special 
and trust fund receipts according to two general classes, as follows: 

a, Available Recetpts.—Receipts of special or trust funds which pursuant to 
law or trust agreements are immediately available in their entirety to the col- 
lecting agency as appropriations for expenditure without further action by the 
Congress. Excluded from this category are receipts to be applied to the retire- 
ment of public debt obligations and funds in connection with which the computa- 
tion of interest charges or credits necessitates the maintenance of accounts for 
unrequisitioned balances or appropriations on the books of the Treasury. 

b. Unavailable Receipts—Receipts which at the time of collection are not 
appropriated, and receipts which are not immediately available for expenditure 
because (1) further action by the Congress is required or Congressional limitation 
has been established as to the amount available for expenditure; (2) amounts 
credited to receipt accounts are later to be cleared in whole or in part to other 
receipt accounts before appropriation warrant action is taken; or (3) the amounts 
of receipts are appropriated or made available to an agency other than the one 
making collection. 

General Regulations No. 84—Second Revision establishes two new classifica- 
tions of fund accounts, namely, revolving fund accounts and deposit fund accounts. 
Certain accounts which heretofore were classified as special funds, trust funds, or 
special deposit accounts, will be reclassified according to the principles set forth 
in General Regulations No. 84—Second Revision as either: 

(1) Revolving fund accounts which are established to finance a cycle of opera- 
tions and to which reimbursements and authorized advances are deposited for 
reuse. (The expenditure symbols for such accounts will be within the range 
from 4000 to 4999), or 

(2) Deposit fund accounts which are established to receive and expend (a) 
moneys which are held in suspense pending determination of the disposition, 
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including unearned moneys and similar items representing deposits with the 
Government which are either to be returned to the depositor or applied to some 
other account when final action is taken, and (b) moneys held by the Government 
as fiscal agent or banker. (The expenditure symbols for such accounts will be 
within the range from 6000 to 6999.) 

In addition, certain accounts previously classified as special deposits will be 
reclassified as revolving fund, special fund, or trust fund accounts. In this con- 
nection, it should be observed that the provisions of this Memorandum with 
respect to the handling of available receipts are equally applicable to those trust 
fund accounts which were formerly considered special deposit accounts. 

All collections for deposit to revolving funds and deposit funds will be immedi- 
ately available and will be accounted for as repayments in accordance with the 
procedures prescribed in Treasury Department—General Accounting Office Joint 
Regulation No. 1, 30 Comp. Gen. 595, and Accounting Systems Memorandum 
No. 10, 30 Comp. Gen. 614. 

4. Accounting for Special and Trust Fund Receipts —The method of accounting 
for these classes of receipts will depend upon the type involved and will be as 
follows: 

a. Available Receipts.—Available special and trust fund receipts referred to in 
paragraph 3a above will be scheduled by agencies on Standard Form No. 1159, 
Schedule of Collections for Available Special and Trust Fund Receipts, which is 
prescribed by this Memorandum. This form will not be used for repayments to 
special and trust fund appropriations. 

The receipt symbol and the related appropriation symbol will be shown in the 
spaces provided on the form. It will not be necessary to indicate titles of ac- 
counts credited with available receipts except where parenthetic or additional 
information is required in order to identify a subsidiary classification. The 
provisions of General Regulations No. 84—Second Revision, paragraph 7, are 
being revised accordingly. The form will be prepared in an original and at 
least three copies. An original and two copies will be submitted to the disbursing 
officer. The original will support the account current; one copy will be receipted 
and returned to the administrative agency; and one copy will be retained by the 
disbursing officer. The receipted copy of the schedule will be used by the admin- 
istrative agency to support the transaction for both the receipt and the amount 
appropriated. Agencies may schedule receipts to one disbursing officer for 
deposit to another disbursing officer who will perform the necessary accounting. 

or deposits of available receipts to the credit of checking accounts of disbursing 
officers under the jurisdiction of the Division of Disbursement, Treasury Depart- 
ment, and Disbursing Officers operating under accounts of advances, certificate of 
deposit, Treasury Form 6599, will be used. For deposits to be made to the credit 
of checking accounts of all other disbursing officers, a new certificate of deposit, 
Standard Form No. 208, will be used. The depositing officer will summarize the 
available receipts by main fund category and show in the appropriate blocks on 
the form the portions of the total amount of the deposit representing “Special 
Fund Receipts” and “Trust Fund Receipts.” Therefore, receipt or appropriation 
symbols or titles will not be shown on Forms 208. 

It should be observed that these special and trust fund receipts represent 
“appropriated” funds which are immediately available for disbursement. Except 
for such special procedural arrangements as may be made with the Treasury 
Department and the General Accounting Office for direct deposits with a Federal 
depository this will require that all these classes of receipts be deposited through 
the disbursing officer concerned. 

In cases where the credits to available special and trust fund receipts are the 
result of charges to expenditure accounts, including official deposit accounts, on 
Standard Form No. 1081, the agency scheduling the transactions for deposit or for 
credit will attach to the Form 1081 the necessary copies of Standard Form No. 
1159, Schedule of Collections for Available Special and Trust Fund Receipts. 
The Standard Form No. 1081 will show on the credit side only a reference to the 
attached Standard Form No. 1159. 

In those cases in which voucher deductions are to be credited to available special 
and trust fund receipts, Standard Form 1159 will be prepared in lieu of Schedule 
of Voucher Deductions (Standard Form 1096). The Disbursing Office and Bureau 
voucher numbers will be inserted on Form 1159 in the space provided for “‘Name 
of Remitter.” 
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The accounts current of disbursing officers furnished the Bureau of Accounts, 
Treasury Department, pursuant to Treasury Department Circular 868 will pro- 
vide the basis for recording amounts of receipts in the applicable receipt accounts 
and concurrently in the related appropriation accounts. 

b. Unavailable Receipts.— Unavailable receipts referred to in paragraph 3b above 
will continue to be scheduled separately on Standard Form No. 1044 or other 
approved schedules of collection and deposited on Certificate of Deposit Form 201 
and will require subsequent appropriation action or distribution to other accounts. 
These receipts will continue to be accounted for as undistributed or unappro- 
priated receipts until subsequent action is taken to appropriate or redistribute the 
funds. 

Administrative agencies will account for all special and trust fund transactions 
on the basis of gross receipts less uncollectible deposits, and disbursements less 
refunds. The amount appropriated will be evidenced by (1) receipted Schedules 
of Collections for Available Special and Trust Fund Receipts, Standard Form 
No. 1159, less applicable schedules of uncollectible checks; or (2) appropriation 
warrants issued for receipts which were unavailable at the time the collections were 
effected. Reimbursements will be accounted for in accordance with the procedure 
prescribed in Accounting Systems Memorandum No. 10. 

5. Changes in General Ledger Accounts and Procedures.—The elimination of the 
covering warrant and the advancing of funds to disbursing officers with respect 
to available receipts eliminates several transactions and entries in the general 
ledger accounts of agencies. Specifically all entries involving available receipts 
which heretofore were required under General Regulations No. 100, 23 Comp. 
Gen. 1003, in the following accounts are eliminated: 

03.32 Disbursing Officer’s Cash—Receipts. 
06 Special and Trust Fund Receipts Deposited. 
01 Appropriated Funds with the Treasury. 

Transactions relating to available receipts as explained in paragraph 3 will be 
posted to account 03.31, the title of which is changed to read “‘Disbursing Funds,” 
with credit to the appropriate income, assets, or other account. The receipt 
and appropriation will also be accounted for in the accounts which were approved 
in Accounting Systems Memorandum No. 7, 29 Comp. Gen. 558, as follows: 


(Dr.) 69.5 Trust Fund ae Deposited (By receipt symbols). 


(Cr.) 69.1 Unallotted Trust Appropriations (By symbols and titles) 

(Dr.) 91.5 Special Fund Receipts Deposited (By receipt symbols). 

(Cr.) 91.11 Unallotted Appropriations (By symbols and titles). 
The transactions in these accounts wlll be reconciled with the account current 
submitted monthly by the Disbursing Officer. Agencies may maintain one con- 
trol account (03.31) for all balances of expenditure accounts of general, special, 
revolving, deposit and trust funds. This would also include any former special 
deposit accounts which are reclassified as “Clearing Accounts for general, special, 
or trust fund receipts” and identified by the letter ‘“F”’ pursuant to General 
Regulations No. 84—Second Revision, Supplement No. 1, 30 Comp. Gen. 550. 
Individual accounts according to expenditure account symbols will continue to 
be maintained. 

The accounts in General Regulations No. 100 which have the title ‘Special 
Deposits”’ should be changed to ‘“‘Deposit Funds.” 

Unavailable receipts will continue to be accounted for as heretofore provided. 
The amounts will be deposited into the Treasury and appropriation warrants 
will be issued. Until the appropriation warrants are issued, the amounts involved 
should be accounted for by the agencies either as undistributed receipts or unap- 
propriated receipts in accordance with Accounting Systems Memorandum No. 7. 

6. Designation of Types of Receipts by the Treasury Department.—In announcing 
special fund receipt accounts and trust fund receipt accounts, the Treasury 
Department will designate on the announcements those receipts which are to be 
treated as available. In scheduling collections on Standard Form No. 1159, the 
agency will be required to insert the announcement number which specifies the 
funds are immediately available for expenditure. 

7. Reporting of Receipt Transactions on Accounts Current.—The account 
current form has been revised to provide for the showing of available receipts in 
@ separate column. Instructions in this connection will be issued at a later date. 
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8. Documentation of Collections.—In order to facilitate the preparation of 
Certificates of Deposit, collections required to be deposited on separate types of 
Certificate of Deposit (Forms Nos. 6599, 201 or 208) should not be included on the 
same Schedule of Collections and will be scheduled as follows: 

a. Collections for credit to revolving fund and deposit fund accounts and 
repayments to appropriations under Joint Regulation No. 1 will be included, 
where practicable, on the same Schedule of Collections (Standard Form 1044); 

b. General Fund receipts and unavailable special and trust fund receipts which 
are for deposit on Certificate of Deposit Form 201 will be included on the same 
Schedule of Collections (Standard Form 1044); 

c. Available receipts will be scheduled on Standard Form No. 1159, a facsimile 
of which is appended. 

There is also appended a facsimile of Certificate of Deposit, Standard Form No. 
208, for use by all agencies in connection with deposits to checking accounts of 
disbursing officers other than those under the jurisdiction of the Division of 
Disbursement, Treasury Department, and disbursing officers operating under 
accounts of advances. 

Each agency is requested to make requisition upon the Public Printer for a 
supply of Form No. 1159 and Form No. 208 and is authorized in the meantime 
to produce a temporary supply of the forms. 

9 Modification of Special Procedures Already Established.—To bring the 
presently prescribed procedures for accounting for collections through the accounts 
of advances for the Department of Defense and the State Department on a 
consistent basis with the provisions of Joint Regulation No. 3, disbursing officers 
and settlement officers of these agencies will from the effective date of this requ- 
lation, discontinue the deposit of available special and trust fund receipts on 
Treasury Certificate of Deposit Form 201 Such receipts will thereafter be 
retained in the accounts of settlement officers under the applicable special and 
trust fund appropriations, and will be available for disbursement through the 
Accounts of Advances. In all other respects the provisions of the special pro- 
cedures which have been established for the accounts of advances will continue to 
apply and such changes as may be found necessary in these special procedures 
will be handled by appropriate amendments applicable to existing prescribed 
instructions. Individual] disbursing officers, may, however, continue to deposit 
unavailable receipts and general fund receipts into the Treasury. 

10. Effective Date-—The procedures outlined in this Memorandum are to be 
effective July 1, 1951. In the meantime, agencies should make whatever changes 
are necessary in their procedures, notify all field offices concerned of the changes, 
and distribute the forms for use by that date. Any questions pertaining to this 
Memorandum or Joint Regulation No. 3 should be referred to the Accounting 
Systems Division of the General Accounting Office. 


Linpsay C. WARREN, 
Comptroller General of the United States. 
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STANDARD FORM No. 1159 Schedule No. ..........-- 
Form Prescribed by ? 
Comptroller General, U.S CR gs bees 


SCHEDULE OF COLLECTIONS FOR 
AVAILABLE SPECIAL AND 
TRUST FUND RECEIPTS 








(Department or Establishment) (Bureau or Office) 

Re LOGS ee ALLA SAI RST RO EAA er ee rete 
(Name) (Title) (Station) 
A rt i ae rte er tae Ea Ra I ORE oe Sa ia keiee 
(Month or quarter ended) 

pare jnncetrr| “are, * cae 
RE- IDEN- NAME OF REMITTER > mang | AMOUNT 

CEIVED TITY COLLECTIONS WERE 

, RECEIVED 
| 
I TOTAL 





ACCOUNTING CLASSIFICATION 








RECEIPT ACCOUNTS APPROPRIATION ACCOUNTS 

RECEIPT SYMBOL AMOUNT| APPROPRIATION SYMBOL | AMOUNT 
Certificate of Deposit No____-------- Treasury availability announcement 
a a i ie are I 5 Rais cain yaaa va thigctaeialgs Sabine 
I i aS Ii thie eens Swine metintiete 

Sa i alee Satara Selah ds orcas cha haa tarciaedatetacarecruaa 

(Disbursing clerk or accountable officer) (Name) 
ae ee ern aRe re a al ing a reogh aida tac 


979477—52 
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ORIGINAL 


STANDARD FORM 208 
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FACSIMILE OF 
CERTIFICATE OF DEPOSIT FOR CHECKING ACCOUNT 


(For available receipts only) 





Fiscal Service 


Promulgated July 1951, by Treasury Department 





CERTIFICATE OF DEPOSIT FOR CHECKING 
ACCOUNT 

(For available receipts only) 

| 

| 


(Date sent) 


For credit, subject to check, in the dis- 


I RIE OE oc ccaeceee ee 


(Name and address of officer to be credited) 


Deposited 


iat ee Re 


Trust Fund receipts_ 





(Depositor will insert be- || 


low his name, title, and || 


address) 


DEPOSITARY WILL DATE, SIGN, AND SEND THIS 
COPY TO THE TREASURER OF U.S., WITH DAILY | 





TRANSCRIPT OF SAME DATE 





| adjustment for uncollectible 


[ DEPOSIT NO. 


-SYMBOL NO. 


SPACE BELOW TO BE | 
USED BY DEPOSITARY 
ONLY 


I certify that the above 
amount has been received for | 
credit in the account of the 
Treasurer of the United States 
on the date shown, subject to 


items included therein. 


(Date of credit in Treasurer’s account) 
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PROCEDURE TO BE FOLLOWED IN SECURING EXEMPTION FROM PAY- 
MENT OF ALABAMA GASOLINE EXCISE TAX, IN CONFORMITY WITH 
AMENDMENT EFFECTIVE JULY 14, 1949, OF SECTION 647, TITLE 51, 
CODE OF ALABAMA 1940 

[A-28105] 
Aucust 23, 1950. 

To Heads of Departments, Independent Establishments, and Others Concerned: 


In order to establish a uniform procedure among governmental agencies for 
securing exemption from payment of sales tax 6n gasoline to the State of Alabama, 
in conformity with an amendment to the Code of Alabama 1940, Section 647, 
Title 51, effective July 14, 1949, which provides that the six cents a gallon excise 
tax on such purchases shall be levied on the consumer, there are quoted for your 
guidance the following instructions promulgated by the Commissioner of Revenue, 
State of Alabama, which are effective immediately: 

“The Department of Revenue will recognize the Federal Exemption Certificate, 
Form 1094, covering the purchase of gasoline by the Federal Government, pro- 
vided that such exemption certificates are properly filled out and attached to the 
monthly gasoline tax return which is required to be filed by bonded dealers with 
the Department of Revenue. 

‘Recognized bonded dealers by the State of Alabama will be permitted on line 
8 of their monthly gasoline tax returns to the State to account for the total number 
of gallons of gasoline sold to the Federal Government as shown by the exemption 
certificates attached to such return. 

“The Department of Revenue will recognize the exemption certificates only 
when they are attached to the returns of a bonded dealer; and the exemption 
certificates should be to such bonded dealer. 

“Tf a bonded dealer desires to accept exemption certificates through its retail 
outlets, such certificates must nevertheless be made out in the name of the bonded 
dealer, and it is the responsibility of the bonded dealer to work out the credits 
between the bonded dealer and its retail outlets. 

‘‘Refund claim made by persons who are not bonded dealers will be denied.” 

All purchasing agents for governmental agencies will be governed accordingly. 


Linpsay C, WARREN, 
Comptroller General of the United States. 


GENERAL ACCOUNTING OFFICE FORM 3010, REQUEST FOR INFORMA- 
TION, TO BE USED BY THE GENERAL ACCOUNTING OFFICE IN CON- 
NECTION WITH THE AUDIT OF VOUCHERS IN THE ACCOUNTS OF 
GOVERNMENT DISBURSING OFFICERS OR AGENTS 


[B-28389] 
Avaust 16, 1950. 
To the Heads of Departments and Independent’ Establishments and Others Concerned: 

General Accounting Office Form 3010, ‘‘Request for Information,” has been 
prescribed for use by the various auditing activities of the General Accounting 
Office when in the course of the audit certain supporting data, documents, etc., 
are required in order to establish the propriety of charges to or payments from 
public funds. A sample copy of Form 3010 accompanies this letter. 

The “Request for Information” will be addressed to the individuals or offices 
believed to have convenient access to the pertinent records, or to be in a position 
to obtain and furnish the necessary data. Space is provided on the form for an 
indorsement in reply to the request for information and it is requested that each 
reply, when signed and dated, be forwarded promptly to the organizational unit 
of this Office from which the request was received. No procedure is contem- 
plated where under acknowledgment of receipt of replies will be made or direct 
advice furnished as to the acceptability thereof; however, revised requests for 
information may be issued to clarify or amplify previous requests to which replies 
were received. 
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A Form 3010, or revision thereof, to which satisfactory reply has not been 
received within a reasonable time, will be subject to restatement on Standard 
Form No. 1100, Revised, as a formal notice of exception. 

The effective use of this form should result in a considerable reduction in the 
number of formal notices of exception issued by the General Accounting Office, 
but is dependent, of course, upon general cooperation in causing the proéessing 
promptly of complete and fully responsive replies to the requests. 


Linpsay C. WARREN, 
Comptroller General of the United States. 


GENERAL ACCOUNTING OFFICE 
AUDIT DIVISION 


REQUEST FOR INFORMATION 


r 9 

& I 

Disb. Officer Symbol D. O. Vou. No. 
Cert. Officer Bu. Vou. No. Period 

Dept. & Bureau Cont. No. Activity 

Payee 


For Chief, Audit Division 


REPLY 


(Date) 


(If more space is required, use reverse) 
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CHANGE IN PROCEDURES HERETOFORE EMPLOYED BY GENERAL 
ACCOUNTING OFFICE IN AUDIT, RECONCILIATION, AND ADJUST- 
MENT OF DEPOSITARY ACCOUNTS 


[B—99383] 


Marcu 30, 1951 
To Heads of Departments and Agencies: 

The purpose of this letter is to give notice of a change in the procedures here- 
tofore employed by the Genera] Accounting Office in the audit, reconciliation, 
and adjustment of depositary accounts, utilizing General Accounting Office 
Forms Nos. 5022—Revised ‘Proof of Depositary Balance,’’ 5053 ‘Notice of 
Exeeption (Depositary Difference),” and 5054 ‘Request for Adjustment or 
Information.’’ Sample copies of these forms accompany this letter. 

The changes have been designed to (1) effect considerable savings in the General 
Accounting Office and in other departments and agencies, (2) assist disbursing 
officers of all departments and agencies and the Treasurer of the United States 
in the consideration of depositary differences by forwarding to these officers 
only those exceptions for which they will be held accountable, (3) preclude the 
issuance of formal notices of exceptions in those cases where additional information 
or accounting evidence only is required, (4) incorporate, by reference to check 
number or certificate of deposit number, as the case may be, and amount, in 
each certificate of settlement, the items for which disallowances ultimately will 
be stated if not properly adjusted, (5) afford the departments and agencies an 
opportunity to arrange, in accordance with applicable laws and regulations, for 
the prompt disposition of administrative records which are not related to the 
questioned items set forth in such certificates of settlements and which have no 
administrative, legal, research, or other value, and (6) encourage accountable 
officers to take prompt action to effect adjustment of the items for which they 
are being held responsible. 

For the purpose of recording the various classes of differences found in the 
reconciliation of a disbursing officer’s depositary account, spaces have been 
provided on the Proof of Depositary Balance form to show the total amounts 
of overdrafts and underdrafts which (a) have been adjusted and verified in 
periods subsequent to the period under reconciliation, (b) are to be adjusted 
by the Treasurer of the United States, (c) are to be adjusted by the General 
Accounting Office, and (d) are to be adjusted by the disbursing officer. In 
connection with the amounts shown on line 5 (a) of the Proof, schedules showing 
an itemization of the differences so adjusted will be prepared and forwarded to the 
accountable officers. Detailed information will not be supplied the accountable 
officers with respect to amounts for adjustment by the General Accounting 
Office appearing on line 5 (c) of the Proof, 

Notices of exceptions will be issued to the disbursing officers in those cases 
where they are responsible for the adjustment of the differences involved; how- 
ever, the exceptions will be issued once only on individual notice of exception 
forms, unless a revision at a later date is necessary. Two types of forms have 
been designed for this purpose—one to be used for stating formal exceptions and 
the other for requesting adjustments or additional information. Notices of ex- 
ceptions covering differences located in the reconciliation of a disbursing officer’s 
wy account, for which the Treasurer of the United States is responsible. 
will be issued to the Treasurer and not, as in the past, to the disbursing officer. 
An original and one copy of each exception or request for adjustment or additional 
information will be forwarded to the accountable officer involved. Reply thereto 
should be made on the original in the space provided thereon for that purpose and 
should be forwarded to the Check Accounting Section, Reconciliation and Clear- 
ance Division, General Accounting Office, Washington 25, D.C. It is contem- 
plated that acknowledgments of receipt of replies will not be made nor will advice 
be furnished in any case where replies are found to be satisfactory. The final 
periods shown in sections 4 and 5 of the Proof of Depositary Balance will indicate 
the extent of the accounting periods considered in the preparation thereof and 
replies evidencing adjustments in such periods will be accepted or revised differ- 
ences wiil be issued. Simularly, depositary differences will be continued on 
interim certificates of settlement until such time as the periods of the account 
evidencing the required adjustments are considered in the audit. 
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Such administrative requirements should be established as are necessary to 


promote effective use of the new forms and related procedures. Toward that 
end, accountable officers should establish such controls as are necessary to main- 
tain adjusted and unadjusted differences on a current basis and upon receipt of 
notices of exceptions or requests for adjustments or information take prompt 
action in response thereto. 


Linpsay C. WARREN, 
Comptroller General of the United States. 


GENERAL ACCOUNTING OFFICE 


GENERAL ACCOUNTING OFFICE 
PROOF OF DEPOSITARY BALANCE 


SN UD no os ic mee a nmwiswones 














Fa li Ni dA eee te Loein 
ee 
+. In reply quote RC: 
. Balance to official credit per Treasurer’s statement for___._.19_.$_.______-_- 
. Balance to official credit as claimed by officer_-_-_- - -- iii 
Deposits: 
(a) Claimed but not credited 
RP tLCGt at eta dee Sales 288... . 
(b) Credited but unclaimed 
ON i pie dureenene tals See ete 2 2k 
Net amount (Subtract) (Add)___-_______-_- Beck dee 
. Current and prior issue checks: 
fat A I i ice dbiesewd e062 ie, 0 Be. whrcchhe 
(b) Canceled from_---------- A ST ly Fe WOE eco teicek 
(c) Outstanding (per attached list)_.......__.----- Bese cet. 4 
Differences: 


(a) Adjusted prior to 
Overdrafts Under drafts 
Wein atdaieds Se ae 
(b) To be adjusted by 
Treasurer of U. S.__--- Busisdatee a! $ 


PAM Pei ese kei. s Jc B35 seweas De eit t as 
(d) To be adjusted by 
disbursing officer - - - --- Biles cn certs Dikificslititars ss 
BON cccoucs zeus Poiiennsuses Daas stolen. 
. Net Difference (Overdraft) (Underdraft)_.......--- elie a 


rT re een whee mre tunne seer ceenenenate ete rere 
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GENERAL ACCOUNTING OFFICE 
Form 5053 (11-8-50) 


GENERAL ACCOUNTING OFFICE 


NOTICE OF EXCEPTION 
(DEPOSITARY DIFFERENCE) 


To Disb. Officer 
Dept. & Bu. 
Symbol Check No. 
C. D. No. 
Period D. O. Vou. No. 
A charge of $........--.-- will be raised in your statement of settle- 


ment for the reason stated below unless the amount is deposited to 
official credit or otherwise adjusted satisfactorily: 


LINDSAY C. WARREN 
Comptroller General of the United State 


REPLY TO EXCEPTION 


I certify the foregoing explanation to be true and correct to the 
best of my knowledge and belief. 


Sr Baca 20) ie : 1. 


Accountable Officer 


(If more space is required, use reverse) 


GENERAL ACCOUNTING OFFICE 
Form 5054 (11-8-50) 


GENERAL ACCOUNTING OFFICE 
RECONCILIATION AND CLEARANCE DIVISION 


REQUEST FOR ADJUSTMENT OR INFORMATION 


To Disb. Officer 
Dept. & Bu. 
Symbol Check No. 
C. D. No. 
Period D. O. Vou. No. 


The adjustment or information indicated below is requested: 


Chief, Reconciliation and Clearance Division 


ee % oe Title 


(If more space is required, use reverse) 
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GENERAL ACCOUNTING OFFICE 
SALARY TABLE NO. 32 

October 5, 1950 

[B-50870] 


UNITED STATES GOVERNMENT SALARY TABLES 
Executive Branch of the Government 
40-, 44-, and 48-Hour Week 


1. This salary table, effective with wages paid on or after October 1, 1950, 
is published for the information and guidance of those officers and employees of 
the Government concerned with the preparation, certification, and payment 
of civilian pay rolls and pay vouchers covering per annum employees. 


2. Tax withholding deductions indicated herein are in accordance with the 
Revenue Act of 1950, 64 Stat. 906, 921. 


3. Small letters ‘‘a” to “‘g’”’ have been used in the ‘‘General Schedule” and 
“CPC Schedule” columns of the tables to indicate within grade steps; small 
letters ‘‘x,” “y,” and “z’’ have been employed in the same columns to indicate 
longevity steps. 


4. In order that proper examination, certification, and audit may be made 
of pay rolls or pay vouchers, it will be necessary that there be indicated on com- 
prehensive pay rolls, individual pay vouchers, and individual pay records the 
tax code for the respective payees, as follows: 


Persons claiming no income tax withholding exemption___--_--_------ 0. 

Persons claiming from 1 through 9 exemptions. ___.-..-..--------- 1, 2, ete. 
Persons claiming 10 or more exemptions__--.-.------------------- 10. 
Persons not subject to tax withholding_-_......-.--..--.--------- X (or XT) 


5. Additional pertinent information appears on page 671, and the Schedule of 
Annual Salary Rates by Grade as authorized by the Classification Act of 1949. 
63 Stat. 965, is set out on page 672. 


Lrnpsay C. WARREN, 
Comptroller General of the United States. 
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APPENDIX 


GENERAL ACCOUNTING OFFICE 
SALARY TABLE NO. 33 
November 22 1950 


(B-50870 
UNITED STATES GOVERNMENT SALARY TABLES 


Executive Branch of the Government 
40-, 44-, and 48-Hour Week 


1. This auery table, effective with respect to remuneration paid after 1950, is 
published for the information and guidance of those officers and employees of 
the Governinent concerned with the preparation, certification, and payment of 
civilian pay rolls and pay vouchers covering per annum employees subject to the 
provisions of the “Social Security Act Amendments of 1950,” approved August 
28, 1950, 64 Stat. 477. 

2. Tax withholding deductions indicated herein are in accordance with the 
Revenue Act of 1950, 64 Stat. 906, 921. 

3. Small letters ‘‘a’”’ to “g”’ have been used in the “‘General Schedule” and ‘‘CPC 
Schedule” columns of the tables to indicate within grade steps; small letters 
“x,” “y,” and “z” have been employed in the same columns to indicate longevity 
steps. 

. In order that proper examination, certification, and audit may be made of 

ay rolls or pay vouchers, it will be necessary that there be indicated on compre- 
ee pay rolls, individual pay vouchers, and individual pay records the tax 
code for the respective payees, as follows: , 


Persons claiming no income tax withholding exemption 
Persons claiming from 1 through 9 exemptions 

Persons claiming 10 or more exemptions 

Persons not subject to tax withholding 


5. Additional pertinent information appears on page 703, and the Schedule of 
Annual Salary Rates by Grade as authorized by the Classification Act of 1949, 
63 Stat. 965, is set out on page 704, 


Linpsay C. WARREN, 
Comptroller General of the United States. 
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INDEX DIGEST 


ABSENCES: 
See Leaves of Absence. 
ACCOUNTING FORMS: 
See Forms, accounting. 
ACCOUNTS: 
See, also, Disbursing Officers and Agents 
accounts. 
Accounts current: 
Appropriations, funds etc.—repayment 
procedure—Treas. Dept.-G A. O. Joint 
Reg. 1, Sept. 22, 1950. 
Forms and procedure—Gen. Regs. 41, 
Mar. 7, 1925, rescinded 
Reconciliation—Acctg. Sys Memo. 
April 16, 1951 
Withdrawals and credits: 
Revised procedure: 
Acctg Sys. Memo 9—Revised, Aug. 


Acctg. Sys. Memo 9—Second Revi- 
sion, Dec. 11, 1950. 
“Accounts of Advances”’: 
Appropriation, etc., adjustments: 
Dept. of Defense transactions: 
Acctg. Sys. Memo 9—Revised, Aug. 


Acctg. Sys. Memo 9—Second Revi- 
sion, Dec. 11, 1950 
Dept. of State transactions: 
Acctg. Sys. Memo 9—Revised. Aug. 


Acctg Sys. Memo 9—Second Revi- 
sion, Dec. 11, 1950 
Administrative examination: 
Decentralization—Acctg. Sys. Memo 14, 
Jan. 11, 1951 
Waiver of—Acctg. Sys. Memo 14, Jan. 11, 


Appropriation symbols and titles. See Ap- 
propriations, symbols and titles. 
Depositary: 
Adjustments—forms and procedure— 
Acctg. Sys. Memo 13, Dec. 11 1950 
Audit, reconciliation, and adjustment— 
Cire Letter B-09383, Mar. 30, 1951 
Statement of Depositary Account and 
Report of Checks Drawn—P. O. Dept. 
accounts escepted—Acctg. Sys. Memo 
8—Supp. 1, July 26. 1950. 
Disbursing officers and agents. See Dis- 
bursing Officers and Agents, accounts 
Limitation See Approp,ictions, limitations. 


Page | ACCOUNTS—Continued 


“Payment of Certified Claims” 
Appropriation transfers: 
Revised procedure: 
Acctg. Sys. Memo 9—Revised, Aug. 


Acctg. Sys. Memo 9%—Second Re- 
vision, Dec. 11, 1950 

Project accounts—correction of errors in 
charges and credits—revised procedure— 
Acctg. Sys. Memo 12, Dec. 11, 1950 

Schedule of adjustments: 

Correction of errors in charges and cred- 
its—revised procedures—Acctg. Sys. 
Memo 9—Revised, Aug. 10, 1950 

Withdrawals and credits—revised pro- 
cedure—Acctg Sys. Memo 9—Revised, 
Aug. 10, 1950. 

Schedule of collections: 

Appropriations, funds, etc.—repayment 
procedure—Treas. Dept.-G. A. O. Joint 
BATE BO TI ecementicncesennns 

Repayments to appropriations—Acctg. Sys. 
Memo 10, Oct. 5. 1950 

Schedule of Disbursements—traveler’s ad- 
vance accounts—Gen. Regs. 88—Second 
Revision, Nov. 7, 1950. 

Schedule of Voucher Deductions—traveler’s 
advance accounts—Gen. Regs. 88—Second 
Revision, Nov. 7, 1950 

Special deposit—adjustments—iorms and 
procedure—Acctg. Sys. Memo 13, Dec. 


Symbols and titles—assignment procedure— 
Gen Regs. 84—Second Revision, Nov 


Certificate re method or absence of—re- 
vision—Gen Regs. 51—Supp. 12, Sept. 18, 


Necessity or nonneceasity: 

Additional work or quantities—general 
rule—existing contract for construction of 
Govt. hospital may not be modified so 
as to include additional work of any 
considerable magnitude without com- 
pliance with advertising requirements 
of sec. 3709, R. S., unless it clearly ap- 
pears that additional work was not in 
contemplation at time of original con- 
tracting and is such an inseparable part 
of work originally contracted for as to 
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ADVERTISING— Continued 
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Page | ALLOWANCES AND DIFFEREN- Page 


Necessity or nonnecessity— Continued 
render it reasonably impossible of per- 
formance by other than original con- 
tractor 

Personal services—advertising exemption 
scope—purchase order which was issued 
without advertising for technical and 
professional services of artist which were 
required to be performed by artist in 
person, defining word ‘ person” as in 
cluding group of persons working for 
contractor. is not contract for personal 
services so as to be excepted from adver 
tising requirements of sec. 3709, R. S.. 
Pe icceddrcinandverneranpennce 

Newspapers: 

Orders—forms and procedure generally— 
Gen. Regs. 109—Revised, Supp. 1, Jan. 
2, 1951 

Rates—statements of—forms and pro. 
cedure generally—Gen. Regs. 109—Re 
vised, Supp 1, Jan. 2, 1951 


AFFIDAVITS: 


Nonuse of mercenary means in obtaining ap- 
pointment—discontinuance of require- 
ment for filing Budget Form 6la in 
G. A. O.—Gen. Regs.62—Supp 2, Nov.15 


Travel by privately owned. See Mileage, air 
travel, travel by privately owned aircraft- 
Traveling Expenses, air travel ‘ravel by 
privately owned aircraft. 


AIRPORTS AND AIRWAYS: 


Grants for development of airports—modifi- 
cation of completed grant agreement— 
where grant agreement to furnish Federal 
aid for public airport development was 
completed and final payment made prior 
to amendment of sec. 12, Federa] Airport 
Act, by act of July 25, 1949, to provide for 
increasing Govt.’s obligation under grant 
agreements by not more than 10 percent, 
modification or amendment of completed 
grant agreement to provide for increase in 
Federal aid is not authorized, there being 
nothing in terms of 1949 act requiring, 
either expressly or by necessary implica 
tion. that provisions be given retroactive 


ALLOWANCES AND DIFFEREN- 


TIALS 
Cost-of-living allowance—territorial allow- 
ance—teporting to permanent post as con- 
dition to entitlement—territorial cost-of- 
living allowance provided by sec. 208, 
E. O. No. 10000. for increased living costs 
in Territories is not payable for any period 
prior to employee’s tirst reporting to per 
manent post to which assigned, so that 
employee who attended training course in 
Territoria! school in Alaska prior to report 


TIALS—Continued 
ing to new permanent station in Territory 
may not receive Territorial cost-of-living 
allowance for period of attendance at 


Gratuities. See Gratuities. 
Post differentials: 
Foreign differential: 

Administrative authorization require- 
ment—under sec. 105 of E. O. 10000, as 
implemented by regulations of Dept. 
of State, employing agency is vested 
with discretion and responsibility for 
determining employee’s eligibility to 
receive foreign post differential, so that 
where Dept. of Army regulations pro- 
hibit concurrent payment of such 
differential to both spouses in same 
differential area this Office is required 
to accept Dept. determination denying 
payment of post differential to em- 
ployee whose husband received such 
differential incidental to employment 
in same post differentia! area 

Employee and spouse stationed at same 
base—under sec. 105 of E. O. No 
10000, as implemented by regulation: 
of Dept. of State. employing agency 
is vested with discretion and responsi- 
bility for determining employee’s 
eligibility to receive foreign post differ 
ential, so that where Dept. of Army 
regulations prohibit concurrent pay- 
ment oi such differential to both 
spouses in same differential area this 
Office is required to accept Dept. 
determination denying payment oi 
post differential to employee whose 
husband received such differential in 
cidental to employment in same post 
differential area 

Saved pay and allowances. See Pay. saved 
pay, and allowances. P 
Travel allowance. See Travel Allowance 


ANNUAL LEAVE; 


See Leaves of Absence, annuai 


APPOINTMENTS: 


Experts and consultants—positions within 
purview of classification laws—practice of 
employing experts and consultants in regu 
lar full-time positions which are within 
purview of civil-service classification laws 
or retaining them in status of experts or 
consultants after duties required of them 
have developed into positions within pur 
view of such laws, results in illegal expendi 
tures for salary, per diem and traveling 
expenses and should be discontinued 

initial salary rates. See Compensation 
wmitial salary rates. 

Reappointments. See also, Officers ana 
Employees, retnstatements. 
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APPROPRIATIONS: 
Accounts: 
Correction of errors in charges and credits: 
Revised procedure: 
Acctg. Sys. Memo 9—Revised, Aug. 


Acctg. Sys. Memo 9—Second Revi- 
sion, Dec. 11, 1950 
Withdrawals and credits: 
Revised procedure: 
Acctg. Sys. Memo 9—Revised, Aug. 


Acctg. Sys. Memo 9—Second Revi 
sion Dec. 11. 1950 
Adjustments: 
Correction of errors in charges and credits: 
Preparation. routing. etc,, of docu- 
ments—revised procedure— Acctg. Sys. 
Memo 12, Dec. 11, 1950 
Revised procedure: 
Acctg. Sys. Memo 9—Revised, Aug. 


Acctg. Sys. Memo 9—Second Revi- 
sion, Dec. 11, 1950 

Acctg. Sys. Memo 12, Dec. 11, 1950... 

Acctg. Sys. Memo. 12, Supp. 1, April 
24, 1951 

Transfer and counter warrants: 
Discontinuance: 
Acctg. Sys. Memo 9—Revised, Aug. 


Acctg. Sys. Memo 9—Second Revi 
sion, Dec. 11, 1950 
Withdrawals and credits: 

Preparation and routing of documents— 
revised procedure—Acctg. Sys. Memo 
9—Second Revision, Dec. 11, 1950 

Revised procedure: 

Acctg. Sys. Memo 9—Revised, Aug. 
10, 1950 
Acctg. Sys. Memo 9—Second Revi 
sion, Dec. 11, 1950 
Acctg. Sys. Memo 12, Dee. 11, 1950... 
Agriculture Department—Soil Conservation 
Service—availability o. purchase of de- 
calcomania transfers:—Decalcomania 
transfers carried as stock items available at 
all times to public generally and which 
do not require any printing operation after 
receipt of order are not to be construed as 
printing required to be procured from 
Govt. Printing Office pursuant to act of 
Mar 1, 1919, as amended, so that Soil 
Conservation Service may charge cost 
thereof to its appropriation limitation for 
operations. 24 Comp. Gen. 608, dis 
tinguished 
Availability: 
Expenses incident to specific purpose: 

Selective Service Act of 1948, as amended, 
which directs President to establish 
National Advisory Committee to 
advise Selective Service System and 


Page | APPROPRIATIONS-— Continued 


Availability—Continued 
Expenses incident to specific purpose— 
Continued 
to coordinate work of State and locai 
voluntary advisory committees, but 
which does not appropriate funds for 
necessary expenses of committees, may 
be viewed as authorization to consider 
expenses of committees as expenses 
necessary for operation and mainte 
nance of Selective Service System and 
therefore funds appropriated for Selec 
tive Service System by Supplemental 
Appro. Act, 1951, may be regarded as 
available to defray expenses of com- 


Prevention of illness of employees— 
physical examinations of civilian em- 
ployees engaged in conducting tests ol 
repellents and insecticides for use by 
armed forces for purpose of preventing 
disease and consequent loss of man 
power are precautionary measures pri 
marily for benefit of Govt. rather than 
for benefit of employees, and therefore 
payment for such examinations may be 
made from Army Quartermaster 
Service funds appropriated for tests, 
experimental ‘work, and scientific re- 


Fiscal year limitation matters. See Ap 
propriation, fiscal year 

Motor vehicle parking fees. See Vehicles. 
Government, parking /ees. 

Physical examinations. See, generally, 
Physical Examinations 

Printing of reports to Congress—congres- 
sional v departmental funds—reports 
submitted to Congress by Dept. of Com- 
merce under authority of sec. 8 Federal 
Airport Act, are ‘or exclusive use of 
Congress and are not reports emanating 
from an executive department of Govt. 
within meaning of joint resolution ol 
Mar. 30, 1906 and, therefore cost of 
composition and other work involved in 
actual preparation of such reports for 
printing is chargeable to appropriation 
for printing and binding for Congress 
rather than to appropriations of De 
partment 

Charges—travel expense advances—revised 
procedure—Gen. Regs. 88—Second Re 
vision, Nov. 7, 1950 
Coast Guard—availability for expenses of 

Reserve training program, ‘n general— 

limitation in General Appro Act, 1951, on 

funds made available to Coast Guard for 

expenses of Reserve training does not 

apply to pay and allowances of all person 

nel who may be engaged on duty in con- 

nection, with over-all Reserve program 
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APPROPRIATIONS—Continued 


but only to pay and allowances of those 
whose primary duty is in connection with 
administration of training program, and 
question as to what personne! are assigned 
duties primarily in administering Reserve 
training program is for administrative 
determination by Coast Guard 
Commerce Department: 
Availability for defense production obliga- 
ions—act of Sept. 27, 1950, appropriating 
funds for payment of obligations in 
curred pursuant to Defense Production 
Act of 1950 contains no authority for 
payment of expenses of defense produc- 
tion incurred prior to Sept 27, 1950, or 
for transfer of any funds for purpose of 
reimbursing appropriations for obliga- 
tions and expenses so incurred, and 
therefore there is no lega) basis for re- 
imbursing appropriation of Bur. of 
Foreign and Domestic Commerce for 
expenses and obligations otherwise 
properly incurred prior to Sept. 27, 1950, 
in performance of additiona! defense 
production functions imposed upon that 
Bur. by Executive order 
Availability for printing reports io Con- 
gress—reports submitted to Congress 
by Dept. of Commerce under authority 
of sec. 8, Federal Airport Act, are for 
exclusive use of Congress and are not 
reports emanating from an executive 
department of Govt. within meaning of 
joint resolution oi Mar. 30, 1906, and, 
therefore, cost of composition and other 
work involved in actual preparation of 
such reports for printing is chargeable to 
appropriation for printing and binding 
for Congress rather than to appropri- 
ations of Department 
Bureau of Standards—working capital 
funds—availability for building con- 
struction and financing— Working Capi- 
tal Fund established by act of June 29, 
1950, authorizing expenditures on reim- 
bursable basis for construction and 
alteration of buildings directly related 
to activities of National Bur. of Stand- 
ards, is available for financing costs oi 
building construction and alterations 
only when appropriation sought to be 
charged with amount of reimbursement 
is specifically or impliedly available for 
defraying such costs 
Construction loans to educational institu- 
tions—availability ‘or furniture, equipment, 
ete.—iunds appropriated pursuant to title 
IV of Housing Act of 1950 and loans to 
educational! institutions to provide housing 
for students and faculties are limited mn 
their use to cost of housing construction, 
and are not available for payment for 
furniture and equipment such as beds, 
chairs, tables, dressers, cook stoves. and 
refrigerators to equip such housing 
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APPROPRIATIONS—C ontinued 
Defense Department-—-disbursement and 

collections procedure—Acctg. Sys. Memo 

16, April 26, 1951 

Disbursement procedures: 

Acctg. Sys. Memo. 15, Apr 16, 1951 

Treas. Dept.—G. A. O. Joint Reg. 2, Apr. 


Emergency relief—symbolization of appro- 


priation limitations—Gen. Regs 81, July 
17, 1935, and Supps. 1, 2, 3, 4, 5, Nov. 21, 
1935, June 22, 1936, July 1, 1937, July 1, 
1938, July 7, 1939, respectively, rescinded _- 


Fiscal year: 


Appropriation chargeable with dependents 
transportation—under sec. 106 Dept. o/ 
State Appro. Act, 1950, extending avail- 
ability of appropriations for expenses of 
travel of personnel and their dependents 
outside continental U. 8. including 
transportation of household effects etc., 
in case of travel or transportation begun, 
but not completed during fiscal year 
1950, necessary expenses incurred inci- 
dent to such travel or transportation are 
to be considered as par: thereof and may 
be charged to 1950 appropriation pro- 
vided such expenses are not incurred at 
time too far removed from actual travel 
or transportation involved 


Appropriation chargeable with household 
effects transportation—under sec. 106, 
Dept. of State Appro. Act 1950. extend- 
ing availability of appropriations for ex- 
penses of travel of personne! and their 
dependents: outside continenta! U. &S., 
including transportation of household 
effects, etc., in case of travel or trans- 
portation begun. but not completed, 
during fiscal year 1950. necessary ex- 
penses incurred incident to such travel or 
transportation are to be considered as 
part thereof and may be charged to 
1950 appropriation. provided such ex- 
penses are not incurred at time too far 
removed from actual travel or trans- 
portation involved 


Appropriation chargeable with traveling 
expenses: 

Under sec. 106, Dept. of State Appro. 
Act, 1950. extending availability of ap- 
propriations for expenses of travel of 
personuel and their dependents out- 
side continental U. 8., including trans- 
portation of household effects. etc.. in 
case of travel or transportation begun, 
but not completed during fisca! year 
1950, necessary expenses incurred in- 
cident to such travel or transportation 
are to be considered as part thereof 
and may be charged to 1950 appropria- 
tion, provided such expenses are not 
incurred at time too far removed from 
actual travel or transportation in- 
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APPROPRIATIONS—Continued 
Fiscal year—Continued 
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Fiscal year—Continued 


Appropriation chargeable with traveling 
expenses—C ontinued 

Where official travel performed under 
orders authorizing use of privately 
owned automobile at not to exceed 
cost of similar travel by rail would 
have been completed prior to end of 
fiscal year if rail travel had been used, 
and constructive cost of travel by rail 
is less than expenses incurred prior to 
end of fiscal year in traveling by auto- 
mobile, allowable cost of such travel 
may be charged to fiscal year appro- 
priation current at time travel began, 
even though travel was not completed 
until after end of fiscal year 

Availability beyond: 

Dependents transportation. See Ap- 
propriations, fiscal year appropriation 
chargeable with dependents transporta- 
tion. 

Effect o: appropriation provisions extend- 

ing availability of funds: 

Availability extension suspended by 
specific limitation provision—unob 
ligated and unexpended balance of 
appropriation for National Capital 
Park and Planning Com. contained 
in General Appro. Act. 1951, and 
made available until expended. al- 
though subject to limitation on 
amount available for personal serv- 
ices for fiscal year. which limitation 
had effect of suspending availability- 
until-expended provision, as far as 
personal services are concerned dur- 
ing particular fiscal year will not be 
available for personal services and 
other necessary expenses during any 
succeeding fiscal year in which lim- 
itation thereon is imposed on activi- 
ties of Commission 

Uncompleted transportation and trav- 
el—under sec. 106, Dept. of State 
Appro. Act, 1950, extending availa- 
bility of appropriations for expenses 
of travel of personnel and their de- 
pendents outside continental U. S., 
including transportation of house- 
hold effects, ete., in case of travel or 
transportation begun, but not com- 
pleted, during fiscal year 1950, neces- 
sary expenses incurred incident to 
such travel or transportation are to 
be considered as part thereof and 
may be charged to 1950 appropria- 
tioa provided such expenses are not 
incurred at time too far removed 
from actual travel or transportation 
involved 

Household effects transportation. 
Appropriations, fiscal year, appropria- 
tion chargeable with household effects 
transportation. 


Availability beyond—Continued 
Traveling expenses. See Appropriations, 
fiscal year, appropriation chargeable 
with traveling erpenses. 


Housing and Home Finance Agency—con- 


struction loans to educational institutions— 
availability for furniture, equipment. ete.— 
funds appropriated pursuant to title IV of 
Housing Act of 1950 for loans to educational 
institutions to provide housing for students 
and faculties are limited in their use to cost 
of housing construction, and are not 
available for payment for furniture and 
equipment such as beds, chairs, tables, 
dressers, cook stoves, and refrigerators 
to equip such housing 


Lapsed—adjustment—correction of errors in 


charges and credits—revised procedure— 
Acctg Sys. Memo 12, Dec 11 1950 


Limitations: 


Correction of errors in charges and credits 
—revised procedure—Acctg. Sys. Memo 
12. Dec. 11, 1950 

Effect of specific appropriation on general 
authorization—unobligated and unex- 
pended balance of appropriation for 
National Capital Park and Planning 
Com. contained in General Appro. Act, 
1951, and made available until expended, 
although subject to limitation on amount 
available for persona! services for fiscal 
year, which limitation had effect of sus- 
pending availability-until-expended pro- 
vision, as far as personal services are 
concerned during particular fiscal year, 
will not be available for personal services 
and other necessary expenses during any 
succeeding fiscal year in which limita- 
tion thereon is imposed on activities of 
Commission 

General Appropriation Act. 1951: 

Annual leave accrual payment restric- 
tion: 

Prohibition in sec. 1212, General Ap- 
propriation Act, 1951. upon ex- 
penditure of funds for payment for 
1950 annual! leave accruals unused at 
close of business on June 30, 1951, is 
to be considered as permanent re- 
striction not only upon funds made 
available thereby but also upon pay- 
ments for annual leave earned during 
calendar year 1950 and not used by 
July 1, 1951, and applies with equal 
force to lump-sum leave payments 
and salary payments to employees 
in annua! leave status 

Restriction in sec. 1212 of General 
Appro. Act, 1951, upon payment for 
annual leave earned by civilian 
officers and employees during cal- 
endar year 1950 and unused at close 
of business on June 30, 1951, does not 
apply to lump-sum payment for 1950 
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Limitations—Continued 
General Appropriation Act. 1951—Con 
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Annual leave accrual payment restric- 
tion—C ontinued 
accumulated leave in case of em 
ployee who is separated from service 
prior to June 30, 1951 but who is not 
compensated for leave until after 
that date due to administrative 
delay in accomplishing payment___- 
Restriction in sec. 1212 of General 
Appro. Act, 1951 upon payment for 
annual! leave earned by civilian offi 
cers and employees during calendar 
year 1950 and unused at close ol 
business on June 30, 1951, does not 
apply in case of employee in leave 
with-pay status on June 30, 1951, 
who is separated from service on 
that date, so as to preclude payment 
after June 30, 1951, for 1950 accumu 
lated leave used while in leave-with 
pay status, or for any unused por 
tion of such leave................... 
Economic Stabilization Agency 
funds—while prohibition in sec. 
1212 of General Appropriation Act 
1951, upon expenditure oi funds for 
payment o 1950 annual .eave accru- 
als unused by July 1, 1951, may not 
be said to be legally applicable to 
Economic Stabilization Agency 
tunds which were not appropriated 
by said act, administrative require 
ment for employee’s use of leave 
similar to that of agencies subject to 
act would appear to be in keeping 
with spirit of act and purpose of 
Congress which was to restrict gen 
erally payment to Govt employees 
for any annual! leave earned during 
calendar year 1950 and unused at 
close of business on June 30. 1951_--. 
Effec’ of military service 
Employees including reservists, who 
enter active military service are 
not permanently excepted from 
operation of sec. 1212 of General 
Appro. Act, 1951, prohibiting pay 
ment for annual leave earned by 
civilian officers or employees dur 
ing calendar year 1950 and unused 
at close oi business on June 30, 
1951. so that employees who return 
to their civilian positions for any 
reason prior to June 30 1951. are 
subject to said restrictions on pay 
ment for unused 1950 ieave except 
to extent that such military sorv 
ice has prevented use of said an- 
Second proviso of sec. 1212 ot Gen 
eral Appro. Act. 1951 exempting 
employees entering upon active 
serviee in armed forces from pro- 
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tion—Continued 
Effect of military services—Con. 
hibition upon expenditure of funds 
for payment for 1950 annual leave 
accruals unused by July 1, 1951, is 
applicable to employees entering 
armed forces at any time during 
period Jan. 1, 1950 through June 
30, 1951, provided they are in 
armed forces at close of business 
on June 30, 1951, or are otherwise 
precluded by reason of such service 
(rom using their 1950 leave prior 
to that date 
Effective date: 
Restriction in sec. 1212, General 
Appro. Act, 1951, upon payment 
for annual leave earned by civilian 
officer or employee during calen- 
dar year 1950 and unused at close 
of business June 30, 1951, does not 
become operative until after that 
date and, therefore, any annua: 
leave used or liquidated by lump- 
sum payment prior to that date is 
not affected thereby._............ 
Restriction in sec. 1212 of Genera 
Appro. Act, 1951, upon payment 
for annual leave earned by civilian 
officers or employees during calen 
dar year 1950 and unused at close 
o: business on June 30, 1951, does 
not become operative until after 
that date and, therefore, exception 
from such restrictive provision of 
employees who are stationed out- 
side continentai U. 8. likewise 
does not become operative until 
that time, and application thereo: 
to an individual employee is 
dependent upon employee’s status 
in that respect at close of business 
on June 30, 1951 
Scope of restr ction: 
Term “post of duty” as used in sec. 
1212 of General Appro Act, 1951 
excepting officers and employees 
whose posts of duty are outside 
continental U 8. from restriction 
contained in said sec upon pay 
ment for annual leave earned dur 
ing calendar year 1950 and unused 
at close of business on June 30, 
1951, is synonymous with perma 
nent duty station and is not to be 
applied to employees temporarily 
detailed or assigned outside con 


Term “‘Continenta!l United States” 

as used in sec. 1212 o: General 
Appro Act, 1951, excepting officers 
and employees whose posts of duty 
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APPROPRIATIONS—Continued 
Limitations—C ontinued 
General Appropriation Act, 1951—Con 


Annual! leave accrual payment restric 
tion—Continued 

Scope of restriction—C ontinued 
are outside continental U. 8. from 
restriction contained in said sec. 
upon payment for annual leave 
earned during calendar year 1950 
and unused at close of business on 
June 30. 1951, is limited in its ap 
plication to exterior boundaries of 
48 States and Dist oi Col 

Transfers: 

Employee who transfers to Eco 
nomic Stabilization Agency after 
July 1, 1951, from agency subject 
to provisions of sec. 1212 of Generai 
Appro. Act, 1951, prohibiting 
payment for annual leave accumu 
lated by employee during calendar 
year 1950 and unused at close oi 
business on June 30, 1951, may not 
de paid by Economic Stabilization 
Agency for any unused 1950 leave_. 

Employee who transfers on or before 
June 30, 1951, wom Economic 
Stabilization Agency to agency 
subject to provisions of sec. 1212 of 
General Appro Act, 1951, pro 
hibiting payment for annual leave 
accumulated by employee during 
calendar year 1950 and unused at 
close of business on June 30, 1951. 
may not be paid by new agency 
for any annual leave accrued 
during calendar year 1950 and 
unused at close oi business on 
June 30, 1951 

Transfers between foreign and U. S. 
posts of duty: 

Provision in sec. 1212 of General 
Appro. Act, 1951, exempting em 
ployees whose post of duty is out 
side continental U. 8. from pro 
hibition upon expenditure of funds 
for payment of 1950 leave accruals 
unused by July 1, 1951, does not 
apply until after June 30, 1951, 
even though ordered to such post 
of duty prior to that date 

Provision in sec. 12f2 of General 
Appro. Act, 1951, exeepting em 


Annual leave accrual payment restric- 
tion—Continued 
Vessel employees—leave with pay 
granted vessel employees of Inland 
Waterways Corp. as cempensation 
for extra hours of duty in accordance 
with prevailing practices of river 
transportation industry is not 
annual leave within meaning of sec. 
1212, General Appro. Act, 1951, 
which prohibits expenditures of 
funds for payment of annual leave 
earned during calendar year 1950 
and unused at close of business on 
June 30, 1951, therefore said sec. 
does not apply to “‘time off” with 
pay granted such employees to 
compensate them for extra hours ot 


Coast Guard Reserve training program— 
limitation in General Appro. Act, 1951, 
on funds made available to Coast 
Guard for expenses of Reserve training 
does not apply to pay and allowances 
of all personnel who may be engaged 
on duty in connection with overall 
Reserve program but only to pay and 
allowances of those whose primary 
duty is in connection with administra- 
tion of training program, and question 
as to what personnel are assigned 
duties primarily in administering Re 
serve training program is for adminis 
trative determination by Coast Guard. 

Personal service restriction—unobligated 
and unexpended balance of appropria- 
tion for National Capital Park and 
Planning Com. contained in General 
Appro. Act, 1951, and made available 
until expended, although subject to 
limitation on amount available for per 
sonal services for fiscal year, which 
limitation had effect of suspending 
availability-until-expended provision 
as far as personal services are concerned 
during particular fiscal year, will not 
be available for persona! services and 
other necessary expenses during any 
succeeding fiscal year in which limita 
tion thereon is imposed on activities of 
Commission 


ployees whose post of duty is out 
side continental U. 8. from pro 
hibition upon expenditure of funds 
for payment of 1950 annual leave 


Obligation and expenditure control pro- 
cedure—Acctg. Sys. Memo 11, Nov. 24 


Personal services: 


accruals unused by July 1, 1951. 
does not apply to employee who 
is transferred to post of duty 
within continental U. 8. prior to 
June 30, 1951, even though transfer 
is at such time as will not permit 
taking of 1950 annual leave before 
that date 


Unobligated and unexpended balance o! 
appropriation for National Capital 
Park and Planning Com. contained in 
General Appro. Act, 1951, and made 
available until expended, although 
subject to limitation on amount avail- 
able for personal services for fiscal year, 
which limitation had effect of suspend- 
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Personal services—C ontinued 
Employees reinstated after reduction 


sion, as far as personal services are con- 
cerned during particular fisca) year, 
will not be available for personal serv- 
ices and other necessary expenses dur- 
ing any succeeding fiscal year in which 
limitation thereon is imposed on activ- 
ities of Commission 


Employees reinstated after reduction in 


force: 

Employee separated from _ service 
through reduction in force after 
Sept. 1, 1950, who is required under 
sec. 1302 (b), Supplemental Appro 
Act, 1951, to be certifled as eligible 
for appointment to position in de- 
fense program may be certified for 
such appointment at not to exceed 
grade and salary last held in termi- 
nating agency, even though employee 
has been promoted or demoted after 
Sept. 1, 1950 

Prohibition in sec. 1302 (a), Supple 
mental Appro. Act, 1951, upon em- 
ployee in Federal civil service pro- 
moted, transferred, or appointed to 
position of higher grade being eligi- 
ble, in event of separation from serv- 
ice through reduction in force, for 
reinstatement above grade held by 
employee on Sept. 1, 1950, is limited 
to reinstatements of persons separat- 
ed by reduction in force and, there- 
fore, all other reinstatements may be 
made in any grade for which em- 
ployee meets qualification require- 
ments of Civil Service Com 

Provisions of sec. 1302, Supplemental 
Appro. Act, 1951, being applicable 
only to period after Sept. 1, 1950, and 
during fiscal year 1951, would not 
preclude employee separated by re- 
duction in force prior to Sept. 1, 1950, 
from being reinstated in grade higher 
than that last held in terminating 


Certification of persons terminated by 
reduction in force to defense agency, 
if qualified, at grades and salaries not 
in excess of those last held in termi 
nating agency as required by sec. 
1302 (b) of Supplemental Appro. 
Act, 1951, is not discretionary. so 
that lack of such certification at time 
otherwise qualified employee is ap- 
pointed to defense agency position 
would not except employee from 
such statutory grade and salary 
restriction 

Prohibition in sec. 1302 (a) of Supple 
mental Appro. Act, 1951, against 
reinstatement of employees sepa- 


in force—Continued 
rated from service through reduction 
in force above grade held by them on 
Sept. 1, 1950 applies to employees 
who have been promoted, trans 
ferred, or appointed to position of 
higher grade after Sept. 1, 1950, and 
therefore employee who has not 
received higher grade since Sept. 1, 
1950 and who 1s_ subsequently 
separated by reduction in force may 
be selected, noncompetitively or 
competitively, for appointment in 
nondefense agency without regard 
to grade or position he occupied on 
Sept. 1, 1950 

Prohibition in sec. 1302 (a) of Supple 
mental Appro. Act, 1951. against 
reinstatement of employees sepa 
rated from service through reduction 
in force above grade held by such 
employees on Sept. 1, 1950, is not 
limited solely to reinstatements 
under procedure applicable to classi- 
fied civil service, but contemplates 
reemployment in entire Federal 
civil service. and therefore rein- 
statement restriction is applicable to 
competitive personne! actions as 
well as to noncompetitive personne! 


Reduction in force employees receiving 


new appointment—crade and salary 
restrictions in sec. 1302 (b) of Supple 
mental Appro. Act, 1951, on certifica- 
tion of persons terminated under re- 
ductions in force to defense agency 
positions are not applicable to any 
other type of certification authorized 
under civil-service laws and regula- 
tions, and therefore restrictions would 
not apply where employee had es- 
tablished his eligibility for appoint- 
ment to higher grade position in com- 
petitive examination, without refer- 
ence to his having been separated by 
reduction in force 


Transfer of employees scheduled for 


reduction in force—separation from 
service through reduction in force does 
not occur until employee actually is 
separated from rolls of agency, and 
therefore grade and salary restriction 
in sec. 1302 (a) of Supplemental Appro. 
Act, 1951, applicable to persons termi- 
nated under reduction in force, would 
not preclude appointment of employee 
who has been reached for reduction in 
force action to position at higher grade 
in another agency, prior to actual 
separation from first agency. ......... 
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Prohibition in sec. 1212, General Ap- 
propriation Act, 1951, upon expendi- 
ture of funds for payment for 1950 
annual leave accruals unused at close 
of business on June 30, 1951, is to be 
considered as permanent restriction 
not only upon funds made available 
thereby but also upon payments 
for annual leave earned during cal- 
endar year 1950 and not used by July 
1, 1951, and applies with equal force 
to lump-sum leave payments and 
salary payments to employees in 
annual leave status 

Restriction in sec. 1212, General 
Appro. Act, 1951, upon payment for 
annual leave earned by civilian 
officer or employee during calendar 
year 1950 and unused at close of 
business June 30, 1951, does not 
become operative until after that 
date and, therefore, any annual 
leave used or liquidated by lump- 
sum payment prior to that date is 
not affected thereby 

Restriction in sec. 1212 of General 
Appro. Act, 1951, upon payment for 
annual leave earned by civilian 
officers and employees during calen- 
dar year 1950 and unused at close of 
business on June 30, 1951, does not 
apply in case of employee in jeave- 
with-pay status on June 30, 1951, 
who is separated from service on 
that date, so as to preclude payment 
after June 30, 1951, for 1950 accumu- 
lated leave used while in leave-with- 
pay status, or for any unused por- 
tion of such leave 

Restriction in sec. 1212 of General 
Appro. Act, 1951, upon payment for 
annual leave earned by civilian 
officers and employees during calen- 
dar year 1950 and unused at close of 
business on June 30, 1951, does not 
apply to lump-sum payment for 
1950 accumulated leave in case of 
employee who is separated from 
service prior to June 30, 1951, but 
who is not compensated for leave 
until after that date due to adminis- 
trative delay in accomplishing pay- 


Economic Stabilization Agency—while 
prohibition in sec. 1212 of General 
Appro. Act, 1951, upon expenditure 
of funds for payment of 1950 annual 
leave accruals unused by July 1, 1951, 
may not be said to be legally appli- 
cable to Economic Stabilization 
Agency funds which were not 


appropriated by said act, adminis- 
trative requirement for emplcyee’s 
use of leave similar to that of agen- 
cies subject to act would appear to 
be in keeping witn spirit of act and 
purpose of Congress which was to 
restrict generally payment to Govt. 
employees for any annual leave 

earned during calendar year 1950 

and unused at close of business on 

June 30, 1951 

Effect of military service: 

Purpose of second proviso of sec. 
1212. General Appropriation Act, 
1951, exempting employees entering 
upon active service in armed forces 
from prohibition upon expendi- 
ture of funds for payment for 1950 
leave accruals unused by July 1, 
1951, is to permit full effect to be 
given right of such employees to 
elect under existing law to receive 
lump-sum payment for unused 
annual leave or to have such leave 
remain to their credit and at same 
time save employees from losing 
annual leave they were precluded 
from using prior to July 1, 1951, 
due to entry into military service; 
but said proviso would have no 
effect upon rights of employee 
entering service after that date__.. 

Employees including reservists, who 
enter active military service are 
not permanently excepted from 
operation of sec. 1212 of General 
Appro. Act, 1951, prohibiting 
payment for annual leave earned 
by civilian officers or employees 
during calendar year 1950 and 
unused at close of business on 
June 30, 1951, so that employees 
who return to their civilian posi- 
tions for any reason prior to June 
30, 1951, are subject to said restric- 
tions on payment for unused 1950 
leave except to extent that such 
military service has prevented use 
of said annual leave. 

Second proviso of sec. 1212 of General 
Appro. Act, 1951, exempting 
employees entering upon active 
service in armed forces from pro- 
hibition upon expenditure of 
funds for payment for 1950 annual 
leave accruals unused by July 1, 
1951, is applicable to employees 
entering armed forces at any time 
during period Jan. 1, 1950, through 
June 30, 1951 provided they are 
in armed forces at close of business 
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APPROPRIATIONS—Continued 
Limitations—Continued 
Statutory payments restrictions—Con 
Annual leave accrual—Continued 
Effect of military service—Continued 
on June 30, 1951. or are otherwise 
precluded by reason of such 
service from using their 1950 leave 
prior to that date................. 290 
Effective date—restriction in sec. 1212 
of General Appro. Act. 1951, upon 
payment for annual leave earned by 
civilian officers or employees during 
calendar year 1950 and unused at 
close of business on June 30, 1951 
does not become operative until after 
that date and, therefore. exception ing calendar year 1950 and unused 
from such restrictive provision o! at close of business on June 30 
employees who are stationed outside Naa i tess 516 
continental U. 8S. likewise does not Transfers between foreign and U. S. 
become operative until that time, posts of duty: 
and application thereof to an indi- Provision in sec. 1212 of Genera 
vidual employee is dependent upon Appro. Act, 1951, exempting em 
employee’s status in that respect at ployees whose post of duty is out 
close of business on June 30, 1951.... 290 side continental U. 8. from pro 
Scope of restriction: hibition upon expenditure of funds 
Term “post of duty’’ as used in sec. for payment of 1950 leave accruals 
1212 of the General Appro. Act unused by July 1, 1951, does not 
1951, excepting officers and em apply in case of employee who 
ployees whose posts of duty are does not arrive at his foreign post 
outside continental U. S. from re of duty until after June 30, 1951 
striction contained in said sec even though ordered to such post 
upon payment for annual leave of duty prior to that date......... 513 
earned during calendar year 1950 Provision in sec. 1212 of General 
and unused at close of business on Appro. Act, 1951, exempting em 
June 30, 1951, is synonymous with ployees whose post of duty is out 
permanent duty station and is not side continental U. 8. from pro 
to be applied to employees tem hibition upon expenditure of funds 
porarily detailed or assigned out- for payment of 1950 annual leave 
side continental U. S........-..-- 290 accruals unused by July 1, 1951, 
Term “‘Continental United States” does not apply to employee who is 
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Statutory payment restrictions— Con 
Annual leave accrual—C ontinued 
Transfers—Continued 

Employee who transfers on or before 

June 30, 1951, from Economic Sta 
bilization Agency to agency sub 

ject to provisions of sec. 1212 of 

General Appro. Act, 1951, pro 

hibiting payment for annual leave 
accumulated by employee during 

calendar year 1950 and unused at 

close of business on June 30, 1951, 

may not be paid by new agency 

for any annual leave accrued dur 



























as used in sec. 1212 of General 
Appro. Act, 1951, excepting offi 
cers and employees whdése posts of 
duty are outside continental U. 8. 


transferred to post of duty within 
continental U. 8. prior to June 30, 
1951, even though transfer is at 
such time as will not permit tak 







from restriction contained in said ing of 1950 annual leave before that 
sec. upon payment for annual Il b inituiahGuienihamnentntibeninees 513 
leave earned during calendar year Vessel! employees—leave with pay 
1950 and unused at close of busi- granted vessel employees of Inland 
ness on June 30, 1951, is limited in Waterways Corp. as compensation 
its application to exterior bound- for extra hours of duty in accordance 
aries of 48 Statesand Dist.of Col.. 290 with prevailing practices of river 
Transfers: transportation industry is not an 
Employee who transfers to Eco nual leave within meaning of sec. 
nomic Stabilization Agency after 1212, Generali Appro. Act 1951 
July 1, 1951, from agency subject to which prohibits expenditures of 
provisions of sec. 1212 of General funds ior payment of annual leave 
Appro. Act, 1951, prohibiting pay- earned during calendar year 1950 
ment for annual leave accumulated and unused at close of business on 
by employee during calendar year June 30, 1951, therefore said sec. does 
1950 and unused at close of busi not apply to “time off” with pay 
ness on June 30, 1951, may not be granted such employees to com 
paid by Economic Stabilization pensate them for extra hours of 
Agency for any unused 1950 leave. 

























APPROPRIATIONS—Continued 


Limitations—C ontinued 
Symbolization—emergency _relief—Gen 
Regs. 81, July 17, 1935, and Supps. 1, 2, 
3, 4, 5, Nov. 21, 1935, June 22, 1936, July 
1, 1937, July 1, 1938, July 7, 1939, respec 
I Pieces ansccecnsbiesccenses 
National Housing Agency. See, also, Appro 
priations Housing and Home Finance 
Agency. 
Obligation—control procedure—Acctg. Sys. 
Memo 11, Nov. 24, 1950 honk 
Post Office Department—availability for 
erection of quonset hut—quonset hut pro 
posed to be erected on Govt.-owned land 
by Post Office for purpose of storing mail 
bags awaiting repair is public building or 
public improvement within meaning ol 
sec. 3733, R. 8., prohibiting erection, repair 
or furnishing of public building in absence 
of specific appropriation. and therefore 
appropriation for ‘* Postal Operations, Post 
Office Department. 1951,’ is not available 
for erection of such building 
Reimbursement: 
Refunds __ distinguished— Acctg 
Bes OD Get, © BARR. ccecacccccncnunse 
Statutory authority requirement—defense 
production obligations—Act of Sept. 27, 
1950, appropriating funds for payment 
of obligations incurred pursuant to De 
fense Production Act of 1950 contains no 
authority for payment of expenses of 
defense production incurred prior to 
Sept. 27, 1950, or for transfer of any funds 
for purpose of reimbursing appropria 
tions for obligations and expenses so 
incurred, arid therefore there is no lega 
basis for reimbursing appropriation ol 
Bur. of Foreign and Domestic Com 
merce for expenses and obligations other 
wise properly incurred prior to Sept. 27 
1950. in performance of additional de 
ferse production functions imposed upon 
that Bur. by Executive order_........-- 
Repayments: 
Reimbursements and 
guished: 
Acctg. Sys. Memo 10, Oct. 5, 1950 
Treas. Dept.—G. A 
Be Se Md sauddotouastesceccesess 
Revised procedure: 
Acctg. Sys. Memo 10, Oct. 5, 1950___... 
Treas. Dept.—G. A. O. Joint Reg. 1 
eS ee ee 
Selective Service System—availability for ex- 
penses of National, State. and local ad- 
visory committees—Selective Service Act 
of 1948, as amended, which directs Presi- 
dent to establish National Advisory Com- 
mittee to advise Selective Service System 
and to coordinate work of State and local 
voluntary advisory committees. but which 
does not appropriate funds for necessary 
expenses 0. committees, may be viewed as 
authorization to consider expenses of com 
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refunds distin- 


O. Joint Reg. 1 
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APPROPRIATIONS—Continued 


mittees as expenses necessary for operation 
and maintenance of Selective Service Sys- 
tem and therefore funds appropriated for 
Selective Service System by Supplemental 
Appro. Act, 1951, may be regarded as 
available to defray expenses of committees. 


Symbols and titles—assignment procedure— 


Gen. Regs. 84—Second Revision, Nov. 20, 
Transfers: 
Bet ween departments and establishments: 
Interagency services generally: 
Revised procedure: 
Acctg. Sys. Memo. 9—Revised, Aug. 
Acctg. Sys. Memo. 9—Second Re 
vision, Dec. 11, 1950...........--.- 
Acctg. Sys. Memo. 9—Second Re- 
vision, Supp. 2, April 30, 1951... 
Certified claims: 
Revised procedure: 
Acctg. Sys. Memo. 9—Revised, Aug 
Wh, Seicatacessssekengeubenndtensee 
Acctg. Sys. Memo. 9—Second Revi- 
INR TO Ss Fie wove ccacncccncin 
Veterans Administration—physical examina- 
tions of prospective employees—provision 
in * General Appropriation Act, 1951,” re 
quiring that appropriations of Veterans 
Adm. be reimbursed cost oi hospitalization 
or examination of persons other than those 
entitled to benefits under laws applicable 
to veterans has reference only to reimburse- 
ment of cost of examination of nonveteran 
employees of other agencies, so that when 
it is administratively determined to be in 
interest of Govt. and within purview of 
act of Aug. 8, 1946, as amended, authorizing 
establishment of health service programs 
for employees, preemployment examina 
tions by medical officers of Veterans Adm. 
are authorized to be made without charge 
EY ae a ae 
Virgin Islands—temporary government— 
appropriation accounting—Gen. Regs 39. 
Jan. 28, 1925, rescinded................... 
Working capital unds—availability limita- 
tions— Working Capital Fund established 
by act of June 29 1950. authorizing ex 
penditures on reimbursable basis for con 
struction and alteration of buildings 
directly related to activities oi National 
Bur. of Standards. is available for financ 
ing costs of building construction and 
alterations only when appropriation 
sought to be charged with amount o! reim 
bursement is specifically or impliedly 
available for defraying such costs......... 


ASSIGNMENTS: 


See Claims, assignments 


ATTORNEYS: 


Admission to practice—before G A. O — 
forms and procedure—Spec. Reg. 1 Nov 


Powers ofattorney See Powers of Attorney. 
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Prosecution of claims against U. S.—before 
G. A. O.—Spec. Reg. 1. Nov. 13, 1950... 


BIDDERS: 


Qualifications: 

As basis for acceptances or rejection of bid, 
in general—in making award of contract 
after advertising for proposals the public 
interest requires that contract be awarded 
only to lowest responsible bidder, which 
necessitates consideration of his financial] 
resources, judgment, ability, integrity, 
and fitness successfully to fulfill contract 
requirements, so that where it is ques- 
tionable whether equipment offered by 
low bidder can meet requirements of 
advertised specifications or where low 
bidder has failed to demonstrate his 
fitness and ability successfully to fulfill 
contract requirements, low bid may be 
rejected and award made to lowest 
responsible bidder...................-.- 

Qualities for consideration, in general— 
in making award of contract after adver- 
tising for proposals the public interest re- 
quires that contract be awarded only to 
lowest responsible bidder, which necessi- 
tates consideration of his financial re- 
sources, judgment, ability, integrity, 
and fitness successfully to fulfill con- 
tract requirements, so that where it is 
questionable whether equipment offered 
by low bidder can meet requirements 
of advertised specifications or where low 
bidder has failed to demonstrate his 
fitness and ability successfully to ‘ulfill 
contract requirements. iow bid may be 
rejected and award made to lowest 
ED Si iicnicncunmidietmiation 

Acceptance or rejection: 

Acceptance of other than lowest: 

Bidder qualifying as small business con- 
cern—in view of authority conferred 
upon Defense Production Adm by 
E. O No. 10,200, in accordance with 
sec 2 (c) (1) of Armed Services Pro- 
curement Act of 1947, to enter into 
contracts for supplies without adver- 
tising as determined to be necessary 
in public interest during period of na- 
tional emergency declared by Presi- 
dent or by Congress, deiense procure- 
ment policy contemplating award of 
contracts to other than low bidders in 
order that smal! business concerns may 
Share in such awards is authorized_._. 

Lowest responsible bidder—in making 
award of contract after advertising for 

_ proposals the public interest requires 
that contract be awarded only to low- 
est responsible bidder, which necessi- 
tates consideration of his financial re- 
sources, judgment, ability, integrity, 

and fitness successfully to fulfill con- 

tract requirements, so that where it is 
questionable whether equipment offer- 
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Acceptance or rejection—C ontinued 

Acceptance of other than lowest—Con. 

ed by low bidder can meet require- 
ments of advertised specifications or 
where low bidder has failed to demon- 
strate his fitness and ability success- 
fully to-fulfill contract requirements, 
low bid may be rejected and award 
made to lowest responsible bidder_... 

Bidders’ qualifications. See Bidders. 
qualifications. 

Deviations from advertised specifications— 
deviations in bid from advertised speci- 
fications relative to design, parts, and 
delivery date of articles bid upon go to 
substance of bid by affecting either price, 
quantity, or quality of articles, so as to 
be prejudicial to rights of other bidders, 
and therefore such deviations may not 
be waived as mere bid informalities in 
considering bid for acceptance. 20C. G. 


Qualified bids. See Bids, qualified. 
Awards—to other than lowest bidder. See 

Bids, acceptance or rejection, acceptance of 

other than lowest. 

Informalities—waiver. See Bids, acceptance 
or rejection. 

“Invitation for bids” provisions. See Con- 
tracts, specifications 

Mistakes: 

Actual notice prior to award—general 
rule—where failure of low bidder to in- 
clude Federal excise taxes in bid price 
was due to inexperience in contracting 
with U. S., and error was alleged and ex- 
plained prior to award of contract, pay- 
ment of amount in excess of accepted 
low bid price may be made, provided 
corrected bid is still the lowest received_ 

Bidder’s liability generally upon accept- 
ance—contractor who, prior to sub- 
mission of bid, which was accepted by 
Govt., negligently failed to familiarize 
itself with specifications and was for that 
reason unable to furnish suitable ma- 
teria) of grade required must bear conse- 
quences of its negligence and is not 
entitled to have purchase order canceled 
without first being declared in default 
I IE cstiseciccntnesestceeser 

Negligence—specification matters—con, 
tractor who, prior to submission of bid, 
which was accepted by Govt., negligent- 
ly failed to famiiiarize itself with specifi- 
cations and was for that reason unable 
to furnish suitable materia) of grade re- 
quired must bear consequences of its 
negligence and is not entitled to have 
purchase order canceled without first 
being declared in default under con- 


Qualified—specification deviations—devia- 
tions affecting price, quantity or quality— 
deviations in bid from advertised specifi- 





235 


179 


101 


INDEX DIGEST 717 


BIDDERS-— Continued Page | BURIAL EXPENSES: 


cations relative to design, parts, and de- 
livery date of articles bid upon go to 
substance of bid by affecting either price, 
quantity, or quality of articles, so as to be 
prejudicial to rights of other bidders, and 
therefore such deviations may not be 
waived as mere bid informalities in con- 
sidering bid for acceptance. 20 C. G. 4, 
amplified 

Rejection. See Bids, acceptance or rejection. 


BOARDS AND COMMISSIONS: 


Traveling expenses See Traveling erpenses 
boards, commissions, committees, etc. 

Veterans’ Education Appeals Board—status 
of and authority to authorize travel—while 
act of July 13, 1950, creating Veterans’ 
Education Appeals Board provides for 
payment of its administrative expenses out 
of appropriations available for administra- 
tive expenses of Veterans Adm., Board 
acts as Federal activity independent of 
Adm., so that under act of Aug. 2, 1946, as 
amended, Board member may be regarded 
as having same authority as head of de- 
partment to authorize officia) travel, in- 
cluding official travel 6f any personnel 
under his jurisdiction, without delegation 
of authority from Admr. of Veterans 


Surety—travel expense advances—repay- 
ments—Gen. Regs. 88—Second Revision, 
Nov. 7, 1950 


BONUS: 


Additional compensation matters. See also 
Compensation, additional 


BOOKS, PERIODICALS, AND 


NEWSPAPERS: 
Newspapers—publication “Variety” as con- 

stituting—publication “Variety” contain- 

ing items of genera! interest to public on 


developments and occurrences in fields of- 


theater motion pictures, music, radio, 
and television, which also might be found 
in any metropolitan daily newspaper, is 
to be considered newspaper within $50 
newspaper and periodical purchase limita- 
tion imposed by sec. 104, Gen. Appro. Act, 


Members of uniformed services: 
Reservists: 

Concurrent six months’ death gratuity— 
proviso in sec. 4 of act of June 20, 1949, 
amending act of April 3, 1939, that 
benefits payable for death or disability 
incident to service in Organized Re- 
serve Corps be subject to deduction 
of any monetary benefit received under 
any other jaw for same type of service, 
must be considered as relating solely 
to items, authorized under other laws, 
which are similar in nature to items 
payable under 1939 act, and therefore 
payment of burial expenses, which are 
not benefit under act of June 15, 1936, 
as amended, concurrently with death 
gratuities and other benefits afforded 
by act of April 3, 1939, as amended... 

Statutory authorization requirement— 
provisions of act of June 20. 1949, 
entitling members of Organized Re- 
serve Corps, under certain conditions, 
to same pensions, compensation. death 
gratuity, retirement pay, hospital 
benefits, and pay and allowances as 
are now or may hereafter be provided 
by law or regulation for members of 
Regular Army, do not authorize any 
benefit or payment other than those 
specifically named therein, and there- 
fore, in event of death of reservist, pay- 
ment of burial expenses, which is not 
specifically authorized in act, may not 
be made unless provided for under 
other existing statutes 


CERTIFICATES: 


Contract awards—certificate revision—Gen. 
Regs. 51—Supp. 12, Sept. 18, 1950. 
General certificates on vouchers and in- 
voices: 
Revision: 
Gen. Regs. 51—Supp. 11, Sept. 7, 1950_. 
Gen. Regs. 109—Revised, Supp. 1, Jan. 


Supplemental certificate on contingent ex- 
pense vouchers—Gen. Regs. 51—Supp. 
2, Mar. 17, 1927, rescinded 

Travel advances and expenses—Gen. Regs. 


Periodicals—status of publication 
riety” —publication ‘‘ Variety” containing 
items of general interest to public on 
developments and occurrences in fields of 


88—Second Revision, Nov. 7, 1950 
Tax exemption. See Tazes. 


CERTIFYING OFFICERS: 
Relief—payments—genera!l procedure—un- 


theater, motion pictures, music, radio, and 
television, which also might be found in 
any metropolitan daily newspaper, is to 
be considered newspaper within $50 news- 
paper and periodical purchase limitation 
imposed by sec. 104, Gen. Appro. Act, 


der act of Dec. 29, 1941, vesting authority 
in Comptroller General to relieve certify- 
ing officers of liability for erroneous pay- 
ments made under certain conditions, 
requests for relief of certifying officers in 
all erroneous payment cases, including 
computational error cases. in which reason- 
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CERTIFYING OFFICERS—Con. 
able efforts to enforce collection from 
payees have been exhausted should be 
submitted to this Office prior to seeking 
legislative relief, with statement of grounds 
relied on for such relief or ameliorating 
circumstances upon which Congress would 
be urged to grant relief in event relief is 
denied by this OMfes...........22--cc0s-0-- 

Voucher certification—revision—Gen. Regs. 

61—Supp. 11, Sept. 7. 1950................ 

CHECKS: 

Cancellation: 

Depositary and appropriation adjust- 
ments—forms and procedure—Acctg 
Sys. Memo 13. Dec. 11, 1950__.......... 

Disposition oi proceeds—appropriation 
repayment procedure— Acctg. Sys. Memo 
Bs i dinendicencemenepnembnnimes 

Lost, stolen. or destroyed etc —paymeni 

procedure—Gen. Regs. 61. Dec. 18, 1926 






Outstanding liabilities: 

Disposition of proceeds—appropriation 
repayment procedure—Acctg. Sys. Memo 
ei acc ineaienntirinnme 

Uncurrent checks—depositary and appro- 
priation adjustments—forms and pro- 
cedure—Acctg. Sys. Memo 13. Dec. 11 


Payment procedure: 
Gen. Regs. 104—Supp. 1, Oct. 23, 1950 
Gen, Regs. 104—Revised, Apr. 5, 1951. 
Statement of Depositary Account and Report 
of Checks Drawn—form and procedure 
generally—P. O. Dept. accounts excepted— 
Acctg. Sys Memo 8—Supp. 1. July 26. 
CIVIL SERVICE COMMISSION: 

Jurisdiction—retirement eligibility genera.- 
ly—whether Interstate Commerce Com 
missioner who has attained age of 70 years, 
but whose term of office has not yet ex 
pired, has reached retirement status under 
sec. 2 (a), Civil Service Retirement Act o! 
May 29, 1930, as amended, is primarily 
matter for consideration by Civil Service 
Com., no Presidential action having been 
taken to exempt Commissioner from com 
pulsory retirement provisions of act for re 
mainder of term of office 

CLAIMS: 

Additional amounts— matters involv‘ng cour! 
judgments, decrees, etc.—consideration of 
by G. A. O.—provision of sec. 178, Judicial! 
Code (28 U. 8S. C 285), that payment of 
amount due by any judgment of Court of 
Claims, as provided by law, shall be full 
discharge to U. 8. of all claim and demand 
touching any of matters involved in con- 
troversy operates as bar to consideration 
by G. A. O. of claim of customs in 
spector for additional extra compensation 

for services performed during period of 
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time included in judgment of said Court 
NE NO BOE ciccncccsccrsmeesoes 
Aiding or assisting in prosecution—govern- 
ment agency assistance—invoice solicita- 
tion—actions by Govt. officers and em 
ployees to secure invoices and supporting 
documents from vendors and contractors 
in order that prompt payment be made of 
current legitimate claims for services and 
supplies furnished Govt. pursuant to 
proper procurement methods may be re 
garded as aid or assistance given in dis- 
charge of official duties so as to exempt 
such officers and employees from criminal 
penalties prescribed by 18 U. S. C. 283 for 
Govt. officers and employees who aid or 
assist in prosecution of claims against 
Tis dncnaacusiniteahinidahinmadibiainianae 
Assignments: 
Contracts: 

Contract overpayments—assignee’s res- 
titution liability under renegotiated 
contracts—holding by Comptroller 
General in decision B-84138, May 17, 
1949, that price revision article of con 
tract providing for retention or repay- 
ment of any amounts by which con 
tract price is found to exceed fair and 
reasonable price is enforceable against 
assignee under Assignment of Claims 
Act of 1940, should not be regarded as 
applicable to renegotiation cases, as 
question of Govt. right to recover from 
assignee amounts paid under contract 
because of subsequent determination 
in renegotiation proceedings that con 
tractor assignor had earned excessive 
profits under his renegotiable Govt 
contract has not been subject of de- 
cision by Comptroller General__....-- 

(nterdepartmental assignments—under 
Assignment of Claims Act of 1940, 
which expressly authorizes assignment 
‘of moneys due or to become due from 
any agency of U 8. to any Federal 
lending agency, moneys owed by U. 
S. under contract for purchase of ore by 
General Services Adm. may be partial 
ly assigned to Export-Import Bank of 
Washington as provided for by terms 
of contract and when appropriate 
notices and copies thereo! are filed by 
Bank, as assignee, partiai assignment 
will be valid and fully effective under 


Set-off See Set-Off, contract payments 
assignments. 
Certified: 
Appropriation transfers: 
Revised procedure: 
Acctg. Sys. Memo 9—Revised, Aug. 


Acctg. Sys. Memo 9—Second Revi- 
ES: 
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CLAIMS—Continued Page 
Conflicting—settlement procedure—where 


CLASSIFICATION—Continued 
Reallocation— Continued 


Page 


there are conflicting claims for rent for land 
leased to Govt. and record is such as to 
render it impossible to determine which 
party is entitled to receive rent from 
premises, payment may not be made to 
any of parties concerned unless they can 
agree upon proper settlement or compose 
their differences in some way 

Decedents’ estates. See Decedents’ Estates. 

Settlements. See General Accounting Office 
settlements. 


CLASSIFICATION: 


Allocation—salary changes—effective date— 
in view of sec. 502. Classification Act ot 
1949, providing for administrative alloca 
tion and reallocation of positions in depart 
mental service without prior approval by 
Civil Service Com. and for payment of 
compensation based on such action, effec- 
tive date of salary changes resulting from 
such allocations or reallocations of positions 
in both departmental and field services is 
date action is taken by proper administra- 
tive officer finally to allocate or reallocate 
position, or such later date as may be 
administratively fixed. 4 C. G. 280, 
overruled 

Field service: 

Allocation—salary changes—effective 
date—in view of sec. 502, Classification 
Act of 1949. providing for administrative 
allocation and reallocation of positions in 
departmental service without prior ap- 
proval by Civil Service Com. and for 
payment of compensation based on such 
action, effective date of salary changes 
resulting from such allocations or reallo- 
cations of positions in both departmental 
and field services is date action is taken 
by proper administrative officer finally 
to allocate or reallocate position, or such 
later date as may be administratively 
fixed. 4 C. G. 280, overruled 

Reallocation—salary changes— Effective 
date—in view of sec. 502, Classification 
Act of 1949, providing for administrative 
allocation and reallocation of positions in 
departmental service without prior ap 
proval by Civil Service Com. and for 
payment of compensation based on such 
action, effective date of salary changes 
resulting from such allocations or reallo- 
cations of positions in both departmental! 
and field services is date action is taken 
by proper administrative officer finally 
to allocate or reallocate position, or such 
later date as may be administratively 
fixed. 40. G. 280, overruled 

{nitial salary rates. See, also, Compensation 
initial salary rates. 

Reallocation: 

Initial salary rates. See Compensation 
initial salary rates. 


Salary changes—effective date—in view of 
sec. 502, Classification Act of 1949, pro- 
viding for administrative allocation and 
reallocation of positions in departmental 
service without prior approval by Civil 
Service Com. and for payment of com- 
pensation based on such action, effective 
date of salary changes resulting from 
such allocations or reallocations of posi- 
tions in both departmental and field 
services is date action is taken by proper 
administrative officer finally to allocate 
or reallocate position, or such later date 
as may be administratively fixed. 4C. 
G. 280, overruled 

Salary rate requirements, in general—legal 
consultant appointed under sec. 710 (c) of 

Defense Production Act of 1950, authoriz- 

ing employment of experts and consultants 

by contract without regard to civil-service 
and classification laws, as authorized by 
act of Aug. 2, 1946, who receives attorney 
adviser appointment under classification 
laws is not exempt from provisions of sec. 

801 of Classification Act of 1949, requiring 

all new appointments to be made at mini- 

mum rate of appropriate grade 
Transfers—initial salary rates. See Com- 
pensation, initial salary rates 


CLOTHING: 


Uniforms—nava! reservists—peacetime al- 
lowance payment when reporting in time of 
war or national emergency—under uniform 
allowance authorization provisions of 
Naval Reserve Act of 1938 prescribing $100 
allowance to officers voluntarily perform 
ing training duty and $150 allowance for 
periods of active duty which officers may 
be required to perform with or without 
their consent throughout period of war or 
national emergency, officer who reports for 
active duty on peacetime basis in connec 
tion with Naval Reserve program under 
orders which are subject to his consent. 
even though he reported therefor during 
time when there continued technical state 
of war or national emergency, is not 
performing wartime or emergency duty 
contemplated by act so as to be entitled to 
$150 uniform allowance 


COAST GUARD: 


Coast Guard Academy: 

Graduates continued in cadet status pend- 
ing receipt of commissions—inclusion 
o1 service in such status for longevity pay 
purposes—notwithstanding that mem 
bers of Coast Guard Academy graduat 
ing class of 1927 were permanently de 
tached from Academy on day of gradua 
tion, given duties normally performed 
by commissioned officers, and author- 
ized to wear uniform o! ensign, such 
members, having been continued in 
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Coast Guard Academy—Continued 
cadet status for administrative reasons 
pending receipt of commissions, did not 
acquire de facto status as ensigns so as to 
include cadet service under sec. 202 (a), 
Career Compensation Act of 1949, in 
computation of cumulative years of 


Coast Guard Reserve—Training program— 
appropriation availability—limitation in 
General Appro. Act, 1951, on funds made 
available to Coast Guard for expenses of 
Reserve training does not apply to pay and 
allowances of all personnel who may be 
engaged on duty in connection with overall 
Reserve program but only to pay and 
allowances of those whose primary duty 
is in connection with administration of 
training program, and question as to what 
personne! are assigned duties primarily in 
administering Reserve training program 
is for administrative determination by 
ie el EE eT 


COLLECTIONS: 


Accounting, disposition, etc.: 
Appropriations, funds, etc.—repayment 
procedure—Treas. Dept.—G. A. O 
Joint Reg. 1, Sept. 22, 1950.............. 
Defense Department—Acctg. Sys. Memo. 
ys 4 
Erroneous credits to appropriations, funds, 
etc.—credit adjustments—Revised pro- 
cedure—Acctg. Sys. Memo. 12, Dec. 11, 


Repayments to appropriations— Acctg. Sys. 
Memo. 10, Oct. 5, 1950................. 
Special, Trust, Revolving and Deposit 
Fund collections procedure: 
Acctg. Sys. Memo. 17, June 12, 1951.... 
Treas. Dept.—G. A. O. Joint Reg. 3, 
June 12, 1951 


COMPENSATION: 


Additional: 
Bonus payments: 

Collective bargaining agreements—ret- 
roactive payments—agreement to 
make retroactive payments of area 
bonus to members of crews of vessels, 
followed generally in maritime indus- 
try, which was arrived at through 
collective bargaining between mari- 
time unions and shipping operators, 
may be regarded as practice of mari- 
time industry which may be followed 
by Military Sea Transportation Serv- 
ice, if administratively determined to 
be in public interest................-- 

Vessel employees: 

Where administrative determination 
to resume area bonus payments to 
members of crews of vessels prospec- 
tively effective, rather than retro- 
actively was premised upon deter- 

mination that it would not be *‘con- 
sistent with public interest” to 
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Additional—Continued 
Bonus payments—Continued 
Vessel employees—Continued 

commence payment as of earlier 
date, it would not be proper for 
administrative officer to review or 
recall such determination so as to 
retroactively change rights vested 
as result of exercise of administrative 
discretion conferred by sec. 202 (8) 
of Classification Act of 1949......... 
“ Area bonus” payable to members of 
crews of vessels while being in nature 
of additional rather than basic com- 
pensation, is nevertheless an ele- 
ment of compensation within pur- 
view of sec. 202 (8) of Classification 
Act of 1949 to be administratively 
fixed and adjusted from time to time 
as nearly as is consistent with public 
interest in accordance with prevail- 
ing rates and practices in maritime 
Aggregate limitation—applicability to special 
and temporary services—Library of Con- 
gress employees—funds provided by 
Legislative Branch Appro. Act for 1951 
for special and temporary services and 
extra special services of regular employees 
of Library of Congress at rates of compen- 
sation to be fixed by Librarian, and for 
services of other employees of Library 
engaged by day or hour, are not subject 
to maximum compensation limitations of 
Classification Act of 1949, nor to any other 
limitation, and therefore there is no limi- 
tation on rates of compensation which 
may be fixed and paid for such services, 
provided aggregates payments therefor do 
not exceed maximum amounts made avail- 


8 a ea 
Classification. See Classification. 
Differential. See, also, Allowances and 

Differentials. 


Discharges and dismissals: 

Compensation for period between sepa- 
ration without cause and reinstate- 
ment: 

Employee occupying excepted position— 
continuous one-year service require- 
ment—in view of regulations issued by 
Civil Service Com. pursuant to Veter- 
ans’ Preference Act of 1944, as amend- 
ed, requiring employees in excepted 
positions to serve continuously for one 
year before being subject to sec. 14 of 
act, improper separation of veteran 
from excepted position prior to com- 
pletion of year of continuous service 
therein is not separation made under 
sec. 14 so as to entitle employee upon 
restoration to position to compensa- 
tion under sec. 6 (b) (2), act of June 10, 
1948, for period of separation.......... 
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COMPENSATION—Continued Page | COMPENSATION—Continued Page 
Discharges and dismissals—Continued Double—Continued 
Compensation for period between sepa- Civilian employees on military duty—Con. 
ration without cause and reinstate- Leave payments— Continued 
ment—Continued Reservist hospitalized for injury sus- 
Rate at which payable—nonpay status— tained on training duty: 
under sec. 6 (b) (1), act of Aug. 24, Member of Naval Reserve who is 
1912, as added by act of June 10, 1948, also civilian employee of Govt. 
fixing rate of compensation to be paid and who was hospitalized subse- 
employee for period of unjustified sus- quent to period of training duty 
pension or separation at rate received for injury sustained while on such 
on date of removal or suspension, em- duty may not receive during pe- 
ployee erroneously separated from riods of hospitalization both naval 
service and later reinstated is entitled pay and allowances and compen- 
to compensation for period of removal sation of civilian position from 
at rate fixed by law or regulation for which he was absent in leave with 
position occupied on date of separa- pay status, in contravention of 
tion. even though employee was in dual compensation restrictions of 
nonpay status on that date. Cf. 25 act of May 10, 1916, as amended; 
C G. 169; 28 id. 333 however, employee’s civilian leave 
District of Columbia employees—school record may be corrected to show 
teachers. See District of Columbia, school absence during periods of hos- 
teachers, compensation. pitalization as leave without pay-- 
Double. See, also, Officers and Employees, Reservist who is civilian employee of 
holding two positions. Govt. and who is injured while on 
Additional fee basis employment—engage- authorized training duty is en- 
ment by National Capital Sesquicen- titled under act of May 12, 1917, as 
tennial Com. of employees of Federal or amended, to active-duty pay and 
Dist. of Col. Govt. as actors at stipulated allowances, plus compensation of 
fee for attendance at each rehearsal and civilian position while on annual 
performance, which is not computed on or sick leave during periods of 
time basis, does not constitute violation hospitalization due to such injury, 
of dual compensation statutes but not for periods not actually 
Annuitants—retirement annuity and in- confined in hospital, in absence of 
active training duty pay—while payment determination by proper authority 
of pay and allowances to any member of that he continued to be disabled 
Organized Reserve Corps who is draw- for normal civilian pursuits, and 
ing pension, retirement pay, disability where failure to discharge him 
allowance, disability compensation, or from hospital was because of con- 
retired pay from Govt. of U. S. is spe- tinued existence of disability._.- 
cifically prohibited by sec. 610, National 
Military Establishment Appro. Act, Leaves of absence: 
1950, prohibition has reference only to Concurrent civilian and onilitary duty. 
those technical terms as used in laws re- See Compensation, double, civilian em- 
lating to benefits for past military service ployees on military duty, leave payments. 
as distinguished from annuities or simi- Concurrent employment while on leave 
lar benefits for civilian service, so that without pay—employee placed in 
member of U. 8. Army Reserve may re- leave without pay status from one 
ceive pay for inactive training duty Govt. agency is not prohibited from 
while receiving annuity as retired civil- employment with another agency by 
ian employee dual compensation act of May 10, 1916, 
Civilian employees on military duty: as amended, which prohibits receipt ot 
Leave payments: more than one salary if combined 
Civilian employee members of Offi- amount of salaries exceeds $2,000 per 
cers’ Reserve Corps or Enlisted Re- 
serve Corps who are ordered to Military personnel on civilian duty— 
active duty for purposes other than receipt of compensation as member of 
training and are granted annual President’s Com. on Interna! Security 
leave from their civilian positions and Individual Rights concurrently 
may receive, under sec. 1 (b), act of with active-duty pay as Fleet Admiral 
May 12, 1917, as amended, compen- of Navy would be in contravention of 
sation of civilian positions for period act of May 10, 1916, as amended, pro- 
of annual leave in addition to pay hibiting payments from appropriated 
and allowances for military duty, funds to any person receiving more than 
without regard to dual compensation one salary when combined amount of 
salaries exceeds sum of $2,000 per annum. 
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Double—Continued 





Rate v. aggregate amount received—under 
dual compensation act of May 10, 1916, 
as amended, prohibiting use of ap- 
propriated funds for payment to any 
person receiving more than one salary 
when combined amount of said salaries 
exceeds sum of $2,000 per annum, ag- 
gregate rate of compensation and not 
total amount received in any particular 
year governs application of act, so that 
person who is in receipt of two salaries 
covering same period of time aggregate 
rate of which exceeds sum of $2,000 per 
annum is required to refund one of 

Retired personnel: 

Concurrent retired and civilian service 
pay: 

Election of which to receive—revoca- 
bility of election—retired nonregular 
officer or enlisted man of Army or 
Air Force who accepts civilian em 
ployment in Federal Govt. with 
compensation at rate of $3,000, or 
more, per annum, thereby being 
precluded from drawing retired pay, 
and who during such civilian em- 
ployment receives pension or com 
pensation from Veterans Adm., 
may, after termination of his civilian 
employment, waive receipt of such 
pension or compensation and again 
receive retired pay from Army or 
Air Force, right to retired pay not 
having been terminated but merely 
suspended during period of civilian 
on teeieniemibhemeinees 

Waiver of retired pay for civilian com- 

pensation and pension—revocability 

of waiver—retired nonregular officer 
or enlisted man of Army or Air 

Force who accepts civilian employ- 

ment in Federal Govt. with com- 

pensation at rate less than $3,000 per 
annum, but whose combined com- 
pensation and retired pay exceeds 
$3,000 per annum, and who waives 
reduced amount of retired pay dur 
ing period of civilian employment in 
order to receive pension or compen- 
sation from Veterans Adm., may, 
upon termination of his civilian 
employment, waive receipt of such 
pension or compensation and again 
receive retired pay from Army or 

TE idee tttenntawesebcsbecctscs 

Retirement annuity and inactive training 
duty pay—while payment of pay and 
allowances to any member of Organ- 
ized Reserve Corps who is drawing 
pension, retirement pay disability 
allowance, disability compensation, 
or retired pay from Govt. of U. 8S. 
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Double—Continued 


Retired personnel—C ontinued 
is specifically prohibited by sec. 610, 
National Military Establishment 
Appro. Act, 1950, prohibition has 
reference only to those technical terms 
as used in laws relating to benefits for 
past military service as distinguished 
from annuities or similar benefits for 
civilian service, so that member of 
U. 8. Army Reserve may receive pay 
for inactive training duty while re 
ceiving annuity as retired civilian 


I , cinncinentabcidenldittnttinn 
Holidays. See Sundays and Holidays, com- 
pensation. 
Increases. See Compensation, periodic 
within-grade advancements. 
Initial salary rates: 
Reallocations of positions—employees 


whose positions were administratively 
reallocated to higher grades but upon 
review by Civil Service Com. were allo- 
cated to lower grades although above 
those held prior to reallocation are to be 
considered as having received promo- 
tions to grades in which their positions 
finally were placed, and, therefore, as 
minimum rates of compensation of posi- 
tions as finally allocated exceed em 
ployees’ former salaries by more than 
one step, their basic rates of compensa- 
tion are required by sec. 802 (b) of the 

Classification Act of 1949 to be fixed at 

minimum rates of respective grades of 

I cicciniviciticinsnniavihibibdininies 

Returning veterans—administrative error 
in fixing initial rate upon reinstatement— 
employee who, because of administrative 
misunderstanding or mistake, was re- 
employed after military service in grade 
lower than that to which he was lawfully 
entitled and who was assigned duties in 
accordance with such lower grade may 
not, upon corrective administrative 
action being taken to place him in higher 
grade have his compensation retro 
actively adjusted site 

Transfer from unclassified to classifie 

position: 

Change in duties and position— Federal 
Employees Pay Regs. providing 
against reduction in compensation 
upon placing of an employee and his 
position under Classification Act of 
1949 apply only so long as employee 
continues to occupy same position, 
and therefore custodial employee 
transferred from postal service to 





G. 8. A. at rate of compensation in 
excess of maximum rate for grade in 
which his position is initially placed 
may not continue to receive that rate 
of compensation upon his being as- 


Page 
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319 


seen 
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Initial salary rates—Continued 
Transfer from unclassified to classified 
position—Continued 


Page | COMPENSATION—Continued Page 
Initial salary rates—Continued 
Transfer. promotion, demotion, reinstate- 
ment, etc. in general—Continued 


signed change in duties, which in- 
volves change in position, even though 


agency, even though employee has 
been promoted or demoted after Sept. 


positions are in same grade_-.._.-....- 323 9S Bile dndenncimicccnaaceacecsstcnues 141 
t inclusion of administrative basic rate Certification of persons terminated by 
increase in unclassified position— reduction in force to defense agency, 
under Federal Employees Pay Regs.. if qualified, at grades and salaries not 
compensation payable to employees in excess of those last held in terminat 
whose positions are placed under ing agency as required by sec. 1302 (b) 
j Classification Act is based on rate of of Supplemental Appro. Act, 1951, is 
j compensation employee was receiving not discretionary, so that lack of such 
immediately prior to transfer and not certification at time otherwise quali 
rate to which his compensation might fied employee ‘s appointed to defense 
have been increased had he remained agency position would not except 
| in his original position, and therefore employee from such statutory grade 
automatic annual increase which and salary restriction._............--- 353 
j postal service employees would have Grade and salary restrictions in sec. 
received had they not been transferred 1302 (b) of Supplemental Appro. Act, 
| to G. 8. A. is not for consideration in 1951, on certification oi persons termi 
' determining compensation to be paid nated under reductions in force to 
such employees in positions placed defense agency positions are not 
| under Classification Act.............- 323 applicable to any other type of certifi 
i inclusion of longevity increases—under cation authorized under civil-service 
Federal Employees Pay Regs., com laws and regulations, and therefore 
j pensation payable to employees whose restrictions would not apply where 
i positions are placed under Classifica- employee had established his eligi 
| tion Act is based on rate of compensa bility for appointment to higher grade 
| tion employees were receiving immedi position in competitive examination. 
| ately prior to transfer and therefore without reference to his having been 
| longevity increases for which necessary separated by reduction in force--._...-. 353 
service had been completed but which Prohibition in sec. 1302 (a) of Supple 
had not been received by Post Office mental Appro. Act, 1951, against rein 
Dept. employees prior to their trans statement of employees separated from 
fer to G. 8. A. may not be included in service through reduction in force 
salaries to be paid employees in posi above grade held by them on Sept. 1, 
tions placed under Classification Act.. 323 1950, applies to employees who have 
Rate in excess of minimum of grade— been promoted, transferred, or ap 
legal consultant appointed under sec pointed to position of higher grade 
710 (c) of Defense Production Act ot after Sept 1, 1950, and therefore em 
1950, authorizing employment of ex ployee who has not received higher 
perts and consultants by contract grade since Sept. 1, 1950, and who is 
without regard to civil-service and subsequently separated by reduction 
classification laws as authorized by in torce may be selected, noncompeti 
act of Aug. 2 1946. who receives tively or competitively. for appoint 
attorney adviser appointment unde: ment in nondefense agency without 
classification laws is not exempt from regard to grade of position he occupied 
provisions of sec. 801 of Classification I es Oh Sd cc tameenanece 353 
Act of 1949 requiring all new appoint Prohibition in sec. 1302 (a) of Supple 
ments to be made at minimum rate o mental Appro Act, 1951, against rein 
appropriate grade. ................... 375 statement of employees separated from 


Transfer, promotion. demotion reinstate- 


ment, etc., in general: 

Employee separated from _ service 
through reduction in torce after Sept 
1, 1950, who is required under sec 
1302 (b), Supplemental Appro. Act 
1951, to be certified as eligibie for 
appointment to position in defense 
program may be certified for such 
appointment at not to exceed grade 
and salary last held in terminating 


service through reduction in force 
above grade held by such employees 
on Sept. 1, 1950, is not limited solely 
to reinstatements under procedure 
applicable to classified civil service. 
but contemplates reemployment in 
entire Federal civil service, and there 
fore reinstatement restriction is appli- 
cable to competitive personnel actions 
as well as to noncompetitive personnel 
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Initial salary rates—Continued 

Transfer, promotion, demotion, reinstate- 
ment, etc., in general—Continued 

Separation from service through reduc- 
tion in force does not occur until 
employee actually is separated from 
rolls of agency, and therefore grade 
and salary restriction in sec. 1302 (a) 
of Supplemental Appro. Act, 1951, 
applicable to persons terminated under 
reduction in force, would not preclude 
appointment of employee who has 
been reached for reduction in force 
action to position at higher grade in 
another agency, prior to actual sepa- 
ration from first agency............... 
Administrative regulation waiver—initial 

salary rate of employee which was 
fixed upon his promotion at rate com- 
parable with his highest previous 
Salary in accordance with current 
civil-service regulations, but a rate 
higher than authorized under existing 
administrative regulations, is not re- 
quired to be adjusted to lower rate, 
in view of established rule that admin- 
istrative regulations may be waived 
by administrative action............-. 

Leaves of absence. See Leaves of Absence. 


Limitations: 


Aggregate limitation. 
aggregate limitation 
Rates. See Compensation, rates, limitations. 


See Compensation, 


Overtime: 


Panama Canal employees—pilots—Pana- 
ma Cana! pilots having been held by 
Civil Service Com. to be officers or mem- 
bers of crews o! vessels within meaning 
of sec, 202 (8), Classification Act of 1949, 
and. as such, excepted from compensa- 
tion provisions of that act. it is manda- 
tory under said section that their com- 
pensation be fixed and adjusted from 
time to time as nearly as is consistent 
with public interest in accordance with 
prevailing rates and practices in mari- 
time industry; also, effect of sec. 202 (8) 
is to render inapplicable to such pilots 
the overtime compensation provisions of 
sec. 201, Federal Employees Pay Act of 
1945, as amended__..... comntihnaniiatiliaintininia 

Travel time—use of Govt.-owned vehicle— 
time consumed by per annum employee, 
outside regularly ordered overtime 
hours. in traveling in Govt.-owned ve- 
hicle to and from port in connection with 
officia! inspection of ship may not be re- 
garded as work so as to entitle employee 
to overtime compensation. under pro- 
vision of sec. 201, Federal Employees 
Pay Act of 1945 for all such time in ex- 
cess of 40 hours in any one workweek; 
however, authorized per diem allowance 

may be paid employee while in travel 
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353 


Overtime—Continued 


status without regard to whether he re- 
ceives regular or overtime compensation 
i ibivcusieiemnninctcnininnn 


Panama Canal employees: 


Overtime. See Compensation, overtime. 
Panama Canal employees. 

Pilote—computation—Panama Canal pi- 
lots having been held by Civil Service 
Com. to be officers or members of crews 
of vessels within meaning of sec. 202 (8), 
Classification Act of 1949, and. as such, 
excepted from compensation provisions 
of that act, it is mandatory under said 
section that their compensation be fixed 
and adjusted from time to time as nearly 
as is consistent with public interest in 
accordance with prevailing rates and 
practices in maritime industry; also, 
effect of sec. 202 (8) is to render inappli- 
cable to such pilots the overtime com- 
pensation provisions of sec. 201, Federal 
Employees Pay Act of 1945. as amended. 


Pay ments—underpay ments—ad ministrative 


adjustments—employee who is qualified 
for and performs duties of position but 
who, through administrative error is not 
paid lawiul salary attaching to position, 
may have his salary corrected retroactively 
by appropriate administrative action with- 
out such payment being regarded as retro- 
active promotion such as ordinarily is pro- 
hibited by law 


Periodic within-grade advancements: 


Erroneous reempioyment—entitiement to 
advancement accruing after disqualifica- 
tion notice—where administrative per- 
sonne! action in reinstating employee 
was found upon post audit by Civil Serv- 
ice Com. to have been erroneous but 
not due to bad faith on part of employee, 
and notice of disqualification given em- 
ploying agency permitted retention of 
employee in his employment for period 
of 30 days from date of receipt of such 
notice, employee may be paid compen- 
sation for period of retention, including 
within-grade salary advancement to 
which he became entitled during that 
period and jump sum for accrued annual 

Waiting period commencement—eligibility 
as affected by temporary promotions— 
employees who receive temporary pro- 
motions of approximate duration are en 
titled upon restoration to position or 
positions of same or different grade from 
those held prior to promotions to with- 
in-grade salary advancements after ex- 
piration of required waiting period from 
last equivalent increase received in regu- 
lar positions. even though they received 
within-grade salary advancements while 

ET 
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COMPENSATION--Continued Page | COMPENSATION—Continued 
Promotions: Rates—Continued 


Automatic—civilian employees generally. 
See Compensation, periodic within-grade 
advancements. 

Employees reinstated after reduction in 
force—there is perceived no restriction 
in Supplemental Appro. Act, 1951, upon 
employee separated from service through 
reduction in force who has been rein- 
stated in position not above grade held 
by him on Sept. 1, 1950, being promoted 
to higher grade within reasonable time, 
provided such promotion is temporary 
as required by sec. 1302 (a) of act, and 
Civil Service Com. may provide by 
regulations for promotion of such em- 
ployee after reasonable period of time in 
grade in which reinstated 

Periodic within-grade advancements. See 
Compensation, periodic within-grade ad- 
vancements. 


Rates: 


Initial rate upon transfer, promotion, 
reinstatement, etc. See, generally, Com- 
pensation initial salary rates. 

Limitations: 

Employees reinstated after reduction in 
force: 

Employee separated from service 
through reduction in force after 
Sept. 1, 1950, who is required under 
sec. 1302 (b). Supplemental Appro. 
Act, 1951. to be certified as eligible 
for appointment to position in de- 
fense program may be certified for 
such appointment at not to exceed 
grade and salary last held in termi- 
nating agency, even though em- 
ployee has been promoted or de- 
moted after Sept. 1, 1950. 

Certification of persons terminated by 
reduction in force to defense agency, 
if qualified, at grades and salaries 
not in excess of those last held in 
terminating agency as required by 
sec. 1302 (b) of Supplementa! Appro. 
Act, 1951, is not discretionary, so 
that lack of such certification at time 
otherwise qualified employee is ap- 
pointed to defense agency position 
would not except employee from 
such statutory grade and salary 
restriction 

Prohibition in sec. 1302 (a) of Supple- 
mental Appro. Act, 1951. against 
reinstatement of employees sepa- 
rated from service through reduction 
in force above grade held by such 
employees on Sept. 1, 1950, is not 
limited solely to reinstatements 
under procedure applicable to clas- 
sified civil service, but contemplates 
reemployment in entire Federal 
civil service, and therefore reinstate. 
ment restriction is applicable to 


Limitations—C ontinued 
Employees reinstated after reduction in 
force—Continued 
competitive personnel actions as 
well as to noncompetitive personnel 
actions 
Prohibition in sec. 1302 (a) of Sup- 
plemental Appro. Act, 1951, against 
reinstatement of employees sepa- 
rated from service through reduction 
in force above grade held by them 
on Sept. 1, 1950, applies to em- 
ployees who have been promoted, 
transferred, or appointed to position 
of higher grade after Sept. 1, 1950, 
and therefore employee who has not 
received higher grade since Sept. 1, 
1950, and who is subsequently sepa- 
rated by reduction in force may be 
selected, noncompetitively or com- 
petitively, for appointment in non- 
defense agency without regard to 
grade of position he occupied on 
Sept. 1, 1950 
Separation from service through re- 
duction in force does not occur until 
employee actually is separated from 
rolls of agency and therefore grade 
and salary restriction in sec. 1302 (a) 
of Supplemental Appro. Act, 1951, 
applicable to persons terminated 
under reduction in force, would not 
preclude appointment of employee 
who has been reached for reduction 
in force action to position at higher 
grade in another agency, prior to 
actual separation from first agency -- 
Reduction in force employees receiving 
new appointments—grade and salary 
restrictions in sec. 1302 (b) of Sup- 
plemental Appro. Act, 1951, on certi- 
fication of persons terminated under 
reductions in force to defense agency 
positions are not applicable to any 
other type of certification authorized 
under civil-service laws and regula- 
tions, and therefore restrictions would 
not apply where employee had es- 
tablished his eligibility for appoint- 
ment to higher grade position in com- 
petitive examination, without refer- 
ence to his having been separated by 
reduction in force 
Special and temporary services—Li- 
brary of Congress employees—funds 
provided by Legislative Branch 
Appro. Act for 1951 for special and 
temporary services and extra special 
services of regular employees of Li- 
brary of Congress at rates of compensa- 
tion to be fixed by Librarian, and for 
services of other employees of Library 
engaged by day or hour, are not subject 
to maximum compensation limita- 
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COMPENSATION— Continued 
Rates—Continued 
Limitatione—C ontinued 
tions of Classification Act of 1949, nor 
to any other limitation, and therefore 
there is no limitation on rates of com- 
pensation which may be fixed and paid 
for such services, provided aggregate 
payments therefor do not exceed maxi 
mum amounts made available by act. 
Reappointments, reinstatements, etc. See, 
generally, Compensation, initial salary 
rates: Compensation, reemployment. 
Reemployment—erroneous reemployment 
generally—retention of employee after 
notice of disqualification—where adminis. 
trative personnel action in reinstating 
employee was found upon post audit by 
Civil Service Com. to have been erroneous 
but not due to bad faith on part of em 
ployee, and notice of disqualification 
given employing agency permitted reten- 
tion of employee in his employment for 
period of 30 days from date of receipt of 
such notice, employee may be paid com 
pensation for period of retention. including 
within-grade salary advancement to which 
he became entitled during that period and 
lump sum for accrued annual leave__..... 
Salary tables: 
Executive branch of Govt.: 
40, 44, and 48-hour week: 
Per annum employees generally—Cir. 
Letter B-50870, Oct. 5, 1950......._. 
Per annum employees subject to socia! 
security tax withholding—Circ. Let- 
ter B-50870, Nov. 22, 1950........... 

Longevity step-increases: 

Circ. Letter B-50870, Oct. 5, 1950. .._. 
Cire. Letter B-50870, Nov. 22, 1950... 
Social security tax withholding—Circ 
Letter B-50870, Nov. 22, 1950......... 
Separation from service. See Compensation, 
discharges and dismissals. 
Sundays and Holidays. See Sundays and 
Holidays, compensation. 
Suspension from duty: 
Compensation for period of unjustified 
suspension: 

Employee competitive service status re- 
quirements—employee who receives 
reinstatement appointment in Federal 
service subject to loyalty investigation 
pursuant to Civil Service regulations 
and E. O. No. 9835. and who is later 
rated ineligible for such employment 
and suspended upon ground of dis 
loyalty, is not ‘in classified Civil 
Service” within meaning of act of 
Aug 2, 1912, as amended by act of 
June 10, 1948, so as to be entitled, upon 
restoration after appeal. to compensa- 
tion for period of his suspension from 


Involuntary leave without pay status— 
term suspension from service as used 
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Suspension from duty—Continued 
Compensation for period of unjustified 
suspension—C ontinued 
in back-pay provisions 0! act of June 
10, 1948, primarily is concerned with 
charges arising out of employee’s con- 
duct, and therefore involuntary plac 
ing of employee on leave without pay 
pending action on disability retire 
ment application administratively 
filed for employee, pursuant to provi 
sions of Civil Service Retirement Act 
was not suspension from service within 
meaning of act so as to entitle em 
ployee upon restoration to duty to 
compensation for period he was car 
ried in leave without pay status...... 
Transfers—initial salary rates. See Com 
pensation, initial salary rates. 
Travel time—Overtime. See Compensation, 
overtime, travel time. 
Vessel employees: 
Bonus payments: 

‘Area bonus” payable to members of 
crews of vessels while being in nature 
of additional rather than basic com 
pensation, is nevertheless an element 
of compensation within purview of sec 
202 (8) of Classification Act of 1949 to 
be administratively fixed and adjusted 
from time to time as nearly as is con- 
sistent with public interest in accord 
ance with prevailing rates and prac 
tices in maritime industry............ 

Where administrative determination to 
resume area bonus to members of 
crews of vessels prospectively effective, 
rather than retroactively, was premised 
upon determination that it would not 
be “consistent with public interest” 
to commence payment as of earlier 
date, it would not be proper for ad 
ministrative officer to review or recall 
such determination so as to retroactive 
ly change rights vested as result ot! 
exercise of administrative discretion 
conferred by sec. 202 (8) of Classifica 
ES 

Collective bargaining agreements—retro- 
active payments—agreement to make 
retroactive payments of area bonus to 
members of crews of vessels, followed 
generally in maritime industry, which 
was arrived at through collective bar 
gaining between maritime unions and 
shipping operators, may be regarded as 
practice of maritime industry which 
may be followed by Military Sea Trans 
portation Service, ii administratively 
determined to be in public interest... 

Panama Canal. See Compenastion, Pana- 
ma Canal employees. 

Within-grade periodic advancements. See 

Compensation, periodic within-grade ad- 

vancements. 
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CONCESSIONS: Page | CONTRACTS— Continued Page 
Payment of percentage of profit—inclusion Construction: 
of taxes in gross receipts—legal liability Tax provisions. See Tazes. 


for payment of Federal and Arizona gaso- 
line taxes rests upon producer, distributor 
or vendor and is in no way affected by 
failure to collect tax from consumer, so 
that amounts representing such taxes 
collected by concessioner incident to sale 
of gasoline under Govt. contract should 
be included in gross receipts upon which 
franchise fee payable to U. 8. is computed 


Coal—increased costs. See Contracts, in- 
creased costs. 


Trade custom effect—where provision in 
contract for repair and rehabilitation of 
existing building makes contractor re- 
sponsible for protection of work until 
final acceptance and delivery of building 
“complete and undamaged,” contractor 
may not be relieved of responsibility for 
replacing thermopane glass which he re- 
installed and which developed cracks 


ance, contemplates changes affecting 
entire contract work, and therefore 


ST nvciacnbcecasetenelnnascuns 519 during progress of work, even though it 
Public buildings: may be common trade practice to make 
Leased post office quarters—use of space no warranty on life of such glass after it is 
for concession stands—term ‘Federal SII icns cepaienieenmuianmeadameaaeeare 264 
building” as used in act of June 20, 1936, Damages: . 
as amended, authorizing operation of Actual—increased costs. See Contracts, in- 
concession stands by blind persons in creased costs. 
Federal and other buildings in U. 8., Arising out of breach of contract generally— 
may be regarded as including buildings where due to failure of contractor to 
leased by U. S. as well as those owned by make delivery of transformers and light 
U. 8., so that space in leased post office ning arresters within time stipulated in 
quarters may be used for such purposes, contract it was necessary for Govt. to 
provided lessor agrees to such usage....-. 117 purchase electric energy and incur ex- 
Term “Federal building” defined—term penses for labor and materials to make 
“Federal building” as used in act of maximum use of existing facilities, ad- 
June 20, 1936, as amended, authorizing ditional expenses so incurred were such 
operation of concession stands by blind as might reasonably have been expected 
persons in Federal and other buildings to flow from failure to make timely de- 
in U. 8., may be regarded as including livery and therefore are chargeable to 
buildings leased by U. S. as well as those contractor notwithstanding contract did 
owned by U. 8S., so that space in leased not contain provisions for either liqui- 
post office quarters may be used for such dated or actual damages.__............- 191 
purposes, provided lessor agrees to such Damage to public buildings. See Public 
tt tiedlsdalmidindisstuhanhoeenateanee 117 Buildings. 
CONTRACTS: Liquidated: 
Assignments—Claims. See Claims, assign- Delays—additional work—construction 
ments, contracts. contract provision for equitable ad- 
Awards: justment of contract, in event contract- 
Certificates—revision—Gen. Regs. 5l- ing officer authorizes specification 
Supp. 12, Sept. 18, 1950. ...........-.... 537 changes affecting time required for its 
To other than lowest bidder. See Bids, performance, contemplates changes af- 
acceptance or rejection, acceptance of fecting entire contract work, and there- 
other than lowest. fore extension of time granted con- 
Change orders—performance requirements tractor in connection with authoriza- 
as related to original contract—construc tion of extra work for portion of con- 
tion contract provision for equitable ad- tracted project applies not only to that 
justment of contract, in event contracting portion but also to entire contract, so 
officer authorizes specification changes af- that liquidated damages chargeable 
fecting time required for its performance, under contract in event of delay in 
contemplates changes affecting entire con completion of work are for assessment 
tract work, and therefore extension of time on basis of delay in completion of en- 
granted contractor in connection with tire work as modified by changeorders 345 
authorization of extra work for portion of Extensions of time. See Contracts, dam- 
contracted project applies not only to that ages, liquidated, delays. 
portion but also to entire contract, so that Provisions—assessment based on con- 
liquidated damages chargeable under con- tract as modified—construction con- 
tract in event of delay in completion of tract provision for equitable adjust- 
work are for assessment on basis of delay in ment of contract, in event contracting 
completion of entire work as modified by officer authorizes specification changes 
irda iain Pnciectinedeblantonncen> 345 affecting time required for its perform- 





728 


CONTRACTS— Continued 















Damagee—C ontinued 

Liquidated—Continued 
extension of time granted contractor 
in connection with authorization of 
extra work for portion of contracted 
project applies not only to that portion 
but also to entire contract, so that 
liquidated damages chargeable under 
contract in event of delay in comple- 
tion of work are for assessment on basis 
of delay in completion of entire work 
as modified by change orders. -......-.. 


Discounts: 


Commencement of discount period—com- 
mencement date not specified—general 
rule—discount period generally is to be 
considered as beginning to run from date 
that purchased articles are delivered to 
purchaser, in absence of specific stipula- 
tions otherwise, so that where purchase 
order providing for discount does not 
contain any specific provision for deter- 
mining when discount period begins, 
such period is properly for computing 
from date supplies are received by Govt. 

Delays—invoice deficiencies—where con- 
tract, originally specifying unit prices 
for supplies and containing offer of dis- 
count for payment within specified num- 
ber of days after delivery or receipt of 
correct invoice, was subsequently modi- 
fied to provide for reduction in contract 
price due to failure of supplies to meet 
Govt. specifications, and payment was 
made within specified number of days 
after receipt of corrected invoice, refund 
of discount deducted is unauthorized, 
even though payment as made was not 
within specified number of days after 
receipt of supplies, invoice properly 
having been returned for correction in 
accordance with contract as modified__- 

Eight-hour law. See Contracts, labor stipu- 

lations, eight-hour law. 

Foreign products: 

Particular product exemptions—perishable 
foods—authority to purchase perishable 
foods contained in Defense Appro. Act, 
1951, which is exception to prohibition 
therein against use of appropriated funds 
for procurement of any article of food 
or clothing not grown or produced in 
U. 8. or its possessions does not permit 
off-shore purchases of beef by Army 
establishments located outside U. 8. as 
long as beef of satisfactory quality and 
sufficient quantity can be obtained in 
U. 8. at U. 8S. market prices. .........-. 

Purchase justification requirements—un- 
der provisions of sec. 2 of Buy American 
Act of 1933. as amended, prohibiting 
purchase of articles, materials, or sup- 
plies which are not mined, produced, or 
manufactured in U. S., contract may 

not be awarded for delivery of pillows 
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stipulated to be made from oriental duck 
down and feathers, when bids have also 
been received offering to furnish pillows 
made from domestic down and feathers 
at reasonable prices, in absence of ad- 
ministrative determination that pur- 
chase of domestic product would be in- 
consistent with public interest.......... 


Freight charges: 


Damage, loss, or destruction in transit. 
See Property, private, damage, loss, or 
destruction, transit 

Government liability—delivery at destina- 
tion requirement—common carrier is not 
entitled to payment of freight for ship- 
ment of household goods unless it com- 
pletely performs its contract by deliver- 
ing goods to consignee at destination, 
and therefore settlement by insurance 
company with Army officer whose 
household goods were destroyed by fire 
while en route from one station to 
another did not alter or change carrier’s 
obligation to hau! and deliver goods in 
accordance with contract of carriage so 
as to make U. S. liable for freight charges. 


Gasoline and oil—purchases else where— 


limit of Govt. liability—where fuel oi) was 
purchased on open market from former 
contractor at price in excess of that stipu- 
lated in existing contract with another 
contractor, due to error on part oi the 
purchasing officer in assuming that new 
contract had been or would be awarded to 
former contractor, such open market pur- 
chase was beyond scope of said officer’s 
authority, and, therefore, the Govt. is not 
obligated to pay any amount in excess of 
existing contract price for oil...........- 


Grant agreements— modification after com- 


pletion. See States, Federal aid, loans or 
grants. 


Increased costs: 


Detaulting contractor—measure of dam- 
ages—where due to failure of contractor 
to make delivery of transiormers and 
lightning arresters within time stipulated 
in contract it was necessary for Govt. to 
purchase electric energy and incur 
expenses for labor and materials to make 
maximum use oi existing facilities, addi- 
tional expenses so incurred were such as 
migh* reasonably have been expected to 
flow from failure to make timely delivery 
and therefore are chargeable to con- 
tractor notwithstanding contract did 
not contain provisions for either liqui- 
dated or actuai) damages................ 

Wages—coal contracts—failure to specify 
predominant occupationa! class of em- 
ployees— where coai purchase conditions 

made part of contract provided for 

percentage price adjustment in case of 
wage changes after opening o! bids, 
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CONTRACTS—Continued 
Increased costs—C ont inued 

based on predominant occupational 
class of labor receiving same wage rate 
specified by contractor, and contractor, 
with exception of one mine, did not 
correctly designate predominant oc- 
cupational class of labor until] after 
increase in wage rates became effective, 
payment of any amount in addition to 
contract price is unauthorized except for 
shipments made from mine where pre- 
dominant class of labor was correctly 

designated 
Labor stipulations—eight-hour law—ambu- 
lance service—contracts for furnishing 
ambulance service for Veterans Adm. 
beneficiaries with payment on trip and 
mileage basis are contracts for transporta- 
tion, and fall within transportation excep- 

tion of Eight-Hour Law of June 19, 1912, 

as amended, and therefore requirements of 

act need not be included in such contracts_ 
Leases. See Leases. 
Mistakes— Bids. See Bids, mistakes. 
Modification. See. also, Contracts, reforma- 
tion. 

Additional work or quantities—advertising 
for bids requirement. See Adrertising, 
necessity or nonnecessity. additional work 
or quan/tties. 

Grant agreements. See States, Federal aid, 
loans or grants. 

Payments: 

Assignments. Sec Claims, assignments, 
contracts | 

Set-off. S ee Set-off 

Personal services See Personal Services. 

Price—adjustment—labor, material, etc. 
fluctuations—where coal purchase condi- 
tions made part of contract provided for 
percentage price adjustment in case of wage 
changes after opening of bids, based on pre- 
dominant occupational class of labor re- 
ceiving same wage rate specified by con- 
tractor, and contractor. with exception of 
one mine did not correctly designate pre- 
dominant occupational! class of labor until 
after increase in wage rates became effec- 
tive. payment of any amount in addition 
to contract price is unauthorized except for 
shipments made from mine where pre- 
dominant class of labor was correctly 
designated 

Reformation: 

in generai—contract for purchase of coal 
which through mutual! mistake of parties 
did not provide for adjusting contract 
prices in event of mine or freight in- 
creases, as stipulated in letter accom- 
panying contractor’s bid, may be reform- 
ed to reflect true understanding and 
agreement of parties 

intention o1 parties not expressed—error in 
drafting contract—contract for purchase 
of coal which through mutual! mistake of 
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Reformation—Continued 


parties did not provide for adjusting con- 
tract prices in event of mine or freight 
increases, as stipulated in letter accom- 
panying contractor’s bid, may be reform- 
ed to reflect true understanding and 
agreement of parties 


Releases: 


Construction generally—.elease of claims 
arising under contract is to be construed 
as limited in its operation to such claims 
and demands as were contemplated by 
parties at time of its execution, and there- 
fore release executed by contractor after 
acceptance of final payment in accord- 
ance with pay estimate by which Govt, 
intended to reimburse contractor for all 
items actually furnished and by which 
contractor expected to receive full pay- 
ment therefor need not be construed as 
operating to preclude payment for item 
actually furnished but which through 
mutual misunderstanding, oversight, or 
mistake was not listed on final pay esti- 


Effect on subsequent claims—release of 
claims arising under contract is to be 
construed as limited in its operation to 
such claims and demands as were con- 
templated by parties at time of its execu- 
tion, and therefore release executed by 
contractor after acceptance of final pay- 
ment in accordance with pay estimate 
by which Govt. intended to reimburse 
contractor for all items actually furnish- 
ed and by which contractor expected to 
receive full payment therefor need not 
be construed as operating to preclude 
payment for item actually furnished but 
which through mutual misunderstand- 
ing, oversight, or mistake was not listed 
on final pay estimate 

Mistake in expressing intention of parties, 
in general—reiease of claims arising un- 
der contract is to be construed as limited 
in its operation to such claims and de- 
mands as were contemplated by parties 
at time of its execution, and therefore re- 
lease executed by contractor after ac- 
ceptance of final payment in accordance 
with pay estimate by which Govt. in- 
tended to reimburse contractor for all 
items actually furnished and by which 
contractor expected to receive full pay- 
ment therefor need not be construed as 
operating to preclude payment for item 
actually furnished but which through 
mutual misunderstanding oversight, or 
mistake was not listed on final pay 
estimate 


Renegotiation—recapture of excess profits— 


Govt. right to collect from assignee—hold 
ing by Comptroller General! in decision 
B-84138. May 17, 1949, that price revision 
article of contract providing for retention 
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or repayment of any amounts by which 

contract price is found to exceed fair and 

reasonable price is enforceable against as- 
signee under Assignment of Claims Act of 

1940, should not be regarded as applicable 

to renegotiation cases, as question of Govt. 

right to recover from assignee amounts 
paid under contract because of subsequent 
determination in renegotiation proceedings 
that contractor assignor had earned ex- 
cessive profits under his renegotiable Govt. 
contract has not been subject of decision by 

Comptroller General..................... 

Sales of Government property See Sales. 

Spec‘ fications: 

Changes—performance requirement as 
related to original contract—construc 
tion contract provision for equitable 
adjustment of contract, in event con 
tracting officer authorizes specification 
changes affecting time required for its 
performance, contemplates changes af- 
fecting entire contract work, and there 
fore extension of time granted contractor 
in connection with authorization of 
extra work for portion of contracted 
project applies not only to that portion 
but also to entire contract, so that 
liquidated damages chargeable under 
contract in event of delay in completion 
of work are for assessment on basis of 
delay in completion of entire work as 
modified by change orders_............. 

Labor stipulations. See Contracts, labor 
stipulations. 

Restrictive—justification—fact that par- 
ticular bidder may be unable to meet 
specifications describing highly special- 
ized scientificequipment similar in many 
respects to that offered by competitor 
which were administratively considered 
necessary to meet particular needs of 
Govt. will not be sufficient to warrant 
conclusion that such specifications are 
restrictive to point of precluding free 
and open competition .................. 

Telephones. See Telephones. 

Wage _sstipulations— increased 

Contracts, increased costs, wages 


costs. See 


CORPORATIONS: 


Government—audit of account by Generai 
Accounting Office, in general—form ap- 
proval procedure—accounting forms and 
procedures and revisions of existing forms 
used solely within an organization subject 
to audit required under sec. 105 of Govt 
Corp. Control Act which have prior ap 
proval of representatives of Corp. Audits 
Div. of G. A. O. will not require personal 
approval of Comptroller General; how 
ever, forms or procedures affecting oper- 
ation of other agencies such as forms which 
are to be transmitted to Div. of Disburse- 
ment of Treasury Dept. where they will 
serve as basis of disbursements and will be 
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included in accounts of disbursing officers, 
are required to have formal approval of 
Comptroller General 


COST-OF-LIVING ALLOWANCE: 
See Allowances and Differentials. 
COURTS: 
Costs: 


Government liability, in general: 

In view of discretionary power of dis- 
trict court or Court of Claims under 
sec. 2412 (b), title 28 U. 8S. Code, to 
allow costs to prevailing party if U.S 
puts in issue plaintiff's right to recov- 
er, plaintiff who recovers specific sum 
under Court of Claims judgment, 
which does not specifically allow costs, 
is not entitled to additional amount 
to cover fees paid to Clerk of Court of 
Claims or Clerk of Supreme Court... 

Bankruptcy proceedings—in view of pro- 
visions of 28 U. 8. C. 2412 (a), making 
U. 8. liable for court fees and costs 
only when such liability is expressly 
provided for by act of Congress, and 
of absence of any provisions in Bank- 
ruptcy Act, as amended, which ex 
pressly divest U. S. of its statutory 
immunity from payment of such 
charges, court fees and costs prescribed 
pursuant to said Bankruptcy Act may 
not be paid from funds appropriated 
Oe BN. OF CIR ccc antitnedecocence 


Fines—disposition—Custom Service viola- 


tions—in disposing of moneys received 
covering fines, penalties and forfeitures in 
customs cases and cases involving viola- 
tions of Export Contro! Act of 1949, U. 8. 
Dist. Ct. should, in view of provisions of 
secs. 528 and 1524, title 19, U. 8. Code, turn 
proceeds, less proper court costs and 
charges, over to collector of customs by 
official check for deduction therefrom of 
reimbursable charges incident to seizures 
and for distribution according to law.-... 


Judgments, decrees, etc.: 


Appeals—interest. See Jnterest, sudg- 
ments, appealed cases. 

Payments—claims involving same mat- 
ters—consideration of by G. A. O.—pro- 
vision of sec. 178, Judicial Code (28 U. 8. 
C, 285), that payment of amount due by 
any judgment of Court of Claims, as 
provided by law, shall be full discharge 
to U.S. ofall claim and demand touching 
any of matters involved in controversy 
operates as bar to consideration by 
G. A. O. of claim of customs inspector for 
additional extra compensation for serv 
ices performed during period of time 
included in judgment of said Court 
which has been paid 


CUSTOMS SERVICE: 
Violations—fines—disposition—in disposing 


of moneys received covering fines, penal 
ties and forfeitures in customs cases and 
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CUSTOMS SERVICE—Continued 
cases involving violations of Export Con 
trol Act of 1949, U. 8. Dist. Ct. should, in 
view of provisions of secs. 528 and 1524, title 
19, U. 8. Code, turn proceeds, less proper 
court costs and charges, over to collector of 
customs by official check for deduction 
therefrom of reimbursable charges incident 
to seizures and for distribution according 
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Continued 

Administrative officers—Continued 

inclusions of illustrations, engravings, 

or photographs in matter to be printed 

by GPO may be exercised by Chief 

Clerk upon redelegation of authority to 

that officer from Administrative As- 
sistant Sec. of Dept. of Interior 

530 Further delegation by one delegated— 

authorization in Reorganization Plan 

No. 3 of 1950 for Sec. of Interior to dele- 

gate to subordinates performance of any 


See Contracts, damages. 
DEATH GRATUITIES: 
See Gratuities. 


DECEDENTS’ ESTATES: 
Checks: 


Claims procedure: 

Gen. Regs. 104—Supp. 1, Oct. 23, 1950_- 
Gen. Regs. 104— Revised, Apr. 5, 1951- 
Claims, in general—forms and procedure— 
Gen. Regs. 104—Supp. 1, Oct. 23, 1950_._. 


Gratuities—six months’ death. See Gratui- 


ties, siz months’ death. 

Lump-sum payments for annual leave oi 

civ‘lian employees, in general. See Leaves 

of Absence, annual, lump sum payments 

beneficiaries or estates of decedents 

Pay: 

Right to elect method of pay computation: 
Legal representatives authority to exer- 

cise right of election: 

Legal representatives of estates ol 
incompetent or deceased members of 
uniformed services retired for phy 
sical disability, with pay, or who 
were entitled to receive such pay 
prior to effective date of Career 
Compensation Act of 1949, may 
exercise right granted in sec. 411 to 
such retired members to elect to 
qualify for disability retirement pay 
thereunder or to receive retirement 
pay computed under one of two 
methods in sec. 511 of act 

Legal representatives of estates of 
deceased or incompetent members or 
former members of uniformed serv 
ices retired for physical disabilhty 
prior to effective date of Career 
Compensation Act of 1949 may not 
on behalf of such persons elect to 
receive disability severance pay 
under sec. 411 in lieu of regular 
monthly retired pay under othe. 
provisions of act. 30 C. G. 40 dis 
tinguished 


PELEGATION OF AUTHORITY: 


Administrative officers: 

Discretionary matters, in general—author 
ization in Reorganization Plan No. 3 oi 
1950 for Sec. of Interior to delegate to 
subordinates performance of any func 
tion of Secretary contemplates succes 
sive redelegations, and therefore certifi 
cation function imposed upon Secretary 
by act of Mar. 3, 1905, with respect to 
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function of Secretary contemplates suc 
cessive redelegations, and _ therefore 
certification function imposed upon 
Secretary by act of Mar. 3, 1905, with 
respect to inclusions of illustrations, en- 
gravings, or photographs in matter to be 
printed by GPO may be exercised by 
Chief Clerk upon redelegation of author- 
ity to that officer from Administrative 
Assistant Sec. of Dept. of Interior 
illustration, etc.. inclusion in printed 
matter—authorization in Reorganization 
Plan No. 3 of 1950 for Sec. of Interior to 
delegate to subordinates performance ot 
any function of Secretary contemplates 
successive redelegations, and therefore 
certification function imposed upon 
Secretary by act of Mar. 3, 1905, with 
respect to inclusions of illustrations, 
engravings, or photographs in matter 
to be printed by GPO may be exercised 
by Chief Clerk upon redelegation. of 
authority to that officer from Adminis- 
trative Assistant Sec. of Dept. of In 


DEPARTMENTS AND ESTAB- 


LISHMENTS 


Heads—authority—deligation of. See dele- 


gation of Authority, administrative officers. 


Services bet ween: 


Dept. of Defense agencies and others: 
Billing procedure: 
Acctg. Sys. Memo 9—Revised, Aug. 


Acctg. Sys. Memo 9—Second Revi 
sion. Dec. 11, 1950 

Loan of equipment. See Property, public, 
interagency, etc., loans. 

Statutory reimbursement authority re- 
quirement—services rendered under De- 
fense Production Act of 1950—act of 
Sept. 27, 1950, appropriating funds for 
payment of obligations incurred pur- 
suant to Defense Production Act of 1950 
contains no authority for payment of ex- 
penses of defense production incurred 
prior to Sept. 27, 1950, or for transfer of 
any funds for purpose of reimbursing 
appropriations for obligations and ex- 
penses so incurred. and therefore there 
is no legal basis for reimbursing ap- 
propriation of Bur. of Foreign and Do- 
mestic Commerce for expenses and obli- 
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LISHMENTS—Continued 
Service bet ween—Continued 
gations otherwise properly incurred 
prior to Sept 27 1950, in performance of 
additional defense production functions 
imposed upon that Bur by Executive 


DISBURSING OFFICERS AND 
AGENTS: 
Accounts: 
See, also. Accownts 
Appropriations. funds, etc.: 
Disbursements and credits: 
Acctg. Sys. Memo. 15, April 16. 1951_. 
Acctg. Sys. Memo. 16, Apri] 26. 1951_. 
Treas. Dept.—G. A. O. Joint Reg 2, 
BI SR cise ctcitnccmtintcntntiioncs 
Repay ment procedure—reimbursements 
and refunds distinguished—Treas. 
Dept.—G. A O. Joint Reg. 1, Sept. 


Correction of errors in charges and cred- 
its: 
Revised procedure: 
Acctg. Sys.) Memo 9—Revised. Aug. 


Acctg Sys. Memo 9—Second Revi 
ime: Gee rOh WRB issu nciccecscds 
Acctg. Sys. Memo 12. Dec 11, 1950... 
Acctg. Sys. Memo. 12, Supp. 1. April 
Pe daebsicdbdbnbinhinnibvniilmndtns 
Depositary. See Accounts, depositary 
Exceptions: 
Gen Regs. 89, par. 1, Apr. 25, 1938, 


Gen Regs 89. pars. 2, 3, 4,5 Apr. 25, 
en SI, 5 vitiecbteinicccdinds 
Notices of—form and procedure—Circ. 
Letter B-99383, Mar. 30, 1951........- 
Repayments to appropriations— Acctg. Sys. 
Memo 10, Oct. 5, 1960.................. 
Supporting data requirements—requests for 
information—.orm and procedure—Circ. 
Letter B-28389. Aug. 16. 1950........... 
Symbolization procedure—Gen. Regs. 84— 
Second Revision. Nov. 20. 1950. 
Withdra wais and credits: 
Revised procedure: 
Acctg. Sys. Memo 9—Revised. Aug 


Acctg. Sys. Memo 9—Second Revi- 
sion, Dec. 11, 1950 ................. 
DISCHARGES AND DISMISSALS: 
See. also, Compensation, discharges and dis- 
missais; Pay, discharges and dismissals. 
Genera! effect of discharge oi Regular Army 
officer on “reliet from active duty” rights 
in Army oj U. S —termination of Regular 
Army officer’s temporary active duty 
commission in Army of U 8. concurrently 
witb honorable discharge from Regular 
Army under sec. 509 (h). act of Aug 7, 
1947. may be considered tantamount to 
relief from active duty in connection with 
which he is entitied under sec. 12, Pay 
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Continued 
Readjustment Act of 1942, as amended, 
to transportation of dependents at Govt. 
expense from last duty station to home... 

Revocation of discharge: 

Effect generally: 

Enlisted member of Army who on entry 
into service fraudulently concealed 
criminal record which disqualified him 
for enlistment, and who was dis- 
charged under other than honorable 
conditions upon discovery of fraud, is 
not entitled to pay and allowances for 
period served under fraudulent enlist- 
ment, even though discharge was 
reviewed by Army Discharge Review 
Board and changed to discharge under 
honorable condition... ..............- 

Enlisted member of Army who fraudu- 
jently concealed prior dishonorable 
discharge upon enlistment and who 
was given dishonorable discharge after 
discovery of fraud is not entitled to 
pay and allowances for any period 
served under fraudulent enlistment 
upon receiving honorable discharge as 
result of action taken by Army Dis- 
charge Review Board, even though he 
may have been temporarily restored 
to duty for several days prior to date 
of dishonorable discharge............- 

DISCOUNTS: 
See Contracts, discownts. 
DISTRICT OF COLUMBIA: 

School teachers—compensation—rate upon 
reemployment after retirement—school 
principal in Dist. of Col. public schools 
temporarily retired from her position by 
reason of disability may, under provisions 
of sec. 4 of Dist of Col. Teachers’ Retire- 
ment Act of Aug. 7 1946. upon reinstate- 
ment, be assigned to same salary class and 
rate of pay received at time of retirement 
and be given, effective on day of reinstate- 
ment. annual increase to which she became 
entitled on day of retirement..-........-.- 

EMPLOYEES: 

See Officers and Empitoyees. 
ENLISTMENT ALLOWANCE: 
See Gratuities, enlistment allowance 

ENLISTMENTS: 

Validity: 

Effect of fraudulent enlistment: 

Enlisted member of Army who on entry 
into service fraudulentiy concealed 
criminal record which disqualified him 
for enlistment, and who was dis- 
charged under other than honorable 
conditions upon discovery of fraud, is 
not entitled to pay and allowances for 
period served under fraudulent enlist- 
ment, even though discharge was 
reviewed by Army Discharge Review 
Board and changed to discharge under 
honorable condition. ................. 
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ENLISTMENTS—Continued Page| FAMILY ALLOTMENT AND AL- Page 


Validity—Continued 
Effect of fraudalent enlistment—Con, 

Enlisted member of Army who fraudu- 
lently concealed prior dishonorable 
discharge upon enlistment and who 
was given dishonorable discharge after 
discovery of fraud is not entitled to 
pay and allowances for any period 
served under fraudulent enlistment 
upon receiving honorable discharge as 
result of action taken by Army Dis- 
charge Review Board, even though he 
may have been temporarily restored 
to duty for several days prior to date 
of dishonorable discharge 


EQUIPMENT: 


Interagency. etc.. loans. See Property, 
putlic, interagency. etc., loans. 


ESTATES OF DECEDENTS: 


See Decedents’ Estates. 
FAMILY ALLOTMENT AND AL- 
LOWANCE: 
Dependents of enlisted members of uni- 
formed services: 
Administrative determination of depend- 
ency matters: 
Effect of career Compensation Act of 
1949: 

Where authority granted Secs. of 
Army and Navy under Servicemen’s 
Dependents Allowance Act of 1942, 
as amended, to make determinations 
establishing dependency with re- 
spect to family allowance applica- 
tions for class B and class B-1 de- 
pendents, or dependents of enlisted 
femaies, was not exercised prior to 
qualified repeal of that act by Career 
Compensation Act of 1949, inchoate 
right of persons concerned to such 
allowances was thereby terminated 
and no determinations or redetermi- 
nations with respect thereto may 
rT I. ccencendensaesne 

Where enlisted members or former 
enlisted members of uniformed 
services have not been and currently 
could not become entitled to benefits 
of saved pay provisions of Career 
Compensation Act of 1949, Sec. of 
department concerned may not 
exercise authority granted him under 
Servicemen’s Dependents Allow- 
ance Act of 1942, as amended, to 
make determinations establishing 
dependency with respect to family 
allowance applications filed by such 
members of their dependents as such 
authority remained in effect under 
1949 act only as to persons entitled 
to benefits of saved pay provisions 
of latter act 

While Servicemen’s Dependents Al- 
lowance Act of 1942, as amended, 
was repealed by Career Compensa- 


LOW ANCE—Continued 
Dependents of enlisted members of uni- 
formed services—Continued 
Administrative determination of depend- 
ency matters—Continued 
Effect of career Compensation Act of 
1949—Continued 
tion Act of 1949, authority granted 
Secs of Army and Navy under 1942 
act to make determinations of de- 
pendency matters may continue to 
be exercised in case of enlisted mem- 
bers of uniformed services entitied 
to benefits of saved pay provisions of 
sec. 515 of 1949 act whose applications 
for class A dependents family allow- 
ance were filed prior to effective date 
of that act and whose applications 
for family allowance for classes B 
and B-1 dependents, or dependents 
of enlisted females, were filed prior 
to such date and approved on or 
after that date but prior to date of 
approval of 1949 act 


FEES: 


Parking—Government vehicles. See Ve- 
hictes, Government, parking fees. 


FINES: 


See Customs Service, erolations, fines. 


FOREIGN PRODUCTS: 


See Contracts, foreign products. 
See Purchases, foreign products. 


FOREST SERVICE: 


Fire protection—State and municipal 
protection, etc., services. See Sfates 
protection, etc., services. 


FORMS: 


Accounting: 
Appropriations, funds, etc.: 
Correction of errors in charges and 
credits: 
Revised procedure: 
Acctg. Sys. Memo 9— Revised, Aug. 


Acctg. Sys. Memo 9—Second Revi- 
sion, Dec. 11, 1950 
Acctg. Sys. Memo 12, Dec. 11, 1950.. 
Repayment procedure: 
Acctg. Sys. Memo 10, Oct. 5, 1950.... 
Treas. Dept.—G. A O. Joint Reg 1, 


Withdrawals and credits: 
Revised procedure: 
Acctg. Sys. Memo 9— Revised, Aug. 


Acctg Sys. Memo 9—Second Revi- 
sion. Dec. 11. 1950 

Acctg. Sys. Memo. 9—Second Revi- 

sion, Supp. 2. April 30, 1951 
Approval by General Accounting Office— 
Government  corporations—accounting 
forms and procedures and revisions of 
existing forms used solely within an or- 
ganization subject to audit required un- 
der sec. 105 of Govt. Corp. Control Act 
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FORMS—Continued 


Accounting—Oontinued 

which have prior approval of representa 
tives of Corp. Audits Div. of G. A. O 
will not require personal approval of 
Comptroller General; however, forms or 
procedures affecting operation o. other 
agencies such as forms which are to be 
transmitted to Div. of Disbursement of 
Treasury Dept. where they will serve as 
basis of disbursements and will be in 
cluded in accounts of disbursing officers, 
are required to have formal approval of 
Comptroller General _..............---- 
Employer’s Quarterly Federa] Tax Re- 
turn—Form 9%41—Int. Rev.—Old-Age 
and Survivors Insurance tas—Gen. Regs 
96—Supp. 5, Dec. 19, 1950. 
individual Pay 

vised: 
Old-Age and Survivors Insurance tax— 
Gen. Regs. 96—Supp. 5, Dec. 19, 1950_ 
Revision for social security purposes— 
Gen. Regs. 102—Second Revision, 
eee 
Pay Roll Change Slip—Form 1126—revi 
sion for social security purposes Gen 
Regs. 102—Second Revision, Supp. 2, 
Pay Roll Control Register—Form 1125— 
cevision ‘or social security purposes— 
Gen. Regs. 102—Second Revision, Supp. 
DB Be, Fit entuencdcccddsnctee 
Pay Roll Control Register—Form 1125A— 
revision for social security purposes— 
Gen. Regs. 102—Second Revision, Supp. 
DR  isdncctachstdiundinéassince 
Pay Roll for Personal Services—Form 
1128—tevision for social security pur- 
poses—Gen. Regs. 102—Second Revi- 
sion, Supp. 2, Nov. 8, 1950._...........- 
Pay Roll for Personal Services—Form 
1128a—revision for social security pur- 
poses—Gen. Regs. 102—Second Revi- 
sion, Supp. 2, Nov. 8, 1950_............-. 
Pay Roll for Personal Services—Form 
1128— Revised—Old-Age and Survivors 
insurance tax—Gen. Regs. 96—Supp. 5. 


Card—Form 1127—Re- 


Public Voucher for Refunds—Form 1047— 
Old-Age and Survivors Insurance tax— 
Gen. Regs. 96—Supp. 5. Dec. 19, 1950__. 

Reconciliation Statement of Accounts Cur- 
rent—Acctg. Sys. Memo. 15. Apri) 16 

Record of Leave data Transferred-—Form 
1150—transfers bet ween Jan. 1 and June 
30. 1951—Gen. Regs. 111—Supp. 1, Dec. 

Schedule of Voucher Deductions—Form 
1096—Old- Age and Survivors Insurance 
taz—Gen. Regs. 96—Supp. 5, Dec 19, 

Statementand Certificate of Award—Form 

1036— Revised—revision—Gen. Regs. 51 

Supp. 12, Sept. 18. 1950...............-. 
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FORMS—Continued 


Accounting—Continued 
Statement of Depositary Account and Re- 
port of Checks drawn—P. O. Dept. 
accounts excepted—Acctg. Sys. Memo 
8—Supp. 1, July 26, 1950_.............. 
Dependency Allowances Affidavit, S. F. 
1037—rescinded—Gen. Regs. 57, Sept. 3, 
G. A. O. Form 3010, “‘Request for Informa- 
tion” —supporting data necessary on pay- 
ment vouchers—Circ Letter B-28389, 
RE oe nee Weeecncsontensestcnnane 
Newspaper advertising procurement, ete.— 
Gen. Regs. 109—Revised, Supp. 1, Jan. 2, 
Purchases and Services Other Than Per- 
sonal—certifying officer certification re- 
vision—Gen. Regs. 51—Supp. 11, Sept. 7. 
Payee certification revision—Gen. Regs. 
51—Supp. 11, Sept. 7, 1950 
Standard—overprinting— Gen. 
Second Revision, Nov. 7, 1950_............ 
Summary of Disbursements, S. F. 1065— 
obsolete—Gen. Regs. 72—Revised, June 


Regs. 


Vouchers. See Vouchers. 


FUNDS: 


General Supply Fund. See General Supply 
Fund. 


Public: 


Advances—traveling expenses. See Tyavel 
ng Expenses. advances of funds 
Advances disbursements, etec.—Acctg. 
Sys. Memo. 15, April 16, 1951_.......... 
Acctg. Sys. Memo. 16, April 26, 1951.__. 
Treas. Dept.—G A. O. Joint Reg. 2, 
EL ctieegunbitieasenesie 


Revolving— working capital funds—availabil- 
ity limitations—Working Capital Fund 
established by act of June 29, 1950, author- 
izing expenditures on reimbursable basis 
for construction and alteration of buildings 
directly related to activities of National 
Bur. of Standards, is available for financing 
costs of building construction and altera- 
tions only when appropriation sought to 
be charged witb amount of reimbursement 
is specifically or impliedly available for 
defraying such costs 


Special: 
Receipts: 
Disposition. accounting, etc.: 
Acctg. Sys. Memo. 17, June 12, 1951... 


Treas. Dept.—G. A. O. Joint Reg. 3, 
June 12, 1951 


Trusts: 


Receipts: 
Dispos‘tion, accounting, etc.: 
Acctg. Sys. Memo 17, June 12, 1951.. 
Treas. Dept.—G A. O. Joint Reg. 3 
ok Ee ae 
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FUNDS—Continued 
Working: 

Correction of errors in charges and cred- 
ite—revised procedure—Acctg. Sys 
Memo 12, Dee. 11, 1950 

Subsidiary account advances—obligation 
and expenditure control procedure— 
Acctg. Sys. Memo 11, Nov. 24, 1950. 

Symbolization procedure—Gen. Regs. 84— 
Second Revision, Nov. 20, 1950 

GASOLINE AND OIL: 
Contracts. See Contracts, gasoline and oil 
GENERAL ACCOUNTING OF- 

FICE: 

Accounting Systems Memoranda: 

Administrative examination of accounts: 
Decentralization—Acctg. Sys. Memo 14, 

Jan. 11, 1951 
Waiver of—Acctg. Sys. Memo 14, Jan 
11, 1951 
Appropriations, funds. etc.: 
Accounting and reporting procedure: 
Discontinuance of requirement for 
submission to G. A. O. of Standard 
Form 1095—Acctg. Sys. Memo ll, 
Nov. 24, 1950 
Rescission of requirement for submission 
to G. A. O. of transcripts oi certain 
general ledger accounts—Acctg. Sys 
Memo 7—Supp. 1, Feb. 1, 1951 
Correction of errors in charges and 
credits: 
Revised procedure: 
Acctg. Sys. Memo 9—Revised, Aug 


Acctg. Sys. Memo 9—Second Revi- 
sion, Dec. 11, 1950 
Acctg. Sys. Memo 12, Dec. 11, 1950- 
Defense Depart ment—disbursements 
and collections procedure—Acctg. Sys 
Memo. 16, April 26, 1951 
Disbursemen’ procedure—Acctg. Sys. 
Memo, 15, April 16, 1951 
General Supply Fund reimbursement: 
Billing procedure—Acctg. Sys. Memo 
4—Revised, Mar. 30, 1951 
Form and procedure—Acctg. Sys. 
Memo 9—Second Revision. Supp. 1, 
Dee. 21, 1950 
Limitations—obligation and expenditure 
control procedure—Acctg. Sys. Memo 
11, Nov. 24, 1950 
Repayment procedure—Acctg. Sys 
Memo 10, Oct 5, 1950 
Special. Trust, Revolving and Deposit 
Fand collections procedure—Acctg 
Sys. Memo. 17, June 12. 1951. ....... 
Transfers: 
Revised procedure: 
Acctg. Sys. Memo 9— Revised, Aug. 


Acctg. Sys. Memo 9—Second Revi- 
sion, Dec. 11, 1950 


Page| GENERAL ACCOUNTING OF- 


FICE—Continued 
Accounting Systems Memoranda—Con. 
Appropriations, funds. ete.—Continued 
Transfers—Continued 
Revised procedure—Continued 
Acctg. Sys. Memo. 9—Second Revi- 
sion, Supp. 2, April 30, 1951 
Acctg. Sys. Memo. 12, Supp. 1, 
April 24, 1951 


Withdra wals and credits: 
Revised procedure: 
Acctg. Sys. Memo 9—Revised, Aug. 


Acctg. Sys. Memo 9—Second Revi- 
sion, Dec. 11, 1950 

Checks—statement of Depositary Account 
and Report of Checks Drawn—P. O. 
Dept. accounts excepted—<Acctg. Sys. 

Memo 8&—Supp. 1, July 26, 1950 
Depositary accounts—adjustments—forms 
and procedure—Acctg Sys Memo 13, 


Military payment orders—depositary and 
appropriation adjustments of uncurreni 
orders—forms and procedure—Acctg. 
Sys. Memo 13, Dec. 11, 1950 

Revised. amended, or rescinded: 

Acctg. Sys. Memo 3, June 29, 1949, 
rescinded 
Acctg. Sys. 


Acctg. Sys 
amended 


Acctg. Sys. Memo. 9—Second Revision, 
Aug. 10, 1950, Amended 

Acctg. Sys Memo. 12, Dec. 11, 1950, 
amended 


Audit—requests for information—form and 
procedure—Circ. Letter B-28389, Aug. 16. 


Accounts—depositary—audit. reconcilia- 
tion, and adjustment—Circ Letter B- 
99383, Mar. 30, 1951 

Audit of disbursing officers’ , etc., accounts 
requests for infor mation—form and pro- 
cedure—Circ. Letter B-28389, Aug. 16, 


Government salary tables: 
Executive branch of Govt.: 
40, 44, and 48-hour week: 
Per annum employees generally— 
Cire. Letter B-50870, Oct. 5, 1950_. 
Per annum employees subject to 
social security tax withhoiding— 
Cire. Letter B-50870, Nov. 22, 
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FICE—Continued 
Circular Lettere—Continued 
Government salary tables—Continued 
Executive branch of Govt.—Continueo 
Longevity step-increases: 
Cire. Letter B-50870. Oct. 5, 1950___ 
Cire. Letter B-50870, Nov. 22, 1950. 
Social security tax withholding—Circ. 
Letter B-50870 Nov. 22, 1950....... 
Revised, amended, or rescinded—Circ. 
Letter 3, Nov. 1, 1921, rescinded__....-.- 
Taxes—exemption certificates—gasoline 
purchases in Alabama—Circ. Letter 
A-28105. Aug. 23, 1950.................. 
Comptroller General—telief of certifying 
officers for erroneous payments—under 
act of Dec. 29, 1941, vesting authority in 
Comptroller Genera! to relieve certifying 
officers of liability for erroneous payments 
made under certain conditions, requests 
tor relief of certifying officers in al! errone- 
ous payment cases, including computa- 
tional! error cases, in which reasonable 
efforts to enforce collection from payees 
have been exhausted should be submitted 
to this Office prior to seeking legislative 
reliei, with statement of grounds relied on 
for such relief or ameliorating circum- 
stances upon which Congress would be 
urged to grant relief in event relief is denied 
RI I an cceceiticcieucenbiiséicdene 
Joint Regulations: 
Appropriations, funds. etc.: 
Disburse ment procedure— Treas. Dept.— 
G A. O. Joint Reg. 2. Apr. 16, 1951_. 
Repayment procedure—Treas. Dept.— 
G A. O. Joint Reg. 1, Sept. 22, 1950.. 
Speciai. Trust. Revolving and Deposit 
Fund collections procedures—Treas. 
Dept.—G. A. O. Joint Reg. 3, June 12, 


Jurisdiction: 


Accounts—telief 01 certifying officers for 
erroneous payments—under act of Dec. 
29, 1941, vesting authority in Comptroller 
General to relieve certifying officers of 
liability tor erroneous payments made 
under certain conditions, requests for re- 
lief o1 certifying officers in al) erroneous 
payment cases, including computational 
error cases, in which reasonable efforts to 
enforce collection from payees have been 
exhausted should be submitted to this 
Office prior to seeking legislative relief, 
with statement of grounds relied on for 
such reliei or ameliorating circumstances 
upon which Congress would be urged to 
grant reliei in event reliei is denied by 
Ps ea ara tices. cco 

Claims—court decicions as barring action 

by G. A. O.—provision of sec. 178, Ju- 

diciai Code (28 U. 8. C 285) that pay- 
ment of amount due by any judgment of 
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FICE—Continued 


Jurisdiction—Continued 


Court of Claims, as provided by law, 
shall be full discharge to U. 8 of all 
claim and demand touching any of mat- 
ters involved in controversy operates as 
bar to consideration by G. A. O. of claim 
of customs inspector for additional extra 
compensation for services performed 
during period of time included in judg- 
ment of said Court which has been paid. 
Pay and allowance matters—in view of sec. 
1. Dependents Assistance Act of 1950, 
temporarily changing provisions of Ca- 
reer Compensation Act of 1949 with re- 
spect to determinations of dependency 
of parents of members of uniformed ser- 
vices and vesting authority for such de- 
termination in Sec of Dept. concerned, 
G. A. O., for duration of 1950 act, may 
not make determinations with respect 
to crediting officer with basic allowance 
for quarters on account of dependent 
parent; however, 1950 act has no effect 
on jurisdiction of this Office to determine 
dependency or relationship of persons 
other than parents claimed by officers as 
aici ccdbcbesltvsicunnce 
Retirement—eligibility generally—whether 
Interstate Commerce Commissioner 
who has attained age oi 70 years, but 
whose term of office has not yet expired, 
has reached retirement status under sec 
2 (a), Civil Service Retirement Act of 
May 29, 1930. as amended, is primarily 
matter for consideration by Civil Service 
Com., no Presidential action having 
been taken to exempt Commissioner 
from compulsory retirement provisions 
of act for remainder o! term of office..... 
Veterans’ pension or compensation entitle- 
ment determinations—Administrator’s 
Decision, Veterans Adm., No 860, Oct. 
5, 1950, holding that nonregular mem- 
bers and former members of Army and 
Air Force retired o: granted retirement 
pay because of physica! disability may 
waive their retired pay in favor of pen- 
sion or other compensation payable un- 
de, laws administered by V. A is con- 
clusive upon G. A. O., and such persons 
may later waive their pension or other 
compensation for purpose of again re: 
ceiving retired pay previously waived. 


Regulations: 


Affidavit o1 nonuse of mercenary means in 
obtaining appointment— discontinuance 
of requ remen: ior filing Budge: Form 
6la in G. A O.—Gen. Regs 62—Supp. 
ee SE ee ccascntcsccchecsecccusce 

Applicability limitations—travel expense 
voucher forms and procedure—Gen, 

Regs. 88—Second Revision, Nov.7 1950. 
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FICE—Continued 
Regulations—Continued 
Appropriations, funds etc.: 
Symbolization procedure: 
Gen. Regs. 84—Second Revision, Nov. 


Gen. Regs. 84—Second Revision, 
Supp. 1, May 17, 1951 


Checks: 
Deceased payees: 
Claims procedure: 
Gen. Regs. 104—Supp. 1. Oct. 23, 


Claims against U. S. generally—settlement 
processing and scheduling—form and 
procedure—Gen. Regs. 50—Revised, 
Supp. 1, Feb. 26, 1951 

Contract award certificates—revision— 
Gen Regs. 51—Supp. 12. Sept. 18, 1950_. 

Decedents’ estates claims—forms and 
procedure—Gen. Regs. 104—Supp. 1, 


General certificates on vouchers and in- 
voices: 

Revision—Gen. Regs. 51—Supp. ll, 
Sept. 7, 1950 

Supplemental! certificate on contingent 
expense vouchers—Gen. Regs. 51— 
Supp. 2, Mar. 17, 1927, rescinded 

Travel advances and expenses—Gen. 
Regs. 88—Second Revision, Nov. 7, 
BRED. « cnccccccedtsbetsscokacecseduncee 

Joint Regulations. See General Accounting 

Office. Jornt Regulations. 

Leaves of absence: 

Compensation cvquivalent payments— 
deceased employees—Gen. Regs. 104— 
Supp. 1, Oct. 23. 1950. 

Transfers—bet ween Jan. 1 and June 30, 
1951—form and procedure—Gen. Regs. 
111—Supp. 1, Dec. 5, 1950 

Newspaper, etc., advertising—forms and 
procedure—Gen. Regs. 109—Revised, 

Supp. 1, Jan. 2, 1951 

Payments due incompetents—claims pro- 
cedure—Gen. Regs. 104—Revised, Apr. 


Pay rolls—forms revision—Gen. 
102—Second Revision. Supp. 2, Nov. 8, 


Old-Age and Survivors insurance tax 
withholding—Gen. Regs. 96—Supp 5, 


Revised, amended. o rescinded: 
Gen. Regs. 13, Nov 25 1922, rescinded. 
Gen. Regs. 39. Jan. 28. 1925 rescinded... 
Gen. Regs. 41, Mar 7, 1925, rescinded... 
Gen. Regs. 51—Supp. 2, Mar. 17, 1927. 


Gen. Regs. 57, Sept. 3, 1926, rescinded_. 
Gen. Regs. 60, Dec. 9, 1926, rescinded. 
Gen. Regs. 61, Dec. 18, 1926, rescinded.. 


FICE—Continued 


Regulations—Continued 


Revised, amended. or rescinded—Con. 
Gen. Regs. 62—Supp. 1, June 15, 1950. 


Gen Regs. 64, Jan. 3 1928, rescinded__. 
Gen. Regs. 64—Supp. 1, Oct. 31, 1928, 


Gen. Regs. 68, Aug 4, 1928, rescinded - 

Gen. Regs. 72 June 21, 1929, rescinded_. 

Gen. Regs. 81, July 17, 1935, and Supps. 
1, 2, 3, 4, 5, Nov. 21, 1935, June 22, 1936, 
July 1, 1937, July 1, 1938, July 7, 1939, 
respectively, rescinded 

Gen Regs. 83, June 9, 1936, rescinded__- 

Gen. Regs. 84, June 15, 1936 (unpublish- 
ed); 84-Revised, July 1, 1939; and 
Supps. 1 2, 3. 4, Aug. 3, 26, and Dec. 
31, 1936. and Apr. 3, 1945, respectively, 
rescinded 

Gen. Regs. 84—Second Revision. Nov, 
30, 1950 amended 

Gen. Regs 88—Revised, Oct. 20, 1944, 
and Supp. 2, Dec. 16, 1946, rescinded __ 

Gen. Regs. 89. par. 1. Apr. 25, 1938. re- 


Gen. Regs. 89, pars 2 3, 4, 5, Apr. 25, 
25, 1938. rescinded 
Gen. Regs. 98, Oct. 7, 1943, revised in 


Gen. Regs. 102—Second Revision, June 
28, 1946, revised 

Gen. Regs. 102—Second Revision, Supp. 
1, Feb 3, 1950, revised 

Gen. Regs 104, June 7, 1945, amended_. 

Gen. Regs. 104, June 7, 1945, rescinded... 

Gen Regs. 108, Nov. 21, 1946, amended 

Gen Regs 108, Nov 21, 1946, amended_ 

Gen. Regs. 108, Nov. 21, 1946, revised -. 

Gen. Regs. 108, Supp. 3, Apr. 27, 1951, 
rescinded 

Gen. Regs 109—Revised, Jan. 17, 1949, 
amended. 

List of Gen. Regs. rescinded except as 
applicable to internal operations of 


Special Regulations See Generai Account- 
ing Office, Special Regutations. 
Taxes: 

Federal—Old-Age and Survivors insur- 
ance tax—forms and procedure—Gen. 
Regs. 96—Supp. 5, Dec. 19, 1950. ..... 

internal revenue—deceased employees’ 
lump-sum leave payments—Gen. 
Regs. 104—Supp. 1. Oct. 23, 1950 
Deceased employees unpaid salary— 

Gen Regs. 104—Supp. 1, Oct. 23, 


Household effects—voucher forms and 
procedure—Gen. Regs. 88—Second 
Revision, Nov 7 1950 
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FICE—Continued 
Regulatione—Continued 
Transportation—C ontinued 
Requests: 
Forms and procedure for use: 
Gen. Regs 108—Supp. 1, July 3, 


Tice tccigoimnalaathmashibactibbicaweitabaine 
Gen. Regs. 108—Supp. 2, Apr. 16, 
SI a ss hecidaesiatrictnintslih inipinbptinbitiniebiouisiibaien 
Gen. Regs. 108, Supp 3. Apr. 27 
alle nina lidasndiebeieattondtediioietate 
Gen. Regs. 108, Supp. 3— Revised, 
ENE nie Goreciitnineibinhanieee 
Gen. Regs. 108, Supp 4, June 14, 
iiuetuminteebhntibiahetnese 


Voucher information requirements— 
Gen. Regs. 88—Second Revision 
8 

Voucher ‘orms and procedure for biil- 
ing—passenger transportation—Gen 

Regs. 108—Supp. 2, Apr. 16, 1951... _- 

Travel by privately owned automob le— 
voucher orms—Gen. Regs. 88—Second 
SS ee 

Travel expense vouchers—use, etc., timi- 
ations—Gen. Regs 88—Second Re 
PRET Tp BE nenecsonsstciecticee 

Traveling expenses: 

Advances: 

Application for and accounting pro- 
cedure—-evision—Gen. Regs. 88— 
Second Revision, Nov. 7, 1950....-. 

Repayment of unused portions— 
revised procedure—Gen. Regs. 88— 
Second Revision, Nov. 7. 1950.._.-- 

Families (immediate) 0! civlian or 
military personnei—voucher orms and 
procedure—Gen. Regs 88—Second 

BONO, POOU Ty Mi ccccceunsconne 

Receipte—evidence in lieu o —Gen 
Regs. 88—Second Revision, Nov 7. 
Sin tniliihiedigncainadiateambaciitaespicecuane 

Reimbursement procedure—Gen. Regs 
88—Second Revis.on, Nov 7, 1950...- 

Travei authority requirements—Gen 
Regs. 88—Second Revision, Nov 7 


Setilements: 
Adjustmen. procedure—Acctg. Systems 
Memo. 12. Supp. 1, April 24, 1951 ......- 
Processing and scheduling—torm and 
procedure—Gen Regs) 5—Revised 
i SR A, a cndicsucmenanncen 


Specia! Reguilations—attorneys—practice be 
toreG A O —Spec. Reg. 1, Nov. 13, 1950... 
Reimbursement: 
Billing procedure—Acctg. Sys. Memo 4— 
Boeken; Bs: 60 Wi nnccccccscnssscinnee 
Form and procedure—Acctg Sys. Memo 
9—Second Revision, Supp. 1, Dec. 21 
Pie» senpenetactuseporewcsibtidbielake 


GRANT AGREEMENTS: 
See States, Federai aid. 


551 


551 


551 


551 


551 


551 


551 


551 


551 


591 


613 





INDEX DIGEST 


Enlistment allowance: 

Enlistment defined—in view of provision 
in act of Aug. 22, 1912, as amended, that 
enlisted men of Navy and Marine Corps 
who extend their enlistments thereunder 
shall be entitled to same pay and allow 
ances as though regularly discharged and 
reenlisted immediately upon expiration 
of term of enlistment, such extension oi 
enlistment must be considered as an 
enlistment under sec. 207 (a) Career 
Compensation Act of 1949, restricting 
payment of reenlistment bonuses to not 
more than four enlistments entered into 
after effective date thereof_............. 

Extended enlistments—enlistment or re- 
enlistmen contracted prior o but ex- 
tended after date of enactment of Career 
Compensation Act of 1949—in view of act 
of Aug 22, 1912, as amended, providing 
that enlisted men of Navy and Marine 
Corps who extend enlistments there 
under shall be entitled to and shall re 
ceive same pay and allowances as though 
regularly discharged and _ reenlisted, 
member of Navy or Marine Corps who 
enlisted or reenlisted prior to date oi 
enactment of Career Compensation Act 
o: 1949 is entitled under sec. 207 (d) 
thereof, upon subsequent extension oi 
enlistment, to enlistment allowance in 
amount and under provisions of law in 
effect immediately prior to date of enact 
ment of 1949 act......- 

Extended reenlistments: 
Duration of entitlement—in view oi sec. 

207 (c), Career Compensation Act oi 
1949, applying only to enlisted mem- 
bers of uniformed services who, prior 
to expiration of reenlistment period, 
extend their reenlistment to one ol 
jonger eniistment periods authorized 
in sec. 207 (a)—time served in original 
reenlistment to be credited on amend 
ed enlistment—combined service in 
origina! reenlistment plus extension 
such as contempiated under sec 207 
(c) would not in any case exceed total 
of six years for which sum of $20 is pay 
able for each year of extension oi re 
enlistment 


Extension limitation—extension 01 ong 
ina enlistment or reenlistment by 
Navy and Marine Corps personnel, 
under provisions of act o! Aug 22. 
1912, as amended, should be considered 
aS new enlistment ‘or pay purposes 
and, therefore. reenlistment bonus 
would be payable under sec. 207 (a) 
Career Compensation Act o: 1949, pro- 
vided extension is for two, three. or 
fou. years, but not tor extension oi 
only one year: nor may payment of re- 
enlistment bonus be made under sec 
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GRATUITIES—Continued 
Enlistment allowance—Continued 
Extended reenlistment—Continued 
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Enlistment allowance—Continued 
Requirement for enlistment or reenlist- 


207 (c) of 1949 act for additional time 
covered by one-year extension of orig- 
inal enlistment 

Limitation as to persons qualifying—re- 
enlistment benefits authorized by sec. 
207 (c), Career Compensation Act of 
1949, to be paid to enlisted members of 
uniformed services who extend reen- 
listments prior to expiration thereof 
are not limited to persons who pre- 
viously have received reenlistment 
bonus under sec. 207 (a) 


Reenlistment defined—term “such serv- 


ice” as used in sec. 207 (b), Career Com- 
pensation Act of 1949, providing that for 
purpose of payment of reenlistment 
bonus an enlistment in one of Regular 
services following compulsory or volun- 
tary active duty in such service shall be 
considered reenlistment, refers to service 
from which enlisted man was last dis- 


ment within three months of discharge 

—Continued 
istrative delay may not receive allow- 
ance or bonus even though enlistment 
or reenlistment is antedated under 
administrative regulations to date 
within three months from date the 
member was discharged 

Computation of three-month period from 
date of reservist’s release from active 
duty or date of discharge—member of 
Reserve component of uniformed serv- 
ices who enlists in Regular service 
within three months from date of dis- 
charge from Reserve component, but 
more than three months after date of 
release from extended active duty of 
one year or more, is not entitled to 
reenlistment bonus under sec. 207, 
Career Compensation Act of 1949. 


Reenlistment bonus. See Gratuities, enlist 
ment allowance. 

Six months’ death: 
Pay voucher—Gen. Regs. 68, Aug. 4, 1928, 


charged and, therefore, enlistment in 
Regular Marine Corps within three 
months from date of discharge from Reg- 


ular Navy may not be considered reen- 
listment so as to entitle enlisted man to 
reenlistment bonus, Navy and Marine 
Corps being separate and distinct serv 


Requirement for enlistment or reenlist- 
ment within three months of discharge: 

Administrative delay in processing as 
affecting—right of member of uni- 
formed services to payment of enlist- 
ment allowance under Pay Readjust- 
ment Act of 1942 or to reenlistment 
bonus under Career Compensation 
Act of 1949 is contingent upon enlist- 
ment or reenlistment of member being 
accomplished within three months 
from date of discharge from service, so 
that member whose enlistment or 
reenlistment is not effected within 
three-month period because of admin 
istrative delay may not receive allow- 
ance or bonus even though enlistment 
or reenlistment is antedated under 
administrative regulations to date 
within three months from date the 
member was discharged 

Antedated enlistment—right of member 
of uniformed services to payment of 
enlistment allowance under Pay Read- 
justment Act of 1942 or to reenlistment 
bonus under Career Compensation 
Act of 1949 is contingent upon enlist- 
ment or reenlistment of member being 
accomplished within three months 
from date of discharge from service, so 
that member whose enlistment or 


rescinded 


Reservists—concurrent burial benefits— 


proviso in sec. 4 of act of June 20, 1949, 
amending act of April 3, 1939, that bene- 
fits payable for death or disability inci- 
dent to service in Organized Reserve 
Corps be subject to deduction of any 
monetary benefit received under any 
other law for same type of service, must 
be considered as relating solely to items, 
authorized under other laws, which are 
similar in nature to items payable under 
1939 act, and therefore payment of burial 
expenses, which are not benefit under 
1939 act, may be made for reservists as 
authorized under act of June 15, 1936, as 
amended, concurrently with death gra- 
tuities and other benefits afforded by act 
of April 3, 1939, as amended 


Unmarried minor children—legitimacy— 


six months’ death gratuity statutes 
authorizing payments to dependent 
children of deceased servicemen should 
be viewed as including illegitimate 
children where relationship is properly 
established, so that illegitimate minor 
child who was acknowledged in writing 
by Navy enlisted man, now deceased, as 
his child and designated as beneficiary 
to receive his six months’ death gratuity 
may be regarded as child of decedent 
under act of June 4, 1920, as amended, 
which provides for death gratuity pay- 
ments to beneficiaries of deceased mem 
bers of Navy 


HOUSEHOLD EFFECTS: 
See Transportation, household effects. 


reenlistment is not effected within 
three-month period because of admin- 
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INSANE AND IMBECILES: 


Payment.—claims procedure—Gen. Regs. 
104—Revised, Apr. 5, 1951 


INTEREST: 


Judgments—appealed cases—government 
liability—denia! by Supreme Court of ap- 
plication by U. 8. for certiorari to review 
judgment of Court of Claims does not con- 
stitute review and affirmance of judgment 
by Supreme Court within meaning of sec. 
251 (b), title 28 U 8S. Code. so as to entitle 
plaintiff to interest on judgment ‘rom date 
of filing of transcript of judgment in Treas. 
Dept. to date of denia! of certiorari 

Loans—computation—interest on loans by 
Rural! Electrification Adm. may be com- 
puted consistently on actual-day basis 
throughout life of such loans, utilizing focal 
method of computation under which there 
is applied daily interest rate arrived at by 
dividing annual interest rate by actual 
number of days in year 15 C. G. 992, 
modified 


INTERIOR DEPARTMENT: 


Delegation by constituent agency heads of 
determ‘nation authority respecting matters 
within agency—scope of authorization gen- 
erally—authorization in Reorganization 
Plan No 3 of 1950 for Sec. of Interior to 
delegate to subordinates performance of 
any function of Secretary contemplates 
successive redelegations, and therefore 
certification function imposed upon Secre- 
tary by act of Mar. 3, 1905, with respect to 
inclusions of illustrations, engravings, or 
photographs in matter to be printed by 
GPO may be exercised by Chief Clerk 
upon redelegation of authority to that offi- 
cer from Administrative Assistant Sec. of 
Dept. of Interior 


INVOICES: 


Certification. See Certificates 


JUDGMENTS: 


See Courts, judgments, decrees, etc 


LEASES: 


Modification—rent increase due to alter- 
ations and improvements not required of 
lessor—25 percent alteration and improve- 
ments limitation provision of sec. 322, 
Economy Act of June 30, 1932, as amended, 
is applicable only where Govt. is to pay 
directly for alterations and improvements, 
so that where lessor makes alterations 
and improvements, including installation 
of air conditioning units, not otherwise re- 
quired under lease, such lease may be 
amended to provide for payment of in- 
creased rental on basis of cost of work per- 
formed, provided 15 percent fair-market- 
value rental limitation of sec. 322 is not 
exceeded 


Oil and gas—statutory limitation on liability 
of lessee for royalty paymente—where land 
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LEASES—Continued 


is acquired by Govt. subject to royalty 

reservations of former owner for gas and oil 

produced therefrom, liability of lessee of 
such land for royalty payments is to be re- 
garded as limited by sec. 17, Mineral Leas- 

ing Act of Feb. 25, 1920, as amended, to 1254 

percent of all gas and oil produced from 

land, even though royalty payments due 
former owner on account of such reserva- 
tions are for deduction from royalties pay- 

able to U.S 

Public property—concessions. See Con 
cessions, public buildings. 

Rent—increases—alterations and improve- 
ments not required of lessor 25 percent 
alteration and improvements limitation 
provision of sec. 322, Economy Act of 

June 30, 1932, as amended, is applicable 

only where Govt. is to pay directly for 

alterations and improvements, so that 

where lessor makes alterations and im- 

provements, including installation of air 

conditioning units, not otherwise required 

under lease, such lease may be amended 

to provide for payment of increased rental 

on basis of cost of work performed, pro- 

vided 15 per cent fair-market-value rental 

limitation of sec. 322 is not exceeded 
Repairs and improvements: 

Consideration for additional rent—25 per 
cent alteration and improvements limi- 
tation provision of sec. 322, Economy 
Act of June 30, 1932, as amended, i$ ap- 
plicable only where Govt. .is to pay 
directly for alterations and improve- 
ments, so that where lessor makes 
alterations and improvements, includ- 
ing installation of air conditioning units, 
not otherwise required under lease, such 
lease may be amended to provide for 
payment of increased rental on basis of 
cost of work performed, provided 15 
percent fair-market-vaiue rental limita- 
tion of sec. 322 is not exceeded 

Limitations: 

Applicability to awning installation— 
installation of awnings at Govt. ex- 
pense on leased building by means of 
brackets and screws which are readily 
removable without injuring or defacing 
exterior building wall would not con- 
stitute alteration or improvement of 
leased building so as to be subject to 25 
percent alteration, improvement, etc., 
limitation of sec. 322, Economy Act 
of June 30, 1932. 29 C. G. 63, ampli 


First year of rental term v. original term— 
where lease entered into by Govt. for 
term of less than year was renewed for 
following fiscal year, net rental for 
first year of rental term, as distin- 
guished from original term, is for con- 
sideration in computation of amount 
that may be paid under 25 per centum 
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LEASES— Continued 
Repairs and improvements—Continued 
Limitations—C ontinued 


alteration and improvements limita- 
tion provision of sec. 322, Economy 
Act of June 30, 1932, as amended, as 
Govt.’s proportionate cost of altera- 
tions made by lessor to leased prem- 


LEAVES OF ABSENCE: 
Annual: 
Accrual: 


“Annual leave accumulated” defined— 
while term ‘“‘accumulated leave” 
generally means amount of unused 
leave employee is entitled to at end of 
calendar year, in view of prohibition 
in sec. 1212, General Appropriation 
Act, 1951, upon payments for annual 
leave accumulated during 1950 and 
unused June 30, 1951, clearly relating 
to additional accumulations at end of 
calendar year 1950, term ‘annual 
leave accumulated” as used therein 
is to be considered as referring to 
annual! leave earned and unused dur 
ing calendar year 1950 and as having 
no effect on accumulated leave to 
employee’s credit on Jan. 1, 1950.... 

Leave on leave with pay. See Leaves o/ 
Absence, annual, leave on leave. 

Manner of crediting—part time em- 
ployees—part time leave act of Oct. 5, 
1949, extending benefits pro rata of an- 
nua) and sick leave acts of Mar. 14, 
1936, to part time employees grants 
right to leave only to those part time 
for whom there has been established 
regular tour of duty covering not less 
than five days each week and there- 
fore part time service is required to be 
scheduled on at least five days of each 
unit week of work cycle before part 
time employees become eligible for 
pro rata leave accruals 


Maximum limitation: 


Effect of prohibition in General Appro- 
priation Act, 1951: 


Prohibition in sec. 1212, General Ap- 
propriation Act, 1951, upon ex- 
penditure of funds for payment 
for annua! leave earned during 
calendar year 1950 and unused by 
July 1, 1951, is further restriction 
upon existing rights of civilian 
officers and employees to accumu- 
late annual leave, so that any an- 
nual leave accumulated by em- 
ployee on Dec. 31, 1950, in excess of 
maximum limitation permitted 
under current leave laws would be 
forfeited on Jan. 1, 1951, even 
though employee has not used all 
annual leave earned in 1950. 


Effect of prohibition in General Ap- 
propriation Act, 1951—Continued 
Employees including reservists, who 
enter active military service are 
not permanently excepted from 
operation of sec. 1212 of General 
Appro. Act, 1951, prohibiting pay- 
ment for annual leave earned by 
civilian officers or employees dur- 
ing calendar year 1950 and unused 
at close of business on June 30, 
1951, so that employees who return 
to their civilian positions for any 
reason prior to June 30, 1951, are 
subject to said restrictions on pay- 
ment for unused 1950 leave except 
to extent that such military serv- 
ice has prevented use of said an- 
nual leave 
Restriction in sec, 1212 of General 
Appro. Act, 1951, upon payment 
for annual! leave earned by civilian 
officers or employees during cal- 
endar year 1950 and unused at 
close of business on June 30, 1951, 
does not become operative until 
after that date and, therefore, ex- 
ception from such restrictive pro- 
vision of employees who are sta- 
tioned outside continental U. 8. 
likewise does not become operative 
until that time, and application 
thereof to an individual employee 
is dependent upon employee’s 
status in that respect at close of 
business on June 30, 1951 
Provision in sec. 1212 of General 
Appro. Act, 1951, exempting em- 
ployees whose post of duty is out- 
side continentas U. 8. from pro 
hibition upon expenditure of funds 
for payment of 1950 annual leave 
accruals unused by July 1, 1951, 
does not apply to employee who is 
transferred to post of duty within 
continenta! U. 8. prior to June 30, 
1951, even though transfer is at 
such time as will not permit tak- 
ing of 1950 annual leave before that 


Provision in sec. 1212 of General 
Appro. Act. 1951, exempting em- 
ployees whose post of duty is out- 
side continental U. 8 from pro- 
hibition upon expenditure of 
funds for payment of 1950 leave 
accruals unused by July 1, 1951, 
does not apply in case of employee 
who does not arrive at his foreign 
post of duty until] after June 30, 
1951. even though ordered to such 
post of duty prior to that date.... 
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Maximum limitation—Continuecd 
Vessel employees—leave with pay 
granted vessel employees of Inland 
Waterways Corp as compensation 
for extra hours of duty in accordance 
with prevailing practices o! river 
transportation industry is not an 
nual leave within meaning of sec 
1212, Generali Appro. Act, 1951 
which prohibits expenditures oi 
funds for payment of annual leave 
earned during calendar year 1950 and 
unused at close of business on June 
30, 1951, therefore said sec. does not 
apply to ‘time off” with pay grant 
ed such employees to compensate 
them for extra hours of duty_.....-.- 
Month-of-service requirement—tempor- 
ary employees on leave without pay— 
placing of temporary employee in 
leave without pay status during period 
he was prevented from working due to 
temporary closing oi administrative 
office, because of reduction in work- 
load. does not break continuity of em- 
ployee’s month of service within mean- 
ing of Annual and Sick Leave Regs. so 
as to prevent accrual of leave for such 
a fe 
Statutory payment restrictions: 
Prohibition in sec. 1212, General Ap- 
propriation Act, 1951 upon expendi- 
ture of funds for payment for 1950 
annual leave accruals unused at close 
of business on June 30, 1951, is to be 
considered as permanent restriction 
not only upon funds made available 
thereby but also upon payments for 
annual leave earned during calendar 
year 1950 and not used by July 1, 
1951, and applies with equal force to 
lump-sum leave payments and 
salary payments to employees in 
annual leave status................- 
Prohibition ‘n sec. 1212, General Ap- 
propriation Act, 1951, upon expendi 
ture of funds for payment for annual 
leave earned during calendar year 
1950 and unused by July 1, 1951, is 
further restriction upon existing 
rights of civilian officers and em 
ployees to accumulate annual leave, 
so that any annual .eave accumu 
lated by employee on Dec. 31, 1950, 
in excess of maximum limitation 
permitted under current leave laws 
would be forfeited on Jan. 1, 1951, 
even though employee had not used 
all annual leave earned in 1950...... 
Restriction in sec. 1212, General 
Appro. Act, 1951, upon payment for 
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annual leave earned by civilian 
officer or employee during calendar 
year 1950 and unused at close of 
business June 30, 1951, does not 
become operative until after that 
date and, therefore, any annual 
leave used or liquidated by lump- 
sum payment prior to that date is 
not affected thereby..........-..... 
“Continental United States” defined— 
term ‘“‘Continental United States” 
as used in sec. 1212 of General Appro. 
Act, 1951, excepting officers and 
employees whose posts of duty are 
outside continental U. 8. from re 
striction contained in said sec. upon 
payment for annual leave earned 
during calendar year 1950 and un- 

used at close of business on June 30, 

1951, is limited in its application to 

exterior boundaries of 48 States and 

Be Rs cwciet akieckecbeckéx> 

Economic Stabilization Agency—while 
prohibition in sec. 1212 of General 

Appro. Act, 1951, upon expenditure 

of funds for payment of 1950 annual 

leave accruals unused by July 1, 

1951, may not be said to be legally 

applicable to Economic Stabilization 

Agency funds which were not appro 

priated by said act, administrative 

requirement for employee’s use ol 

leave similar to that of agencies 

subject to act would appear to be in 
keeping with spirit of act and pur- 
pose of Congress which was to re 

Strict generally payment to Govt. 

employees for any annual leave 

earned during calendar year 1950 

and unused at close of business on 

SRL htc ieakoeknecasienn 

Effect of military service: 

Employees including reservists, who 
enter active military service are 
not permanently excepted from 
operation of sec. 1212 of General 
Appro. Act, 1951, prohibiting pay- 
ment for annual leave earned by 
civilian officers or employees dur- 
ing calendar year 1950 and unused 
at close of business on June 30, 
1951, so that employees who return 
to their civilian positions for any 
reason prior to June 30, 1951, are 
subject to said restrictions on pay- 
ment for unused 1950 leave except 
to extent that such military service 
has prevented use of said annual 

Second proviso of sec. 1212 of General 
Appro. Act, 1951, exempting em- 
ployees entering upon active serv- 
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Accrual—Continued 
Statutory payment restrictions—Con. 
Effect of military service—C ontinued 
ice in armed forces from prohibi- 
tion upon expenditure oi funds for 
payment for 1950 annual leave 
accruals unused by July 1, 1951 
is applicable to employees entering 
armed forces at any time during 
period Jan. 1, 1950, through June 
30, 1951, provided they are in 
armed forces at close of business on 
June 30, 1951, or are otherwise pre- 
cluded by reason of such service 
from using their 1950 leave prior 

to that date 
“Post of duty” defined—term “‘ post of 
duty”’ as used in sec. 1212 of General 
Appro. Act, 1951, excepting officers 
and employees whose posts of duty are 
outside continental U. 8. from 
restriction contained in said sec. 
upon payment for annual leave 
earned during calendar year 1950 and 
unused at close of business on June 
30, 1951, is synonymous with perma- 
nent duty station and is not to be 
applied to employees temporarily 
detailed or assigned outside conti- 

nental U.S 


Term “Continental United States” 
as used in sec. 1212 of General 
Appro. Act, 1951, excepting officers 
and employees whose posts of duty 
are outside continental U. 8. from 
restriction contained in said sec. 
upon payment for annuai leave 
earned during calendar year 1950 
and unused at close of business 
on June 30, 1951, is limited in its 
application to exterior boundaries 
of 48 States and Dist. of Col 

Term “post of duty” as used in sec. 
1212 of General Appro. Act, 1951, 
excepting officers and employees 
whose posts of duty are outside 
continental U. 8. from restriction 
contained in said sec. upon pay 
ment for annual leave earned 
during calendar year 1950 and 
unused at close of business on June 
30 1951, is synonymous with 
permanent duty station and is not 
to be applied to employees tem 
porarily detailed or assigned out 
side continental U.S 

Transfers between foreign and U. S. 
posts of duty: 

Provision in sec. 1212 of Generai 
Appro. Act, 1951, exempting em- 
ployees whose posts of duty {fs 
outside continental U. S from 
prohibition upon expenditure of 


Accrual— Continued 
Statutory payment restrictions—Con 
Transfers between foreign and U. S. 
posts of duty—Continued 
funds for payment of 1950 leave 
accruals unused by July 1, 1951, 
does not apply in case of employee 
who does not arrive at his foreign 
post of duty until after June 30, 
1951, even though ordered to such 
post of duty prior to that date... 
Provision in sec. 1212 of General 
Appro. ‘Act, 1951, exempting 
employees whose posts of duty is 
outside continental U 8. from 
prohibition upon expenditure ol 
funds for payment of 1950 annual 
leave accruals unused by July 1, 
1951, does not apply to employee 
who is transferred to post of duty 
within continental U. 8S. prior to 
June 30, 1951, even though transfer 
is at such time as will not permit 
taking of 1950 annual leave before 
that date 
Vessel employees—leave with pay 
granted vessel employees of Inland 
Waterways Corp. as compensation 
for extra hours of duty in accordance 
with prevailing practices of river 
transportation industry is not an- 
nual leave within meaning of sec. 
1212, General Appro Act, 1951, 
which prohibits expenditures of 
funds for payment of annual leave 
earned during calendar year 1950 
and unused at close of business on 
June 30, 1951, therefore said sec. 
does not apply to “time off” with 
pay granted such employees to 
compensate them for extra hours of 
Nikko tkss otcaounibentnes 
Accrual adjustment in connection with 
periods of separation or suspension— 
employee who reported for duty each 
day. although involuntarily placed in 
leave status upon Civil Service Com- 
mission approval of administrative 
application for his disability retirement, 
may be recredited with leave charged 
to his account, upon restoration to duty 
after Board of Appeals and Review 
denied administrative application 
Blood donation purposes— Veterans Adm. 
regulations authorizing employees to be 
excused from work without charge for 
leave for purpose of making blood dona 
tions apply only if blood is furnished 
without compensation, so that employee 
who engages in selling his blood services 
is required to do so upon his own time— 
not Govt. time. 
Fee basis employees—persons compensat- 
ed on fee basis are not considered to be 
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officers or employees of U. 8., and there- 
fore annua! and sick leave laws and regu- 
lations would not be applicable to actors 
engaged and compensated in accordance 
with schedule of fees...................- 
Leave on leave—return to duty require- 
ment—temporary employees generally— 
temporary employee who, upon exhaust- 
ing his annua! leave, was placed in non- 
pay status and later restored to pay sta- 
tus incident to furnishing of travel from 
place of employment to place of residence 
may be regarded as returned to duty for 
period of travel, within contemplation 
of sec. 30.402 (a), Annual and Sick Leave 
Regulations, so as to be entitled to credit 
for leave accrued during period of an- 
nua! leave 


Lump-sum payments: 
Beneficiaries or estates of decedents: 
In view of amended regulations pro- 
mulgated by Sec. of Army pursuant 
to sec. 90, National Defense Act, as 
amended, authorizing lump-sum 
payment for leave not taken by Na- 
tional Guard civilian employees 
prior to termination of employment 
by death or otherwise, payment for 
accumulated and current accrued 
annual leave not taken by National 
Guard caretaker prior to his death 
may be made to representative of 
estate, provided death occurred on or 
after effective date of amendment. 
29 C. G. 421, overruled in part...... 


Claims settlement procedure general- 
ly—Gen. Regs. 104-Supp. 1, Oct. 


Erroneously reinstated employees— 
where administrative personnel action 
in reinstating employee was found 
upon post audit by Civil Service Com. 
to have been erroneous but not due to 
bad faith on part of employee, and 
notice of disqualification given em- 
ploying agency permitted retention of 
employee in his employment for pe- 
riod of 30 days from date of receipt of 
such notice, employee may be paid 
compensation for period of retention, 
meluding within-grade salary ad- 
vancement to which he became en- 
titled during that period and lump 
sum for accrued annual leave......... 


Failure to enter on duty—employee who 
was appointed to permanent position 
with Panama Canal and who, without 
entering upon duty, resigned following 

day to accept reemployment with 

Veterans Adm. is not to be regarded as 

having been employee of Panama 

Canal! so as to require any payment 

from that agency of compensation or 
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lump sum for annual leave which had 
been earned prior to his appointment 
with Panama Canal.................. 


National Guard caretakers—in view of 


amended regulations promulgated by 
Sec. of Army pursuant to sec. 90, 
National Defense Act, as amended, 
authorizing lump-sum payment for 
leave not taken by National Guard 
civilian employees prior to termina- 
tion of employment by death or 
otherwise, payment for accumulated 
and current accrued annual leave not 
taken by Nationa! Guard caretaker 
prior to his death may be made to 
representative of estate, provided 
death occurred on or after effective 
date of amendment. 29 C. G. 421, 
I Rs wn cctenstittidcetercnce 


Payments on account of entering mili- 


tary, etc., service—purpose of second 
proviso of sec. 1212, General Appro- 
priation Act, 1951, exempting em- 
ployees entering upon active service in 
armed forces from prohibition upon 
expenditure of funds for payment for 
1950 leave accruals unused by July 1, 
1951, is to permit full effect to be given 
right of such employees to elect under 
existing law to receive lump-sum pay- 
ment for unused annual leave or to 
have such leave remain to their credit 
and at same time save employees from 
losing annual leave they were pre- 
cluded from using prior to July 1, 
1951, due to entry into military service; 
but said proviso would have no effect 
upon rights o: employee entering 
service after that date. _.............. 


Rate at which payable—rotative work 


weeks—lump-sum payment for leave 
authorized to be paid upon separation 
from service pursuant to act of Dec. 
21, 1944, is required to be in amount 
equal to compensation employee 
would have received had he remained 
in service until expiration of his cur- 
rent and accrued annual! leave, so that 
where employees are on regular rota- 
tive schedule in which workweek 
changes regularly, lump-sum leave 
payment is to be computed upon basis 
of workdays, holidays, ete., occurring 
within rotative workweeks which 
would have been served by employee 
had he remained in service during 
period over which leave is computed-- 


Refunds upon reemployment: 


General Appropriation Act, 1951: 
Employee separated prior to June 
30, 1951, and given lump-sum 
payment for all his unused annual 
leave including 1950 accruals, and 
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General Appropriation Act 1951—Con. 
reemployed after that date, but 
prior to expiration of period 
covered by lump-sum payment, is 
not required to refund any part of 
payment covering unexpired leave 
for which corresponding leave 
credit would be prohibited by sec. 
1212 of General Appro. Act, 1951, 
requiring forfeiture of any annual 
leave earned during 1950 and 
unused at close of business on 
June 30, 1951 

In applying provisions of sec. 1212 of 
General Appro. Act, 1951, pro- 
hibiting payment for annual leave 
earned during calendar year 1950 
and unused at close of business on 
June 30, 1951. employees who were 
separated and reemployed during 
calendar year 1950 may have all 
annual leave taken during 1950 
prior to separation, in addition to 
that which may have been liqui- 
dated by lump-sum payment and 
not recredited upon subsequent 
reemployment, charged against 
annual leave earned during that 
calendar year either prior to sepa- 
ration or after reemployment 

Reemployment in temporary position 

following separation from prior tem- 

porary position—where employee 
received lump-sum payment for 
accumulated annual leave due to 
break in service occurring between 
temporary positions in same agency 
or to intervening period of employ- 
ment not subject to leave regula- 
tions, such employee, not being 
entitled under current Annual and 
Sick Leave Regulations to transfer 
annual leave under such circum- 
stances, is not required to refund 
lump-sum payment for unexpired 
annual leave at time of entering on 
duty in second temporary position. 


Statutory payment restrictions: 


Prohibition in sec. 1212, General Ap- 
propriation Act, 1951, upon expendi- 
ture of funds for payment for 1950 
annual leave accruals unused at 
close of business on June 30, 1951, is 
to be considered as permanent re- 
striction not only upon funds made 
available thereby but also upon 
payments for annua! leave earned 
during calendar year 1950 and not 
used by July 1, 1951, and applies 
with equa! force to lump-sum leave 
payments and salary payments to 
employees in annual leave status.. 


Restriction in sec. 1212, General 
Appro. Act, 1951, upon payment for 
annual leave earned by civilian 
officer or employee during calendar 
year 1950 and unused at close of 
business June 30. 1951, does not 
become operative until after that 
date and, therefore, any annual 
leave used or liquidated by lump- 
sum payment prior to that date is 
not affected thereby 

Restriction in sec. 1212 of General 
Appro. Act, 1951, upon payment for 
annual leave earned by civilian 
officers and employees during calen- 
dar year 1950 and unused at close of 
business on June 30, 1951, does not 
apply in case of employee in leave- 
with-pay status on June 30, 1951, 
who is separated from service on 
that date, so as to preclude payment 
after June 30, 1951, for 1950 accumu- 
lated leave used while in leave-with- 
Pay status, or for any unused portion 
of such leave 

Restriction in sec. 1212 of General 
Appro. Act, 1951, upon payment for 
annual leave earned by civilian offi- 
cers and employees during calendar 
year 1950 and unused at close of busi- 
ness on June 30, 1951, does not apply 
to jump-sum payment for 1950 
accumulated leave in case of em- 
ployee who is separated from service 
prior to June 30, 1951, but who is not 
compensated for leave unti) after 
that date due to administrative 
delay in accomplishing payment. -- 

Lump-sum payment for accrued 
annual leave upon employee’s trans- 
fer between agencies subject to same 
leave system is unauthorized, so that 
employee who transfers from Eco- 
nomic Stabilization Agency on or 
after July 1, 1951, to agency under 
same leave system but subject to 
provisions of sec. 1212 of General 
Appro. Act, 1951, prohibiting pay- 
ment for 1950 annual leave accruals 
unused by July 1, 1951, may not be 
paid by new agency for annual 
leave accumulated during calendar 
year 1950 nor may jump-sum pay- 
ment be made by Economic Stabi- 
lization Agency for such leave 


Transfer or separation and reappoint- 


ment to positions under same leave 
systems: 

Statutory payment restrictions—lump- 
sum payment for accrued annual 
leave upon employee’s transfer be- 
tween agencies subject to same leave 
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Annual—Continued 
Lump-sum payments—Continued 

Transfer or separation and reappoint- 
ment to positions under same leave 

systems—Continued 
system is unauthorized, so that 
employee who transfers from Eco 
nomic Stabilization Agency on or 
after July 1, 1951, to agency under 
same leave system but subject to 
provisions of sec. 1212 of General 
Appro. Act 1951, prohibiting pay 
ment for 1950 annual leave accruals 
unused by July 1, 1951, may not be 
paid by new agency for annual leave 
accumulated during calendar year 
1950 nor may lump-sum payment be 
made by Economic Stabilization 
Agency for such leave__...........- 
Temporary to temporary positions— 
where employee received lump-sum 
payment for accumulated annual 
leave due to break in service occur- 
ring between temporary positions in 
same agency or to intervening period 
of employment not subject to leave 
regulations, such employee, not 
being entitled under current Annual 
and Sick Leave Regulations to 
transfer annual leave under such 
circumstances, is not required to 
refund lump-sum payment for un- 
expired annual leave at time oi 
entering on duty in second tem- 


Military duty: 

Concurrent civilian and military pay. 
See Compensation, double, civilian em 
ployees on military duty, leave payments. 

Recredit of accrued leave upon return to 
civilian duty. See Leaves of Absence, 
annual, recredit of prior accrued leave, 
after military duty. 

Part-time or intermittent employees—five 
day work week requirement—part-time 
leave act of Oct. 5, 1949, extending bene- 
fits pro rata of annual and sick leave acts 
of Mar 14, 1936, to part time employees 
grants right to leave only to those part 
time employees for whom there has been 
established regular tour of duty covering 
not jess than five days each week, and 
therefore part time service is required to 
be scheduled on at least five days of each 
unit week of work cycle before part-time 
employees become eligible for pro rata 

Rate of compensation payable—lump-sum 
payments. See Leaves 0) Absence, an 
nual, lump-sum payments, rate at which 
payable. 

Recredit for period reservist was hospital- 
ized for injury sustained on training 

duty—member of Naval Reserve who is 

also civilian employee of Govt. and who 
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was hospitalized subsequent to period of 
training duty for injury sustained while 
on such duty may not receive during pe 
riods of hospitalization both naval pay 
and allowances and compensation of 
civilian position from which he was ab- 
sent in leave with pay status, in contra- 
vention of dual compensation restric- 
tions of act of May 10, 1916, as amended; 
however, employee’s civilian leave rec- 
ord may be corrected to show absence 
during periods of hospitalization as leave 
Si cariicanbbindenndstditesions 
Recredit of prior accrued leave—after mil- 
itary duty—effect of leave accumulation 
appropriation restriction—purpose of 
second proviso of sec. 1212, General Ap 
propriation Act, 1951, exempting em 
ployees entering upon active service in 
armed forces from prohibition upon ex- 
penditure of funds for payment for 1950 
leave accruals unused by July 1, 1951, is 
to permit full effect to be given right of 
such employees to elect under existing 
law to receive lump-sum payment for 
unused annual leave or to have such 
leave remain to their credit and at same 
time save employees from losing annual 
leave they were precluded from using 
prior to July 1, 1951, due to entry into 
military service; but said proviso would 
have no effect upon rights of employee 
entering service after that date....._... 


Separation from service—adjustment of 
leave upon reemployment—General Ap- 
propriation Act, 1951—in applying pro 
visions of sec. 1212 of General Appro. 
Act, 1951, prohibiting payment for an 
nual leave earned during calendar year 
1950 and unused at close of business on 
June 30, 1951, employees who were separ- 
ated and reemployed during calendar 
year 1950 may have all annual leave 
taken during 1950 prior to separation, 
in addition to that which may have 
been liquidated by lump-sum payment 
and not recredited upon subsequent re- 
employment, charged against annual! 
leave earned during that calendar year 
either prior to separation or after re 
Ee 

Temporary employees: 

Effect of leave without pay—placing o! 
temporary employee in leave without 
pay status during period he was pre- 
vented from working due to temporary 
closing of administrative office. be 
cause of reduction in workload does 
not break continuity of employee’s 
month of service within meaning of 
Annual and Sick Leave Regs. so as to 
prevent accrual of leave for such 
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Annual—Continued Military—Continued 

Temporary employees— Continued to credit of Naval Reserve aviation 

Leave on leave for period prior to nonpay cadet upon release from enlistment con- 
status—temporary employee who, tract and acceptance of appointment as 
upon exhausting his annual leave, was ensign in Naval Reserve is prohibited 
placed in nonpay status and later re- by sec. 4 (c), Armed Forces Leave Act of 
stored to pay status incident to fur- 1946, as added by sec. 1, act of Aug. 4, 
nishing of travel from place of employ- 1947, which requires, under foregoing 
ment to place of residence may be re- circumstances that unused leave to 
garded as returned to duty for period credit of cadet shall be carried forward 
of travel, within contemplation of sec. to new status as ensign. 
30.402 (a), Annual and Sick Leave Pay equivalent payments: 
Regulations, so as to be entitled to Accrued leave exceeding 60 days on 
credit for leave accrued during period August 31 1946—under sec. 5 (c) of 
of annual leave. Armed Forces Leave Act of 1946, in 

Transfers: case of members of uniformed services 
Between Jan. 1 and June 20, 1951—form on active duty on Sept. 1, 1946 number 

and procedure—Gen. Regs. 1l1l— of calendar days of leave settled and 
Supp. 1, Dec. 5, 1950 compensated .or under sec. 6 plus 
Statutory payment restrictions: number of calendar days’ leave stand- 
Employee who transfers on or before ing to member’s credit on that date 
June 30, 1951, from Economic Stabi- may not exceed 120 calendar days, 
lization Agency to agency subject to but number of calendar days’ terminal 
prov.sions of sec. 1212 of General leave granted and taken prior to that 
Appro. Act, 1951, prohibiting pay- date need not be included in 120-day 
ment for annual leave accumulated limitation 
by employee during calendar year Leave accrued but unused prior to relief 
1950 and unused at close of business from active duty—officer who was 
on June 30, 1951, may not be paid by placed on retired list of Navy but 
new agency for any annual leave retained on active duty without break 
accrued during calendar year 1950 in service is not separated or released 
and unused at close o! business on from active duty within vontemplation 
June 30, 1951 516 of term * discharge” as used in Armed 
Employee who transfers to Economic Forces Leave Act of 1946, as amended, 
Stabilization Agency after July 1, and therefore such officer is not en- 
1951, from agency subject to provi- titled to cash settlement for unused 
sions of sec. 1212 oi General Appro. leave upon being placed on retired list 
Act, 1951. prohibiting payment for however upon release from active duty 
annual leave accumulated by em- officer may be compensated, within 
ployee during calendar year 1950 statutory limitations, for unused leave 
and unused at close of business on then to his credit 
June 30, 1951, may not be paid by Leave accrued but unused prior to sepa- 
Economic Stabilization Agency for ration from service. discharge, etc.: 
any unused 1950 leave Reenlistment or extension of enlist- 
Military: ment: 

Accrual— maximum limitation—under Enlisted members 0: Navy who, 
Armed Forces Leave Act of 1946, as upon discharge at expiration of 
amended authorizing members to their enlistments, voluntarily re- 
charge leave taken during current fiscal enlist or extend their enlistments 
year to leave which accrues during such during temporary period provided 
year without regard to 60 day limitation, by act of July 27. 1950, and E. O 
member with 60 days’ leave to his No. 10145 issued pursuant there 
credit on June 30, 1950, who had taken no to, extending all enlistments in 
leave during fiscal year ending June 30 armed services for period not to 
1951, and who is to be retired or released exceed 12 months. may be paid 
from active duty June 30, 1951, may be travel allowance and for unused 
granted 30 days’ leave to expire on such leave to their credit at time oi dis 
date of transier to retired list or release 
from active duty. without affecting his In view of early discharge provisions 
right to be compensated fo: 60 days’ of act ot Aug 22, 1912 applying to 
accumulated leave on date oj retirement members of Navai Reserve 
or release trom active duty through assimuating provisions 

Aviation cadets—release from enlistment in sec. 7 of Navai Reserve Act of 
contract and appointment as Reserve 1938 and oi administrative policy 
officer—cash settiement for unused leave 1 granting members oi Regular 


979477—52——49 
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Military—Continued 
Pay equivalent payments—Continued 
Leave accrued but unused prior to sepa- 
ration from service, discharge, etc 
—Continued 
Reenlistment or extension of enlist- 
ment—Continued 
Navy and Naval Reserve similar 
leave benefits, naval reservist who 
was given early discharge for con- 
venience of Govt. and immediate- 
ly reenlisted in Naval Reserve 
may receive, under sec. 4 (c) ol 
Armed Forces Leave Act of 1946. 
as amended, cash payment for un 
used leave, notwithstanding pro 
hibition in 1946 act against cash 
settlement for unused leave in 
cases where members are dis 
charged for purpose of entering 
into enlistments... ................ 
Enlisted members of armed forces 
who, after completing their nor- 
mal term oi service and while 
serving involuntarily in 12 month 
extension of enlistments author 
ized by act of July 27, 1950, and E. 
O. No 10145 issued pursuant 
thereto, are discharged for purpose 
of reenlisting in Regular Army 
may be paid travel allowance and 
for unused leave to their credit at 
time of such discharge_........... 
Limitations under Armed Forces Leave 
Act. 1946—under sec. 5 (c) oi Armed 
Forces Leave Act of 1946, in case of 
members of uniformed services on 
active duty on Sept. 1, 1946, number of 
calendar days of leave settled and com 
pensated for under sec. 6 plus number 
ot calendar days’ leave standing to 
member’s credit on that date may not 
exceed 120 calendar days, but number 
of calendar days’ terminal leave grant- 
ed and taken prior to that date need 
not be included in 120-day limitation. 
Reserve aviation cadet appointed as Re- 
serve officer—cash settiement for un 
used leave to credit of Naval Reserve 
aviation cadet upon release from en 
listment contract and acceptance of 
appointment as ensign in Nava! Re- 
serve is prohibited by sec 4 (c), Armed 
Forces Leave Act of 1946, as added by 
sec. 1 act of Aug 4, 1947, which re 
quires, under foregoing circumstances. 
that unused leave to credit of cadet 
shall be carried iorward to new status 
IR aide secinctadiniciiewcccse 
Retired officer retained on active duiy— 
officer who was placed on retired list oi 
Navy but retained on active duty 
without break in service is not separat 
ed or released irom active duty within 
contemplation of term “discharge” as 
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Pay equivalent payments—Continued 
used in Armed Forces Leave Act of 
1946, as amended, and therefore such 
officer is not entitled to cash settlement 
for unused leave upon being placed on 
retired list, however, upon release 
from active duty officer may be com- 
pensated, within statutory limitations, 
for unused leave then to his credit... 

Transfer of leave credit—reserve aviation 

cadet appointed as Reserve officer—cash 
settlement for unused leave to credit of 
Naval Reserve aviation cadet upon re- 
lease from enlistment contract and ac 
ceptance of appointment as ensign in 
Nava! Reserve is prohibited by sec 4 
(c), Armed Forces Leave Act of 1946, as 
added by sec. 1, act of Aug. 4, 1947, 
which requires, under foregoing circum- 
stances, that unused leave to credit of 
cadet shall be carried forward to new 
IE a cnndctintiiintthiddtinimnce 


Sick: 


Accrual: 

Manner of crediting—part time em- 
ployees—part-time leave act of Oct. 5, 
1949, extending benefits pro rata of 
annual and sick leave acts of Mar. 14, 
1936, to part time employees grants 
right to leave only to those part-time 
employees for whom there has been 
established regular tour of duty cover- 
ing not less than five days each week, 
and therefore part-time service is re- 
quired to be scheduled on at least five 
days of each unit week of work cycle 
before part-time employees become 
eligible for pro rata leave accruals__... 

Month-of-service requirement—tempo- 
rary employees on leave without pay— 
placing of temporary employee in leave 
without pay status during period he 
was prevented from working due to 
temporary closing of administrative 
office, because of reduction in work- 
load, does not break continuity of em- 
ployee’s month of service within mean 
ing of Annual and Sick Leave Regs. 
so as to prevent accrual! of leave for 
such month of service................ 

Fee basis employees—persons compen- 
sated on fee basis are not considered to 
be officers or employees of U. S., and 
therefore annua! and sick leave laws and 
regulations would not be applicable to 
actors engaged and compensated in 
accordance with schedule of fees........ 

Part-time or intermittent employees—five- 
day week requirement—part-time jeave 
act of Oct. 5, 1949, extending benefits pro 
rata of annual and sick leave acts of 

Mar. 14, 1936, to part-time employees 

grants right to leave only to those part- 

time employees for whom there has been 
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established regular tour of duty covering 
not less than five days each week, and 
therefore part time service is required to 
be scheduled on at least five days of each 
unit week of work cycle before part-time 
employees become eligible for pro rata 
leave accruals 

Recredit tor period reservist was hospi- 
talized for injury sustained on training 
duty—member of Naval Reserve who is 
also civilian employee of Govt. and who 
was hospitalized subsequent to period 
of training duty for injury sustained 
while on such duty may not receive dur- 
ing periods of hospitalization both naval 
pay and allowances and compensation 
of civilian position from which he was 
absent in leave with pay status, in con- 
travention of dual compensation restric- 
tions of act of May 10, 1916, as amended; 
however, employee’s civilian leave rec- 
ord may be corrected to show absence 
during periods of hospitalization as 
leave without pay 

Temporary employees—effect of leave 
without pay—placing of temporary em- 
ployee in leave without pay status dur- 
ing period he was prevented from work 
ing due to temporary closing of adminis- 
trative office, because of reduction in 
workload, does not break continuity of 
employee’s month of service within 
meaning of Annual and Sick Leave 
Regs. so as to prevent accrual of leave 
for such month of service 


from holding another office to which 
compensation is attached unless specially 
authorized by law 

Pending employee’s involuntary retire- 
ment—term suspension from service as 
used in back-pay provisions of act of 
June 10, 1948, primarily is concerned 
with charges arising out of employee’s 
conduct, and therefore involuntary plac- 
ing of employee on leave without pay 
pending action on disability retirement 
application administratively filed for 
employee, pursuant to provisions of 
Civil Service Retirement Act, was not 
suspension from service within meaning 
of act so as to entitle employee upon 
restoration to duty to compensation for 
period he was carried in leave without 
pay status. 

Periods of reservist’s hospitalization for 
injury sustained on training duty—mem- 
ber of Naval Reserve who is also civilian 
employee of Govt. and who was hospital- 
ized subsequent to period of training 
duty for injury sustained while on such 
duty may not receive during periods of 
hospitalization both naval pay and 
allowances and compensation of civilian 
position from which he was absent in 
leave with pay status, in contravention 
of dual compensation restrictions of act 
of May 10, 1916, as amended; however, 
employee’s civilian leave record may 
be corrected to show absence during 
periods of hospitalization as leave 


Subsistence. See Subsistence, leaves of ab- without pay 
sence. LICENSES: 
Traveling expenses. See Traveling Expenses, Municipal—occupational, trade, ete., license 


anne of absence. fees. See Tarzes, municipal. 
it! t $ 
eer LIENS: 


Administrative action as affecting right to 
compensation—term suspension from 
service as used in back-pay provisions 
of act of June 10, 1948, primarily is con- 
cerned with charges arising out of em- 
ployee’s conduct, and therefore in 
voluntary placing of employee on leave 
without pay pending action on disability 
retirement application administratively 
filed for employee, pursuant to pro 
visions of Civil Service Retirement Act, 
was not suspension from service within 
meaning of act so as to entitle employee 
upon restoration to duty to compensa 
tion for period he was carried in leave 
without pay status 

Concurrent employment in another posi- 
tion—employee on leave without pay 
from Govt. department may be em- 
ployed by Govt. commission of tempo- 
rary character without contravening act 
of July 31, 1894, as amended, prohibiting 
persons whose annual compensation in 
one office amounts to $2,500 or more 


Certificate of release—request by other than 


senior lien holder—certificate of release of 
liens of U. 8S. upon any real or personal 
property may be issued by Comptroller 
General under 28 U. 8. C. 2410 (d) only 
where applicant has lien upon property 
duly recorded and junior lien in favor of 
U. 8. attaches to such property, and 
therefore relief may not be granted ap 
plicant who is owner of property rather 
than holder of senior lien thereon 


LOANS: 
Educational institution housing construc- 


tion—furniture, equipment, etc., pur- 
chases—funds appropriated pursuant to 
title IV of Housing Act of 1950 for loans to 
educational institutions to provide hous- 
ing for students and faculties are limited 
in their use to cost of housing construction, 
and are not available for payment for 
furniture and equipment such as beds, 
chairs, tables, dressers, cook stoves, and 
refrigerators to equip such housing 
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MEDICAL EXAMINATIONS: Page | MILEAGE—Continued 
See Physical Examinations. Release from active duty—Continued 


MEDICAL TREATMENT: 
Physical examinations. See Physical ezami- 
nations. 
MILEAGE 


Active duty—release from active duty. See 

Mileage, release from active duty. 

Air travel: 
Travel by privately owned aircraft: 
Airport landing fees—employee, author- 
ized to perform official travel by pri 
vately owned airplane on mileage basis 
in lieu of actual expenses, under sec. 4, 
Travel Expense Act of 1949, and regu- 
lations promulgated thereunder, may 
not be reimbursed, in addition to mile- 
age, airport landing fee paid incident 
to travel performed 
Payment basis, in general—in view of 
sec. 4, Travel Expense Act of 1949, 
authorizing reimbursement of Govt. 
employees upon commuted basis for 
use of privately owned airplanes in 
performance of official travel, an em- 
ployee may not be paid rental charge 
for use of his own airplane on official 
business at rate comparable with 
charges made by commercial operators 
for that mode of transportation, as 
such rate would include compensation 
for pilot and, therefore, would result 
in extra compensation for employee --_ 
Automobiles—use of privately owned. See 

Mileage, travel by privately owned auto 

mobile. 

Dependents’ travel. See Transportation, 
dependents, mileage basis payments 

Headquarters—travel by privately owned 
automobile—statutory authorization re- 
quirement—while 14 U. 8. O. 474 author- 
izes payment of transportation expenses 
incurred by Coast Guard personnel on 
officia] business within limits of their duty 
station for train, bus, streetcar, ferry, 
bridge, and similar fares and tolls, statute 
is silent with respect to use of privately 
owned vehicles for conducting Govt. 
business, and therefore payment may not 
be made for expenses incurred in use of 
privately owned vehicles by Coast Guard 
personnel conducting Govt. business 
within their designated posts of duty in 
absence of some specific statutory author- 
ity therefor. 

Release from active duty: 

Advance payments—place to which en- 
titled—while sec. 3 of Pay Readjustment 
Act o1 1942, as amended, authorizes 
payment of advance mileage to Reserve 
officers upon release from active duty, 
computed on distance from place of 
release to place from which ordered to 
active duty, such mileage is payable 
“for their return home,” and in event 


place from which ordered to active duty 
is farther from place of release than is 
home of record at time of entry on 
active duty, mileage is limited to dis- 


Home of record v. home of selection: 

Under travel allowance provisions of 
Pay Readjustment Act of 1942, as- 
amended, Reserve officers released 
from active duty may be allowed 
mileage from last duty station to 
official residence of record at time 
of call to active duty, if mileage is so 
claimed and travel is performed to 
that place, and subsequent change of 
home address after entry into service 
can add nothing to officer’s right to 
mileage, or transportation of de 
pendents, upon release from active 


Under travel allowance provisions oi 
sec. 12 of Pay Readjustment Act of 
1942, as amended, Naval Reserve 
officer is entitled, upon release from 
active duty, to mileage and transpor- 
tation of dependents to his home of 
record at time of being called to 
active duty, and therefore Reserve 
officer who is released from active 
duty at his home of record would not 
be entitled to transportation for 
himself and dependents to another 
place selected by him as his home-- 

While sec. 3 of Pay Readjustment Act 
of 1942, as amended, authorizes pay 
ment of advance mileage to Reserve 
officers upon release from active 
duty, computed on distance from 
place of release to place from which 
ordered to active duty, such mileage 
is payable “for their return home,” 
and in event place from which 
ordered to active duty is farther from 
place of release than is home of 
record at time of entry on active 
duty, mileage is limited to distance 


Temporary commissioned officers—reap- 
pointment and retirement as Regular 
Army warrant officer coincident with 
release—travel performed in different 
capacities—tem porary commissioned 
Army officer who was paid mileage to 
home upon release from active duty for 
physica! disability, and who coincident 
with such release was reappointed and 
immediately retired as Regular Army 
warrant officer under orders directing 
travel to home, is not entitled under 
such orders to payment of mileage to 
another place selected as home after 
release from active duty as temporary 
commissioned officer, even though travel 
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MILEAGE—Continued 


Release from active duty—Continued 

may have been performed in different 

capacities 

Travel by privately owned aircraft. See 

Mileage, air travel, travel by prwately owned 

aircraft. 

Travel by privately owned automobile: 

Advantage determinations—civilian em- 
ployees performing travel in occupied 
zones of Germany—civilian employees 
of Dept. of Army who, under competent 
orders, perform official travel by pri 
vately owned automobile within oc- 
cupied zones of Germany may be paid 
mileage, not to exceed statutory rate, 
for such travel, provided transportation 
in kind is not required and use of pri- 
vately owned conveyance is adminis- 
tratively approved as more advan- 
tageous to Govt 

Civilian employees performing travel in 
occupied zones of Germany—civilian em- 
ployees of Dept. of Army who, under 
competent orders, perform official travel 
by privately owned automobile within 
occupied zones of Germany may be paid 
mileage, not to exceed statutory rate, for 
such travel, provided transportation in 
kind is not required and use of privately 
owned conveyance is administratively 
approved as more advantageous to 


Speedometer reading, mileage table, etc., 
requirements—substituted evidence— 
where, due to defective speedometer, 
employee traveling on mileage basis in 
and around his headquarters could not 
verify distance traveled by standard 
highway mileage guides or by speed- 
ometer readings, as required by par. 12a 
(1), Standardized Govt. Travel Regs., 
reasonable mileage computation of dis- 
tance traveled, as approved and certi 
fied by responsible administrative officer 
having knowledge of facts. may be ac- 
cepted as best available evidence there 
of, and reimbursement upon such basis 
may be regarded as substantial compli 
ance with requirements of regulations_. 

Voucher forms—Gen. Regs. 88—Second 
Revision. Nov. 7, 

Witnesses: 

Administrative hearings: 

Civil Aeronautics Board—under 49 U. 8 
C. 644 (b) witness summoned before 
OC. A. B. is entitled to same fees and 
mileage as paid witnesses in courts of 
U. 8. under 28 U. 8. CO. 1821, which 
allows mileage from either permanent 
or temporary residence to which sub 
pena or summons is sent to place of 
trial and return, so that witness who 
received summons at his temporary 
residence to appear at hearing before 
C. A. B. at his permanent residence 
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MILEAGE—Continued 
Witnesses—Continued 
Administrative hearings —Continued 
may be paid fees and mileage author- 
ized for said court witnesses, even 
though there was no return to his 
temporary residence after hearing.... 
Reimbursement basis—under 49 U. 8. 
C. 644 (b) witness summoned before 
C. A. B. is entitled to same fees and 
mileage as paid witnesses in courts of 
U. S. under 28 U. 8. C. 1821, which 
allows mileage from either permanent 
or temporary residence to which sub 
pena or summons is sent to place ol 
trial and return, so that witness who 
received summons at his temporary 
residence to appear at hearing before 
C. A. B. at his permanent residence 
may be paid fees and mileage author- 
ized for said court witnesses, even 
though there was no return to his 
temporary residence after hearing... 


MILITARY LEAVE: 
See Leaves of Absence, military. 
NATIONAL GUARD: 


Caretakers—leaves of absence—lump-sum 
payments. See Leaves of Absence, annual, 
lump-sum payments. 


NEWSPAPERS: 


See Books, Periodicals, and Newspapers 
newspapers. 


OFFICERS AND EMPLOYEES: 


Aiding or Assisting Government creditors. 
See Claims, aiding or assisting in prosecu 
tion. 

Contract employees distinguished from con- 
tractors—purchase order which was issued 
without advertising for technical and pro- 
fessional services of artist which were re- 
quired to be performed by artist in person, 
defining word ‘person” as including 
group of persons working for contractor, 
is not contract for personal services so as to 
be excepted from advertising requirements 
of sec. 3709, R. S., as amended 

Excusing from work—blood donations—vet- 
erans Adm. regulations authorizing em 
ployees to be excused from work without 
charge for leave for purpose of making 
blood donations apply only if blood is 
furnished without compensation, so that 
employee who engages in selling his blood 
services is required to do so upon his own 
time—not Govt. time 

Holding two positions. See, also, Compen- 

sation, double. 

Leave without pay status—employee on 
leave without pay from Govt. depart 
ment may be employed by Govt. com- 
mission of temporary character without 
contravening act of July 31, 1894, as 
amended, prohibiting persons whose 
annual compensation in one office 
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OFFICERS AND EMPLOYEES— Page| OFFICERS AND EMPLOYEES— 


Continued 
Holding two positions—Continued 
amounts to $2,500 or more from holding 
another office to which compensation is 
attached unless specially authorized by 
Hours of work—overtime—compensation. 
See Compensation, overtime. 
Leaves of absence. See Leaves of Absence. 
Promotions. See Compensation, promotions. 
Reinstatements: 
After military duty—compensation. See 
Compensation, initial salary rates 
After reduction in force: 
Grade in which to be reinstated: 
Employee separated from _ service 
through reduction in force after 
Sept. 1, 1950, who is required under 
sec. 1302 (b), Supplemental Appro. 
Act, 1951, to be certified as eligible 
for appointment to position in 
defense program mez~ he certified for 
such appointment at not to exceed 
grade and salary last held in termi- 
nating agency, even though em- 
ployee has been promoted or de- 
moted after Sept. 1, 1950_........... 
Prohibition in sec. 1302 (a), Supple- 
mental Appro. Act, 1951, upon 
employee in Federa) civil service 
promoted, transferred, or appointed 
to position of higher grade being 
eligible, in event of separation from 
service through reduction in force, 
for reinstatement above grade held 
by employee on Sept. 1, 1950, is 
limited to reinstatements of persons 
separated by reduction in force and, 
therefore, all other reinstatements 
may be made in any grade for which 
employee meets qualification re 
quirements of Civil Service Com... 
Provisions of sec. 1302, Supplemental 
Appro. Act, 1951, being applicable 
only to period after Sept. 1, 1950, and 
during fiscal year 1951, would not 
preclude employee separated by re 
duction in force prior to Sept. 1, 195), 
from being reinstated in grade higher 
than that last held in terminating 


Grade and salary restrictions in sec. 
1302 (b) of Supplemental Appro 
Act, 1951, on certification of persons 
terminated under reductions in force 
to defense agency positions are not 
applicable to any other type of certi 
fication authorized under civil- 
service laws and regulations, and 
therefore restrictions would not ap- 
ply where employee had established 
his eligibility for appointment to 
higher grade position in competitive 
examination, without reference to his 
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Continued 
Reinstatements—Continued 

After reduction in force—Continued 
Grade in which to be reinstated—Con. 
having been separated by reduction 
ST cs inteniceaatennstiitiianinmeenntiies 
Prohibition in sec. 1302 (a) of Supple- 
mental Appro. Act, 1951, against re 
instatement of employees separated 
from service through reduction in 
force above grade held by such 
employees on Sept. 1, 1950, is not 
limited solely to reinstatements un- 
der procedure applicable to classified 
civil service, but contemplates re 
employment in entire Federal civil 
service, and therefore reinstatement 
restriction is applicable to competi- 
tive personnel actions as well as to 
noncompetitive personnel actions... 
Prohibition in sec. 1302 (a) of Supple- 
mental Appro. Act, 1951, against re- 
instatement of employees separated 
from service through reduction in 
force above grade held by them on 
Sept. 1, 1950, applies to employees 
who have been promoted, trans- 
ferred, or appointed to position of 
higher grade after Sept. 1, 1950, and 
therefore employee who has not re- 
ceived higher grade since Sept. 1, 1950, 
and who is subsequently separated 
by reduction in force may be selected, 
noncompetitively or competitively 
for appointment in nondefense 
agency without regard to grade of 
position he occupied on Sept. 1, 1950_ 
Certification requirement — certifica- 
tion of persons terminated by reduc- 
tion in force to defense agency. if 
qualified, at grades and salaries not in 
excess of those last held in terminat- 
ing agency as required by sec. 1302 
(b) of Supplemental Appro. Act, 
1951, is not discretionary, so that 
lack of such certification at time 
otherwise qualified employee is ap- 
pointed to defense agency position 
would not except employee from 
such statutory grade and salary re- 
i entimeididdimbbetesseibonss 
Separation from service—effective date— 
separation from service through reduction 
in force does not occur until employee 
actually is separated from rolls of agency, 
and therefore grade and salary restriction 
in sec. 1302 (a) of Supplemental Appro 
Act, 1951, applicable to persons terminat- 
ed under reduction in force, would not 
preclude appointment of employee who 
has been reached for reduction in force 
action to position at higher grade in anoth 
er agency, prior to actual separation from 
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OFFICERS 
Continued 


AND EMPLOYEES— Page | PAY—Continued 
Active duty—Continued 


Suspension from duty—involuntary leave * Hospitalization, medical treatment, etc.— 


without pay status as constituting—term 
suspension from service as used in back 
pay provisions of act of June 10, 1948, pri- 
marily is concerned with charges arising 
out of employee’s conduct, and therefore 
involuntary placing of employee on leave 
without pay pending action on disability 
retirement application administratively 
filed for employee, pursuant to provisions 
of Civil Service Retirement Act, was not 
suspension from service within meaning of 
act so as to entitle employee upon restor- 
ation to duty to compensation for period 
he was carried in leave without pay status_ 


OFFSET: 


See Set-Of. 


ORDERS: 


Military—uncurrent payment orders—de 
positary and appropriation adjustments— 
forms and procedure—Acctg. Sys. Memo 
13, Dec. 11, 1950 


PAY: 


Active duty: 
Army reservists generally—hospitalization 
medical treatment, etc. See Pay. active 
duty. hospitalization, medica’ treatment 
ac 
Hospitalization. medical treatment, eic.: 
Extension beyond period o! training 
duty—acts of June 15, 1936 and June 
20, 1949, authorizing pay and allow 
ances to officers and enlisted men of 
Nationa! Guard for personal injury or 
disease suffered during periods of 
training or active duty are applicable 
only in cases where disability is suf 
fered in line of duty, so that enlisted 
man of National! Guard who was 
hospitalized while in attendance with 
his organization at encampment for 
disease not incurred in line of duty 
is not entitled to pay and allowances 
for period of hospitalization extending 
beyond such encampment 

Ullness or injury 01 reservists en route to 
training station—member of Reserve 
Officers Training Corps who was 
ordered to training duty and injured 
while en route thereto but after 
receiving civilian medical treatment 
reported at camp on date prescribed 
.n his orders and was hospitalized for 
such injury, may be regarded as having 
been in attendance ai camp within 
meaning oi sec. 47¢ of National De 
fense Act, as added by sec. 34 oi act o1 
June 4, 1920, so as to be entitied to 
pay and allowances provided for in 
act of June 15, 1936, as amended. ior 
period oi duty originally contemplated 


Continued 
injury or illness of reservists during 
period o. training duty: 

Member of Naval Reserve who was 
injured while on authorized training 
duty is entitled under Naval Avia 
tion Personnel Act of 1940. as 
amended. to active-duty pay and 
allowances for periods of hospitaliza- 
tion resulting from such injury, but 
not for periods he was living at home 
and reporting to hospital! for treat. 
ment, in absence of affirmative 
determination by Bur. of Medicine 
and Surgery that he continued to be 
disabled for normal pursuits due to 
continued existence of disability tor 
which originally hospitalized 


Reservist who is civilian employee o! 
Govt. and who is injured while on 
authorized training duty is entitled 
under act oi May 12, 1917, as 
amended, to active-duty pay and 
allowances plus compensation 0: 
civilian position while on annual or 
sick leave during period of hospitali 
zation due to such injury but not 
for periods not actually confined 
in hospital, in absence of determina 
tion by proper authority that he 
continued to be disabled for normal 
civilian pursuits, and where failure 
to discharge him from hospital was 
because of continued existence ol 
disability 


National Guard—hospitalization medica! 
weatment, ete See Pay, active duty. 
hospitaszation, medical treatment, etc. 


Naval Reserve: 


Hospitalization. medica! treatment etc 
See Pay, active duty. hosp.talization, 
medical treatment, etc. 


Separation {rom service—Navai Reserve 
officer whose commission was revoked 
by Sec. of Navy under authority in 
sec. 14 (a) of act o June 23, 1938 
because of unsatisfactory performance 
of duty and unauthorized use ol 
Govt. vehicles, and who was released 
from active duty pursuant to authority 
in secs. 5and 601 Naval Reserve Act o! 
1938, is not entitled to pay and allow 
ances after effective date of separation 
and revocation, irrespective oi reason 
thereior in view of provisions in sec. 
70! Naval Reserve Act permitting pay 
and allowances to Naval Reserve 
officers only when employed on active 
or training duty or in authorized travel 
to and from such duty 
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Active duty—Continued 

Period between effective date of retire- 
ment and receipt of notice—while retiro- 
ment of Navy officer placed on retired 
list voluntarily for length of service pur 
suant to sec. 6, act of Feb. 21, 1946, is 
effective on first day of month President 
may designate, officer who did not re 
ceive notice of retirement until after 
effective date thereof and who currently 
was paid active duty pay and allow. 
ances may be regarded as having been 
in de facto status and entitled to retain 
such pay and allowances or recover back 
any amounts which may have been re 
funded less any retired pay received... 

Retired personnel: 

Advancement in rank upon retirement— 
Navy officers of grade or rank of cap. 
tain or below who were specially com- 
mended for performance of duty in 
actual combat under sec. 412 (a), Offi 
cer Personnel Act of 1947, and, by 
reason thereof, placed upon retired 
list with rank of next higher grade 
than that in which serving at time of 
retirement, are entitled, when recalled 
to active duty in such higher grade or 
rank, to active-duty pay and allow- 
ances of that rank. 28 C.G. 53] and 
29 id. 64, overruled, in part........... 

Entitiement, generally, in absence o. 
active duty orders—order of Sec. of 
Navy placing officer on retired list 
changes status of officer wherever he 
may be or whatever duty he may be 
performing, without regard to whether 
or not he has received notice of retire 
ment, so that, in absence of official 
orders continuing officer on active 
duty after retirement, he is not en 
titled to active-duty pay for any 
period of service performed subsequent 
to effective date of his retirement..... 

Failure to receive notice of retirement— 
while retirement of Navy officer placed 
on retired list voluntarily for length 
of service pursuant to sec. 6, act of 
Feb. 21, 1946, is effective on first day 
of month President may designate, 
officer who did not receive notice of 
retirement until after effective date 
thereof and who currently was paid 
active-duty pay and allowances may 
be regarded as having been in de facto 
Status and entitled to retain such pay 
and allowances or recover back any 
amounts which may have been re- 
funded less any retired pay received. 


Additional: 


Aviation duty. See Pay, ariation duly 
From sources other than U. S.—statutory 
prohibition—officers on active duty as 
interns in private hospitals— Reserve offi 
cers on active duty as interns in private 
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hospitals who are paid compensation by 
hospitals for services normally performed 
by them as Reserve officers on active 
duty may not retain such compensation 
in violation of additional compensation 
restrictions of 18 U. S ©. 1914; also, 
except for increased subsistence allow 
ance for dependents as saved to certain 
officers under saved pay provisions of 
Career Compensation Act of 1949, said 
Reserve officers may not be paid rental 
or subsistence allowance by Govt. while 
at same time receiving quarters and 
subsistence in kind from hospitals. 29 
A a ren 

Gratuities. See Gratuities. 

Longevity. See Pay, longevity 

Submarine duty. See Pay, submarine 
duty. 


After expiration of enlistment—periods ot 


confinement, awaiting trial, etc.—notwith 
standing Article of War 16-and subpara 
graph 19a, Manual tor Courts-Martial, 
1949, providing, in effect, that prisoner 
will not forfeit pay and allowances during 
period of confinement prior to sentence, 
pay and allowances of enlisted person 
whose term of enlistment expires while in 
confinement awaiting trial by court mar- 
tial terminate on date of expiration of term 
of enlistment unless he is acquitted, in 
which event pay and allowances accrue 
until he is discharged 


Allotments—family allotments. See Family 


Allotment and Allowance. 


Aviation duty: 


During periods of incapacity—flight orders 
of limived duration—Nava! Reserve offi 
cer who. while engaged in training duty 
under flight orders of limited duration, 
became incapacitated by reason of avia 
tion accident is not entitled to flight pay 
for three months from such accident, un 
der sec. 10 of E. O. No. 10152 of Aug. 17, 
1950, which permits continuance of flying 
pay if otherwise eligible for active-duty 
pay and allowances under provisions ot 
act of June 20, 1949, there being no indi- 
cation that aviation pay beyond ter- 
mination date of orders was contemplat 
ed or that he would have been continued 
in flying status beyond such termina 

Flight certificate and scheduie—Gen. 
Regs. 64, Jan. 3, 1928, and Supp. 1, Oct. 
OE ee oe 

Midshipmen—entiilement as affected by 
Career Compensation Act o. 1949—in 
view of Career Compensation Act of 1949 
rendering inoperative provisions of act 
of Aug. 13, 1946, for flying pay for mid 
shipmen of U. 8. Navy by repealing 
secs. 17 and 18, Pay Readjustment Act 
of 1942, as amended, under which such 
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PAY—Continued 

Aviation duty—Continued 

flying pay previously was computed, 

midshipmen not being included as 

members of uniformed services under 

1949 act, they are not entitled to increased 

pay for flying duty performed on or 

after effective date of 1949 act nor to con 
tinue to receive flying pay under saved 
pay provisions of sec. 515 (b) of that act_. 

Awaiting trial—after expiration of enlistment. 
See Pay after expiration of enlistment, 
periods of confinement, awaiting trial, etc. 

Civilian employees See Compensation. 

De facto status—retention of pay already 
paid—while retirement of Navy officer 
placed on retired list voluntarily for 
length of service pursuant to sec. 6. act o. 
Feb. 21, 1946, is effective on first day of 
month President may designate, officer 
who did not receive notice of retirement 
until after effective date thereof and who 
currently was paid active-duty pay and 
allowances may be regarded as having 
been in de facto status and entitled to re 
tain such pay and allowances or recover 
back any amounts which may have been 
refunded less any retired pay received_... 

Discharges and dismissals: 

Fraud misrepresenta.ion. etc.: 

Enlisted member of Army who on entry 
into service fraudulently concealed 
criminal record which disqualified 
him for enlistment, and who was dis 
charged under other than honorable 
conditions upon discovery o! fraud, is 
not entitled to pay and allowances for 
period served under fraudulent enlist 
ment even though discharge was re 
viewed by Army Discharge Review 
Board and changed to discharge under 
honorable conditions 

Enlisted member of Army who fraud 
ulently concealed prior dishonorable 
discharge upon enlistment and who 
was given dishonorable discharge after 
discovery o1 fraud is not entitled to 
pay and allowances for any period 
served under .raudulent enlistment 
upon receiving bonorable discharge as 
result o: action taken by Army Dis 
charge Review Board. even though he 
may have been temporarily restored to 
duty for several days prior to date o: 
dishonorabie discharge................ 

Naval Reserve officere—effective dave— 

Naval Reserve officer whose commission 

was revoked by Sec. of Navy under 

authority in sec. 14 (a) of act of June 23 

1938. because of unsatisfactory perform 

ance of duty and unauthorized use oi 

Govt vehicles. and who was released 

from active duty pursuant to authority 

in sec. 5 and 6 of Navai Reserve Act of 

1938, is not entitled to pay and allow 

ances after effective date of separation 


Page | PAY—Continued 
Discharges and dismissals— Continued 


and revocation, irrespective of reason 
therefor, in view of provisions in sec. 7 
of Naval Reserve Act permitting pay 


and allowances to Naval Reserve officers 


only when employed on active or train- 
ing duty or in authorized travel to and 
trom such duty 


Subsequent reinstatement—entitlement to 


pay bet ween date of discharge and return 
«© duty—under Arts. of War special 
court martial may sentence soldier to 
bad conduct discharge but sentence 
must be reviewed by Bd. o1 Rev. and 
J. A. G. before it legally may be exe 
cuted, so that soldier who was so sen- 
tenced for being a. w. o. |. in violation 
ot Art. of War 61 and discharged prior to 
vacation of sentence by reviewing 
authorities, which vacation made dis 
charge void, and who was given right to 
elect either to return to duty in honor- 
able status or be furnished general dis 
charge for convenience of Govt.. is 
entitled, upon returning to duty. to pay 
appropriate to his rank for period 
between date of discharge and date of 
returning to duty. 2 0. G 740, dis 
tinguished 


Drill: 
Nationai Guard: 


Attendance with other than own organi- 
zation—while. generally officers ol 
National Guard belonging to one 
organization who participate in drills 
with another organization are not en 
titled to credit for pay purposes ior 
drills so attended, attendance at drills 
by officer who is detailed to temporary 
additional duty with organization 
other than his own may under exist 
ing Nationa! Guard regulations pro- 
viding tor assignment ot officers to line 
companies and other organizations. be 
considered as performance of ap 
propriate duties. so as to entitle him to 
armory drill pay for satisfactory 
performance oi such duties 

Federal recognition—drills or field train- 
ing performed prio: io recogniticn— 
Federally recognized Nationa! Guard 
Engineer officer who ‘ransferred to 
Aw Force Nationa Guard and as- 
sumed duties of Air Force position, 
although not at that time ederally 
recognized as Air Force officer is not 
entitied to Federai pay under National 
Detense Act, as amended tor drills or 
fleid training performed in new posi 
tion prior to date he was tederally 
recognized as officer in Air Force Na 


Naval Reserve—oflicers promoted to 


higher rank—eflective date—under pro 
visions of sec. 312 oi Naval Reserve Act 
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PAY—Continued 
Drill—Continued 

of 1938, as amended, authorizing pay 

and allowances to promoted reserve 

officers from date of rank as stated in 
their commissions Naval Reserve 
officer who is promoted to higher rank 
effective during period of inactive duty 
is entitled to drill pay of higher rank 
only from date of issuance of his com 
mission. or date of order to active duty 
whichever comes first.................-. 

Encampmen.. See Pay, training. 

Leavesofabsence See Leaves of Absence 

Longevity: 

Service credits: 

Cadet service—notwithstanding that 
members of Coast Guard Academy 
graduating class of 1927 were perma 
nently detached from Academy on 
day of graduation given duties 
normally performed by commissioned 
officers, and authorized to wear uni 
form of ensign, such members, having 
been continued in cadet status for 
administrative reasons pending receipt 
of commissions, did not acquire de 
facto status as ensigns so as to include 
cadet service under sec. 202 (a), Career 
Compensation Act of 1949, in computa- 
tion of cumulative years of service for 



































































































































Promotions: 
Effective date: 
Commissioned warrant officers: 

Effective date of promotion for pay 
purposes of permanent commis 
sioned warrant officer who was tem 
porarily appointed second lieutenant 
in Marine Corps pursuant to sec 
302, Officer Personne! Act of 1947, is 
date officer accepted such appoint 
ment and if otherwise entitled to 
benefits of savings provisions in sec 
302 (e) he may continue to receive 
pay and allowances to which en- 
titled on date of acceptance of tem 
porary appointment, provided such 
pay and allowances are in excess of 
those to which he is entitled under 
temporary appointment_........... 
Since appointment of permanent com 
missioned warrant officer of Marine 
Corps to permanent rank of second 
lieutenant for limited duty pursuant 
to sec 404, Officer Personne! Act o! 
1947, 1s not clearly an advancement 
in rank or grade pursuant to law. 
within meaning of act of Mar. 4. 
1913, such appointment may be con 
sidered ior pay purposes as effective 
upon date oj acc. ptance of appoint 
ment by officer, in absence of judicia 
determination in matter 
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Promotions—Continued 
Effective date—Continued 
Commissioned warrant officers—Con. 


Temporary warrant officer of Marine 
Corps who is promoted to temporary 
commissioned warrant officer pur 
suant to sec. 302, Officer Personnel 
Act of 1947, may not be regarded as 
having been temporarily appointed 
commissioned warrant officer from 
date on which he completed six 
years’ service in warrant or higher 
grades so as to be entitled to credit 
for “constructive” commissioned 
service in determining whether he 
has completed 10 years’ commis- 
sioned service for pay purposes under 
sec 8, Pay Readjustment Act oi 
1942, as amended 


Naval Reserve officers: 


Navy officer who upon resigning com 
mission in Regular Navy was ap- 
pointed in same rank as officer in 
Naval Reserve and who later was 
promoted to next higher rank to 
rank retroactively from date within 
period in which serving under com 
mission in Regular Navy is not 
entitled to pay and allowances of 
higher rank in Naval Reserve prior 
to date he entered on active duty as 
naval reservist and, therefore, may 
not receive pay and allowances of 
higher rank for any part of period 
covered by commission in Regular 


Onder provisions o/ sec. 312 of Nava! 
Reserve Act of 1938, as amended, 
authorizing pay and allowances to 
promoted reserve officers irom date 
of rank as stated in their commis 
sions, Naval Reserve officer who is 
promoted to higher rank effective 
during period of inactive duty is 
entitled to drill pay of higher rank 
only from date of issuance of his 
commission, or date of order to 
active duty, whichever comes first_- 


Retroactive promotion effect—Navy offi- 


cer who upon resigning commission in 
Regular Navy was appointed in same 
rank as officer in Naval Reserve and 
who later was promoted to next higher 
rank to rank retroactively from date 
within period in which serving under 
commission in Regular Navy is not 
entitled to pay and allowances oi 
higher rank in Naval Reserve prior to 
date he entered on active duty as navai 
reservist and, therefore, may not re- 
ceive pay and allowances o: higher 
rank for any part of period covered by 
commission in Regular Navy-......... 
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Promotions—Continued 
Retired personnel—effect of active-duty 
promotion on retired pay. See, generally 

Pay, retired. 

Saved pay and allowances: 

Permanent appointments—while sec. 
404 (j) of Officer Personnel Act of 1947 
expressly saves member appointed for 
limited duty from reduction in pay 
and allowances to which he was en- 
titled at time of such appointment by 
virtue of his permanent status, per- 
manent commissioned warrant officer 
of Navy who was receiving pay and 
allowances and serving in temporary 
rank of lieutenant, junior grade, at 
time of his permanent appointment in 
same grade as limited duty officer is 
entitled upon acceptance of such per- 
manent appointment only to pay and 
allowances of permanent rank of lieu- 
tenant, junior grade.................. 

Temporary promotions. See Pay, pro- 
motiuns, temporary, saved pay and 
allowances 

Temporary: 

Effective date. See Pay, promotions ef- 
fective date. 

Saved pay and allowances—pay and al- 
lowances in permanent status in excess 
of those in temporary status—effective 
date of promotion for pay purposes of 
permanent commissioned warrant offi- 
cer who was temporarily appointed 
second lieutenant in Marine Corps 
pursuant to sec. 302, Officer Personnel 
Act of 1947, is date officer accepted such 
appointment, and, if otherwise enti- 
tled to benefits of savings provisions in 
sec. 302 (e) he may continue to re- 
ceive pay and allowances to which 
entitled on date of acceptance of 
temporary appointment, provided 
such pay and allowances are in excess 
of those to which he is entitled under 
temporary appointment__............ 

Reserve personnel generally—service for 
nelusion in computation of rate—Nava! 
Reserve officer who served as commis 
sioned officer of Public Heaith Service on 
active duty with Coast Guard may not be 
regarded as having performed such service 
‘in the status of a commissioned officer 
* * * in the * * * United States 
Coast Guard.” within meaning of sec. 302 
(a) of act of June 29, 1948. so as to permit 
inclusion of such service in computation ot 
his retired pay under sec. 303 of act._...... 

Retainer— Marine Corps Reserve—election 
*o receive pay under act of Aug. 10, 1946 or 
prior aws—right to elect after transfer to 
Fleet Marne Corps Reserve—enlisted 
members of Marine Corps who were trans 

ferred to Fleet Marine Corps Reserve on 
or a’ter effective date of Career Compensa 
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tion Act of 1949, and who, due to adminis- 
trative uncertainty as to effects of act on 
retainer and retired pay, failed to elect to 
have their retainer pay computed under 
option in sec. 9, act of Aug. 10, 1946, most 
beneficial to them may now make such 
election, which will be considered as ef 
fective on date immediately following 
their transfer 
Retired: 

Active duty after retirement—longevity 
credits. See Pay, retired, longevity credits, 
active duty after retirement. 

Concurrent receipt of pensions or compen- 
sation administered by Veterans’ Adm.— 
waiver requirement—administrator’s de- 
cision, Veterans Adm., No. 860, Oct. 5. 
1950, holding that nonregular members 
and former members of Army and Air 
Force retired or granted retirement pay 
because of physical disability may waive 
their retired pay in favor of pension or 
other compensation payable under laws 
administered by V A. is conclusive 
upon G. A. O., and such persons may 
later waive their pension or other com 
pensation for purpose of again receiving 
retired pay previously waived.......... 

Disability retirement pay of Army of U. S. 

officers: 

Date to be commenced—officer of Army 
of U. 8. who was released from active 
sérvice, without pay, pursuant to 
approved findings of Army Retiring 
Board that his physical disability was 
not incurred as result of incident of 
service, and who requested review of 
such findings under sec. 302, Service- 
men’s Readjustment Act of 1944, as 
amended, is entitled to be retired 
with pay, effective first day of month 
following approval by President of 
findings of Army Disability Review 
Board that his incapacity was incurred 
as result of incident of service__....... 

Death as affecting right to retirement 
pay—officer of Army of U. 8. released 
from active duty not by reason of 
physical disability who later. upon 
appearing before physica! evaluation 
board in civilian status, was iound to 
be physically disabled as result of 
incident of service but who died prior 
to approval o! such finding is not 
entitled to any retirement pay --_-_-.-... 

Qualifying for after approval of Career 

Compensation Act o; 1949: 

Members of Army of U. 8. who were 
released from active duty, without 
pay, not by reason of physical dis 
ability. prior to date of approval of 
Career Compensation Act of 1949 
and who, subsequent to that date, 
upon appearing before physical 


evaluation board in civilian status 
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Disability retirement pay of Army of U. S. 
officers—Continued 
Qualifying for after approval of Career 
Compensation Act of 1949—Con. 
were found to be physically disabled 
from time of release from active duty, 
are not entitled to retirement pay 
under Career Compensation Act of 
1949 nor under laws which were in 
effect prior to approval of act 
Right of election as to method of pay 
computation—officer of Army of 
U. 8. who was released from active 
service, without pay, by reason of 
physical disability prior to date of 
approval of Career Compensation 
Act of 1949 and who, subsequent to 
that date, is found entitled to be 
retired, with pay, pursuant to Army 
Disability Review Board’s decision 
that his incapacity was incurred as 
result of incident of service, would 
have no right under sec. 411 of act to 
elect method of computing his re- 
tired pay, right of such election 
thereunder being applicable only to 
members and former members of 
uniformed services retired prior to 
epproval of act. .........-cc<.<<s ~— 
Disability retirement pay of Regular Army 
officer—date to be commenced—retire- 
ment of Regular Army officer pursuant 
to retiring board’s findings that officer is 
incapacitated for active service and that 
his incapacity is result of incident of 
Service, may not be made effective for 
retired pay purposes prior to date upon 
which findings of retiring board are 
approved, except in cases otherwise 
specifically authorized by statute 
Eligibility date, in general—under sec. 
302 (a) of act of June 29, 1948, providing 
that otherwise qualified persons shall, 
“upon application therefor.” be granted 
retired pay, applicant who qualified for 
retired pay on June 29, 1948, or between 
that date and Jan. 1, 1949—effective date 
of act—may be paid retired pay begin- 
ning with date his application was filed, 
if timely filed, although administrative 
approval thereof was delayed; however, 
in all other cases where application is or 
has been properly approved, retired pay 
may be paid beginning with first day of 
month following month in which appli- 
cation is filed or first day of month 
following month in which applicant 
initially meets statutory age and service 
requirement, whichever is later. 28 C. 
G. 321, modified in part 
Emergency officers’ retired list—perma- 
nent appointments—provisions of sec. 
203 (a). act of June 29, 1948, authorizing 
advancement on applicable retired list 


of officers granted retirement pay under 
any provision of law to highest tempo- 
rary grade in which they served satisfac- 
torily on active duty for not less than six 
months, with retired pay computed on 
basis of such higher rank, are not applica- 
ble to former officer who held permanent 
appointment as brigadier general in 

National Guard and served satisfactorily 

in such grade with Army of U 8. for 

more than six months 

Fleet reservists’ election to receive pay 
under act of Aug. 10, 1946, or prior laws— 
right to elect after transfer to Fleet 

Marine Corps Reserve—enlisted mem 

bers of Marine Corps who were trans 

ferred to Fleet Marine Corps Reserve on 
or after effective date of Career Compen 
sation Act of 1949, and who, due to 
administrative uncertainty as to effects 
of act on retainer and retired pay, (ailed 
to elect to have their retainer pay com 
puted under option in sec. 9, act of Aug 

10, 1946, most beneficial to them may 

now make such election, which wil! be 

considered as effective on date im 

mediately following their transfer 

{sthmian Canal Commission service— 
disability o. officer after recall to active 
duty im lower rank—computation of 
disability retirement pay— Army colonel 
who upon retirement for age was ad 
vanced on retired list to rank of brigadier 
general with retired pay of such rank 
pursuant to sec. 3, act of Mar. 4, 1915, 
providing for such advancement for 
service with Isthmian Cana! Com., and 
who was recalled to active duty in rank 
of colonel and incurred physica! dis 
ability while serving in that rank, is 
not entitled to have his disability re 
tirement pay computed under pro- 
visions of Career Compensation Act of 
1949 on basis of grade or rank ol 
brigadier general 
Longevity credits: 

Active duty after retirement—Army 
officer retired pursuant to provisions 
of sec. 5, act of July 31. 1935, with over 
27 years’ service and who was recalled 
to active duty so that he now has 
completed more than 30 years’ active 
service is entitled to have his retired 
pay computed under method (b) of 
sec. 511, Career Compensation Act of 
1949, in amount equa! to 75 percent of 
active-duty pay o! highest federally 
recognized rank, grade, or rating 
satisfactorily held by him as deter- 
mined by Secretary concerned 

Cadet. midshipman exc., service—oflicers 
of regular services retired prio: to 
enactment of Career Compensation 
Act of 1949 who elect to have their 
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Longevity credits—Continued 

retired pay computed under methods 

provided in sec. 402 (d) or 511 of act 

may not include service as cadet at 

Military Academy or as midshipman 

at Nava! Academy as active service in 

determining percentage factor to be 
used in computing their retired pay.. 
Computation, in general: 

Leave of absence without pay granted 
enlisted man does not release him 
from contro! of service and is to be 
regarded as active service within 
meaning of sec. 202 (a) of Career 
Compensation Act of 1949, so that 
enlisted member of Coast Guard 
who was retired for permanent dis- 
ability pursuant to sec. 402 may be 
credited with period of authorized 
leave without pay in computing 
cumulative years of service to be 
used in determining his retired pay-. 

Method of computing retired pay of 
members of uniformed services re 
tired for age or length of service 
before Oct. 1, 1949, provided under 
method (b) of sec. 511 of Career 
Compensation Act of 1949 is for 
exclusive application, and therefore 
officer retired for age or service prior 
to Oct. 1, 1949, whose total! active 
service is less than 29 years and six 
months may not invoke provision of 
sec. 511 in order to have his retired 
pay computed on rates of monthly 
basic pay prescribed in 1949 act and 
also apply provision of fourth para 
graph of sec. 150f Pay Readjustment 
Act of 1942 to determine percentage 
of his active-duty pay in order to 
receive greater retired pay 

Constructive service—constructive serv- 
ice authorized to be credited for pay 

purposes to Navy officers by sec. 13 

act of March 3, 1899, as amended, 

providing that all officers who have 
been or may be appointed to Navy 
from civil life shall, on date of appoint- 
ment, be credited, for computing their 
pay, with five years’ service, is not 
active service as defined in sec. 511 of 

Career Compensation Act of 1949, and 

may not be credited as active service 

for purpose of computing retired pay 
of officer under act 
inactive time on retired list—Regular 
Army officer who was retired for physi 
cal disability prior to June 1, 1942, and 
who. because of additional physical 
disability incurred after that date 
while serving on active duty in higher 
temporary grade, was promoted on re- 
tired list pursuant to sec. 4 of act of 
June 29, 1943, with retired pay com- 


Longevity credits—Continued 

puted as otherwise provided by law 
for officers of such higher grade, is not 
entitled to include inactive time on re 
tired list prior to June 1, 1942, in com 
putation of his retired pay under sec. 
15 of Pay Readjustment Act of 1942__. 

Leave without pay—leave of absence 
without pay granted enlisted man does 
not release him from control of service 
and is to be regarded as active service 
within meaning of sec. 202 (a) of Ca 
reer Compensation Act of 1949. so that 
enlisted member of Coast Guard who 
was retired for permanent disability 
pursuant to sec. 402 may be credited 
with period of authorized leave with- 
out pay in computing cumulative 
years of service to be used in determin- 
ing his retired pay 

Public Health Service officers’ service 
with Coam Guard—Naval Reserve 
officer who served as commissioned 
officer of Public Health Service on 
active duty with Coast Guard may 
not be regarded as having performed 
such service ‘‘in the status of a com- 
missioned officer * * * inthe * * * 
United States Coast Guard,” within 
meaning of sec. 302 (a) of act of June 
29, 1948, so as to permit inclusion of 
such service in computation of his re- 
tired pay under sec. 303 of act 

“Service” as having reference to active 
service—constructive service author- 
ized to be credited for pay purposes to 
Navy officers by sec. 13, act of Mar. 3, 
1899, as amended, providing that all 
officers who have been or may be ap 
pointed to Navy from civil life shall, 
on date of appointment, be credited, 
for computing their pay, with five 
years’ service, is not active service as 
defined in sec. 511 of Career Compen- 
sation Act of 1949, and may not be 
credited as active service for purpose 
of computing retired pay of officer 


Members of uniformed services retired for 
age or length of service—right of election 
as to method of pay computation—meth 
od of computing retired pay of mem 
bers of uniformed services retired for age 
or length of service before Oct. 1, 1949, 
provided under method (b) of sec. 511 of 
Career Compensation Act of 1949 is for 
exclusive application, and therefore offi 
cer retired for age or service prior to Oct. 
1, 1949, whose total active service is less 
than 29 years and six months may not 
invoke provision of sec. 511 in order to 
have his retired pay computed on rates 
of monthly basic pay prescribed in 1949 
act and also apply provision of fourth 
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paragraph of sec. 15 of Pay Readjust 
ment Act of 1942 to determine percentage 
of his active-duty pay in order to receive 
greater retired pay 
Members of uniformed services retired for 
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Members of uniformed services retired 
for disability—Continued 
tion Act of 1949 and who, subsequent 
to that date, upon appearing before 


disability: 

Advancement on retired list to highest 
rank held: 

Method of pay computation: 

Member of uniformed services who 
was retired for physical disability 
under Career Compensation Act 
of 1949 in permanent grade of com 
missioned warrant officer and who 
having served satisfactorily in 
higher rank was advanced to that 
rank on retired list under sec. 10, 
act of July 24, 1941, as amended, is 
required to have disability retire- 
ment pay computed under sec. 
402 (d) of 1949 act on basis of higher 
rank to which advanced on retired 
list even though retired pay based 
on lower rank would be higher... 

Regular Army officer who was re 
tired for physica! disability prior 
to June 1, 1942, and who, because 
of additional physical disability 
incurred after that date while 
serving on active duty in higher 
temporary grade, was promoted on 
retired list pursuant to sec. 4 of act 
of June 29, 1943, with retired pay 
computed as otherwise provided 
by law for officers of such higher 
grade, is not entitled to include in- 
active time on retired list prior to 
June 1, 1942, in computation of his 
retired pay under sec. 15 of Pay 
Readjustment Act of 1942 

Aviation cadets—under sec. 102 of Career 
Compensation Act of 1949 aviation 
cadet is enlisted person and upon re- 
tirement for disability of 70 per centum 
under sec. 402 is entitled to retired pay 
computed on 70 per centum of $105, 
monthly base pay of aviation cadet 
fixed by sec. 528, and while sec. 8 of 
Dependents Assistance Act of 1950 
provides that aviation cadets with 
dependents shall be entitled to basic 
allowance for quarters at rates pre 
scribed for members in pay grade E-4, 
such provision does not affect pay of 
aviation cadets as fixed by said sec. 
528, nor is there any other rate of pay 
prescribed by law for such enlisted 


Disability determination subsequent to 
release from active duty—members of 
Army of U. 8. who were released from 
active duty, without pay, not by 
reason of physical disability, prior to 
date of approval of Career Compensa- 


physical evaluation board in civilian 
Status were found to be physically 
disabled from time of release from 
active duty, are not entitled to retire- 
ment pay under Career Compensation 
Act of 1949 nor under laws which were 
in effect prior to approval of act 


Right of election as to method of pay 


computation: 

Fina) proviso of sec. 511, Career Com 
pensation Act of 1949, granting to 
warrant officers and commissioned 
warrant officers who were theretofore 
advanced to higher rank on retired 
list the right to elect to be restored 
to warrant officer status and receive 
retired pay computed on such status 
applies only to persons whose re- 
tired pay is governed by that section 
and, therefore, commissioned war- 
rant officer retired for physical 
disability and advanced on retired 
list to highest rank in which he 
served satisfactorily, with retired 
pay computed under sec. 402 (d) of 
act, is not entitled to right of election 
granted members under sec. 611 
even though there may be discrimi- 
nation between certain disabled and 


Officer who had naval service prior 
.to Nov. 12, 1918, and who was 
retired between Sept. 1, 1947, and 
Sept. 30, 1949, while holding tempo- 
rary appointments to higher rank 
under Officer Personnel Act of 1947 
is entitled to retired pay based on 
active-duty pay to which he was 
entitled at time of retirement under 
saved pay provisions of Career Com 
pensation Act of 1949, or if retired 
for disability he may make election 
to qualify for disability retirement 
pay under sec. 411 of latter act or to 
receive retirement pay under one of 
two methods in sec. 511 of act, which 
would preclude application of any 
other law for purpose of receiving 
greater retired pay 

Officers retired for physical disability 
on furlough pay prior to Oct. 1, 1949, 
under provisions of sec. 1454, R. &.., 
come within provisions of sec. 411 of 
Career Compensation Act of 1949; 
therefore, such officers in order to be 
entitled to have their retired pay 
computed on rates prescribed therein 
must make election to qualify for 
disability retirement pay under sec. 
411 or to receive retirement pay 
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for disability—Continued 


Right of election as to method of pay 


computation—Continued 
computed under one of two methods 

in sec. 5llofact. Cf.30 O.G. 175... 

Disability severance pay: 

Lega! representatives of estates o! 
deceased or incompetent members 
or former members of uniformed 
services retired for physical dis- 
ability prior to effective date ol 
Career Compensation Act of 1949 
may not on behalf of such persons 
elect to receive disability severance 
pay under sec. 411 in lieu of regular 
monthly retired pay under other 
provisions of act. 30 C. G. 40 
NR vsiin cttatitertaiinse 

Civilian employee whose right to 
disability retirement pay as officer 
of Army of U. 8. is temporarily 
susvended by provisions of sec. 
212 (a) of act of June 30, 1932, 
prohibiting concurrent payment 
of retired pay and civilian com 
pensation when combined rate 
exceeds $3,000 per annum, may be 
regarded as being ‘‘entitled” to 
receive retired pay, within mean 
ing of sec. 411 of Career Compensa- 
tion Act of 1949, so as to have right 
to elect to receive disability 
severance pay authorized therein, 
but such election will be bar to 
any payment of retirement pay 
I ccntiattiaindeietnmne 

Effect of death or incompetency: 

Legal representatives of estates of in- 
competent or deceased members of 
uniformed services retired for 
physica! disability, with pay, or 
who were entitled to receive such 
pay prior to effective date of Ca- 

reer Compensation Act of 1949, 

may exercise right granted in sec. 

411 to such retired members to 

elect to qualify for disability re 

tirement pay thereunder or to 
receive retirement pay computed 
under one of two methods in sec. 
en 
Legal representatives of estates of de- 
ceased or incompetent members or 
former members of uniformed ser 
vices retired for physica! disability 
prior to effective date of Career 
Compensation Act of 1949 may not 
on behalf of such persons elect to 
receive disability severance pay 
under sec. 411 in lieu of regular 
monthly retired pay under other 
provisions of act. 30 C. G. 40, 
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Retired—Continued 
Members of uniform services retired 
for disability—Continued 
Right of election as to method of pay 
compu tation—Continued 
Member currently not receiving retired 
pay—civilian employee whose right 
to disability retirement pay as officer 
of Army of U. 8. is temporarily sus- 
pended by provisions of sec. 212 (a) 
of act of June 30, 1932, prohibiting 
concurrent payment of retired pay 
and civilian compensation when 
combined rate exceeds $3,000 per 
annum, may be regarded as being 
“entitled” to receive retired pay, 
within meaning of sec. 411 of Career 
Compensation Act of 1949, so as to 
have right to elect to receive disabili- 
ty severance pay authorized therein 
but such election will be bar to any 
payment of retirement pay there- 
CDE cittantiitcthitinatibvedthipuctitb teens 429 
Navy, Marine Corps, and Coast Guard 
personnel retired while or alter serving 
in higher temporary rank: 
Commissioned warrant officer advanced 
on retired list to highest rank held— 
effective date of restoration to warrant 
officer status—retired commissioned 
warrant officer of Marine Corps who 
was advanced on retired list to higher 
officer rank under sec. 10, act of July 24, 
1941, as amended, and who applied for 
restoration to permanent rank of com- 
missioned warrant officer pursuant to 
sec. 511, Career Compensation Act of 
1949, may have his retired pay com- 
puted on basis of permanent rank of 
commissioned warrant officer from and 
after date restoration to such rank was 
approved by Sec. of Navy-...........- 91 
Method of pay computation—Sec. 511 of 
Career Compensation Act of 1949 in 
effect removed prior statutory limi 
tations on retirement pay rights based 
upon highest temporary ranks, grades, 
or ratings in computing under method 
(b) of that sec. retirement pay of mem- 
bers of uniformed services who were 
retired prior to Oct. 1, 1949, therefore, 
subject to other limitations of sec. 511, 
members of Coast Guard, retired prior 
to Oct. 1, 1949, are entitled to retire- 
ment pay computed on monthly basic 
pay of highest tederally recognized 
tank, grade, or rating satisfactorily 
held under either permanent or tem- 
porary appointment as determined by 
Sec. of Treasury, notwithstanding pro- 
visions of law under which appointed 
or date of appointment. Compare 29 
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Officers serving in military or naval forces 
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Officers with combat commendation— 


prior to Nov. 12, 1918: 

Navy, Marine Corps or Coast Guard 
officers retired while or after serving 
in higher temporary rank—officer who 
had naval service prior to Nov. 12, 
1918, and who was retired between 
Sept. 1, 1947, and Sept. 30, 1949, while 
holding temporary appointments to 
higher rank under Officer Personnel 
Act of 1947 is entitled to retired pay 
based on active-duty pay to which he 
was entitled at time of retirement 
under saved pay provisions of Career 
Compensation Act of 1949, or if retired 
for disability he may make election to 
qualify for disability retirement pay 
under sec. 411 of latter act or to receive 
retirement pay under one of two 
methods in sec. 511 of act, which 
would preclude application of any 
other law for purpose of receiving 
greater retired pay 

Retired officer advanced on retired list 

to highest temporary wartime rank: 

Army officer who was retired under act 
of July 31, 1935 as amended, on basis 
of having served in military torces 
prior to Nov. 12, 1918, and who in 
accordance with sec. 203 (a), act o! 
June 29, 1948, was later advanced on 
retired list to highest temporary 
grade in which he had served satis 
factorily is entitled under that sec- 
tion to have his retired pay com- 
puted from effective date of 1948 act 
at rate of 75 per centum of pay which 
he would have received if serving on 
active duty in higher grade to which 
he was advanced on retired list 

Army officer with service prior to Nov 
12, 1918, who was retired after June 
1, 1942, in his permanent rank under 
provisions of sec. 3 of act of June 13, 
1940, after having served satisfactor 
ily in higher temporary rank fo. not 
less than six months during World 
War LI, is entitled under sec. 203 (a) 
of act of June 29, 1948, and fourth 
par. of sec. 15 oi Pay Readjustment 
Act of 1942, to be advanced on retired 
list to higher temporary rank and to 
have his retired pay computed at 75 
per cent of active-duty pay of such 
bigher temporary rank. 25 OC. G. 
274 and 26 id. 932, modified 

Officers with combat commendation: 

Advancement in rank—active duty. recall 
in bigher rank—advancement in rank 
authorized by sec. 12 1). act of June 
23, 1938. as amended, or sec. 412 (a) of 
Officer Personnel Act of 1947, as 
amended upon retirement of Navy 
officer with combat commendation 


Continued 
does not constitute appointment to 
such rank within purview of sec. 511 
of Career Compensation Act of 1949, 
nor is it temporary rank within pur- 
view of sec. 402 (d) of such act, so that 
in event such officer serves on active 
duty in such rank that fact would not 
operate to authorize computation of 
retired pay based on pay of such ad- 
vanced rank 

Finality of administrative exemplary con- 
duct and bearing determination—de- 
termination by Sec. of Navy that 
naval officer’s exemplary conduct and 
bearing commendation was for per 
formance of duty in actual combat 
with enemy, which reversed deter 
mination made by his predecessor in 
office and which was not based on any 
new facts or evidence, would not en 
title such officer to retired pay benefits 
authorized by sec. 412 (a) of Officer 
Personne! Act of 1947, prior to its 
amendment by sec. 522 (a) of Career 
Compensation Act of 1949, for Navy 
Officers specially commended for their 
performance of duty in actua! combat 


Reserve personne! generally—computation 
basis—member of Nationa! Guard re 


tired under provisions of Title III of act 


of June 29, 1948. which grants to certain 


members and former members of reserve 


components of armed forces retired pay 


based on active-duty pay of highest 
grade satisfactorily held by them is en 
titled to have his retired pay computed 
on active-duty pay of highest grade satis 
factorily held during his entire period 
of service, even though that grade was 
held in service different from that of 
which he was member at time of retire. 


Resumption upon reduction or stoppage of 


pension or compensation payment: 
Administrator’s Decision, Veterans 
Adm., No. 860, Oct. 5. 1950, holding 
that nonregular members and former 
members of Army and Air Force re- 
tired or granted retirement pay be 
cause of physica) disability may waive 
their retired pay in favor of pension or 
other compensation payable under 
laws admunistcred by V. A. is con 
clusive upon G. A. O., and such per 
sons may later waive their pension or 
other compensation for purpose oi 
again receiving retired pay previously 


Retired nonregular officer or enlisted 
man of Army or Air Force who ac 
cepts civilian employment in Federa: 
Govt. with compensation at rate oi 





PAY—Continued 
Retired—Continued 
Resumption upon reduction or stoppage of 





pension or compensation payment— 

Continued 
$3,000, or more, per annum, thereby 
being precluded from drawing retired 
pay, and who during such civilian 
employment receives pension or com 
pensation from Veterans Adm., may, 
after termination of his civilian employ- 
ment, waive receipt of such pension or 
compensation and again receive re 
tired pay from Army or Air Force, 
right to retired pay not having been 
terminated but merely suspended 
during period of civilian employment 

Retired nonregular officer or enlisted 
man of Army or Air Force who accepts 
civilian employment in Federal Govt. 
with compensation at rate less than 
$3,000 per annum, but whose com 
bined compensation and retired pay 
exceeds $3,000 per annum, and who 
waives reduced amount of retired pay 
during period of civilian employment 
in order to receive pension or compen- 
sation from Veterans Adm., may, 
upon termination of his civilian em- 
ployment waive receipt of such pen- 
sion or compensation and again re- 
ceive retired pay from Army or Air 


Saved pay and allowances: 


Disability retirement pay of enlisted 
men—qualifying for after approval of 
Career Compensation Act of 1949— 
former Regular Army enlisted man 
with twenty years’ service who was 
discharged prior to effective date of 
Career Compensation Act of 1949 for 
disability incurred in line of duty, 
but whose application for retirement 
with pay submitted under sec. 2. act of 
June 30. 1941. as amended, was not 


approved prior to repeal of that act, , 


had no retirement rights under 1941 
act saved to him by secs. 519 and 520 of 
1949 act, said secs. being applicable 
only to persons who on date of act, 
are receiving or are entitled to receive 
retired or retirement pay..........-.. 
Disability retirement pay of members of 
uniformed services: 
Qualifying ‘or prior to approval of 

Career Compensation Act of 1949: 

Right of election as to method of pay 
computation: 

Legal representatives of estates of 
incompetent or deceased mem 
bers of uniformed services re 
tired for physical disability, with 
pay. or who were entitled to 

receive such pay prior to effec 
tive date of Career Compensa- 
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Disability retirement pay of members of 
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uniformed services—C ontinued 
Qualifying for prior to approval of 
Career Compensation Act of 1949— 
Continued 
Right of election as to method of pay 
computation— Continued 
tion Act of 1949, may exercise 
right granted in sec. 411 to such 
retired members to elect to 
qualify for disability retirement 
pay thereunder or to receive 
retirement pay computed under 
one of two methods in sec. 511 of 


Officer who had naval service prior 
to Nov. 12, 1918, and who was 
retired between Sept. 1, 1947, 
and Sept. 30, 1949, while holding 
temporary appointments to 
higher rank under Officer Per- 
sonnel Act of 1947 is entitled to 
retired pay based on active-duty 
pay to which he was entitled at 
time of retirement under saved 
pay provisions of Career Com 
pensation Act of 1949, or if re 
tired for disability he may make 
election to qualify for disability 
retirement pay under sec. 411 
of latter act or to receive retire 
ment pay under one of two 
methods in sec. 511 of act which 
would preclude application of 
any other law for purpose of 
receiving greater retired pay.... 

Officers retired for physical dis 
ability on furlough pay prior 
to Oct. 1, 1949, under provisions 
of sec. 1454, R. 8. come within 
provisions of sec. 411 of Career 
Compensation Act of 1949; there- 
fore, such officers in order to be 
entitled to have their retired pay 
computed on rates prescribed 
therein must make election to 
qualify for disability retirement 

pay under sec. 411 or to receive 
retirement pay computed under 

one of two methods in sec. 511 of 

act. Of. 30 O. G. 175........ 
Savings clause operation limitation— 
entitlement of officer retired under 
repealed statute—where statute under 
which Regular Army officer pur 
portedly retired was repealed by 
Career Compensation Act of 1949 
prior to date President approved his 
retirement, such officer is not entitled 
to receive retired pay based upon 
retirement orders issued pursuant to 
repealed statute, in absence of saving 
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PAY—Continued 
Retired—C ontinued 


Saved pay and allowances—Continued 

provision in 1949 act specifically per- 
mitting members of uniformed services 
retired after effective date thereof. 
under similar circumstances, to receive 
retirement benefits under laws ap- 
plicable prior to effective date of 1949 
act, or judicial determination of matter - 


Saved pay and allowances: 


Promotions. See Pay, promotions, saved 
pay and allowances. 


Retired personnel. See Pay, retired, saved 

pay and allowances. 

Savings clause operation limitation: 

While sec. 404 (j) of Officer Personnel 
Act of 1947 expressly saves member 
appointed for limited duty from re 
duction in pay and allowances to 
which he was entitled at time of such 
appointment by virtue of his perma- 
nent status, permanent commissioned 
warrant officer of Navy who was 
receiving pay and allowances and 
serving in temporary rank of lieu- 
tenant, junior grade, at time of his 
permanent appointment in same grade 
as limited duty officer is entitled upon 
acceptance of such permanent ap 
pointment only to pay and allowances 
of permanent rank of lieutenant, 
ak ceveitchatdarsiansene 

Effect of promotion after demotion— 
member of uniformed services other 
wise entitled to saved total compensa 
tion benefits of sec. 515 (b), Career 
Compensation Act of 1949, who is 
reduced in grade or rating by ad 
ministrative action or sentence ol 
court martial, may continue to receive 
saved total compensation computed on 
basis of pay and allowances applicable 
to reduced grade or rating under laws 
in effect prior to effective date of 1949 
act; however, subsequent promotion 
would not entitle member to increased 
saved total compensation of higher 
SIE CE enctnmegpeseancce 


Effect of reduction in grade or rating— 
member of uniformed services other- 
wise entitied to saved total compensa 
tion benefits of sec. 515 (b), Career 
Compensation Act of 1949, who is re- 
duced in grade or rating by adminis- 
trative action or sentence of court mar- 
tial, may continue to receive saved 
total compensation computed on basis 
of pay and allowances applicable to re 
duced grade or rating under laws in 
effect prior to effective date of 1949 act; 
bowever, subsequent promotion would 
not entitle member to increased saved 
total compensation of higher grade or 
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Saved pay and allowances—Continued 
Savings clause operation limitation— 


Continued 

Enlistments or reenlistments contracted 
prior to effective date of Career Com- 
pensation Act—enlistment extended 
subsequent to enactment of act—enlist 
ed member of Army who, on effective 
date of Career Compensation Act of 

1949, was serving in enlistment con- 

tracted prior thereto, and who extend- 

ed his enlistment subsequent to enact- 
ment of act, may continue to receive 
saved pay benefits of sec. 515 (b) only 
until expiration of period for which he 
enlisted prior to enactment of act, pro- 
vided he otherwise is entitled to re- 
ceive such saved pay................. 
Enlistments or reenlistments extended 
on or after July 1, 1946: 

Enlisted member of Army who, on 
effective date of Career Compensa- 
tion Act of 1949, was serving in en- 
listment contracted prior to July 1, 
1946, and extended after that date, is 
entitled to saved pay benefits of sec. 
515 (b) with exception of benefits of 
second proviso thereof, which bene- 
fits are limited to members who on 
effective date of act are serving in 
enlistment or reenlistment contract- 
ed prior to July 1, 1946.............. 

Extension extending beyond July 1, 
1952—enlisted member of Army who, 
on effective date of Career Compen 
sation Act of 1949, was serving in 
enlistment or extension of enlistment 
which would extend beyond July 1, 
1952, and which was Contracted or 
extended after July 1, 1946, but prior 
to date of enactment of act, may con- 
tinue to receive saved pay benefits 
of sec. 515 (b) until July 1, 1952, pro- 
vided he otherwise is entitled there- 
to, with exception of benefits of 
second proviso of that sec., which 
benefits are limited to members who 
on effective date of act are serving in 
enlistment or reenlistment contract- 
ed prior to July 1, 1946_...........-- 


Temporary promotions. See Pay promo 


tions, temporary, saved pay and allowances. 


Submarine duty: 
Detachment for medica] treatment—mem- 


ber of uniformed services who became 
incapacitated while serving on subma- 
rine necessitating bis detachment there- 
from for medica] treatment no longer 
meets submarine assignment or attach- 
ment requirement under E. O. No. 10152 
Aug. 17, 1950, which is primary requisite 
to entitlement to submarine pay, and 
therefore such member is not entitled to 
be continued in submarine duty status 
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PAY—Continued 


Submarine duty—Continued 
Submarine assignment or attachment re- 
quirement—member of uniformed serv- 
ices who became incapacitated while 
serving on submarine necessitating his 
detachment therefrom for medical treat- 
ment no longer meets submarine as- 
signment or attachment requirement 
under E. O. No. 10152, Aug. 17, 1950, 
which is primary requisite to entitlement 
to submarine pay, and therefore such 
member is not entitled to be continued 
in submarine duty status for pay pur- 
oem ncitnaisnnecen tiie deine 
Training: 
Concurrent retirement annuity, retirement 
pay, etc. See Compensation, double 
National Guard: 

Drills or field training performed prior to 
Federal recognition—federally recog- 
nized National Guard Engineer officer 
who transferred to Air Force National 
Guard and assumed duties of Air 
Force position, although not at that 
time federally recognized as Air Force 
officer, is not entitled to Federal pay 
under National Defense Act, as 
amended, for drills or field training 
performed in new position prior to 
date he was federally recognized as 
officer in Air Force National Guard... 

Hospitalization, medical treatment, ete.— 
beyond training duty period—acts of 
June 15, 1936, and June 20, 1949, 
authorizing pay and allowances to 
officers and enlisted men of Nationa! 
Guard for personal injury or disease 
suffered during periods of training or 
active duty are applicable only in 
eases where disability is suffered in 
line of duty, so that enlisted man of 
Nationa! Guard who was hospitalized 
while in attendance with his organiza 
tion at encampment for disease not 
incurred in line of duty is not entitled 
to pay and allowances for period of 
hospitalization extending beyond such 
Gs ic occcecseucccsesiensue 


PAYMENTS: 


Advance—mileage incident to release from 
active duty. See Mileage release from 
active duty, advance payment. 

Erroneous—certifying officers’ relief 
Certifying officers. relief, payments. 


See 


PAY ROLLS: 


Change Slip—forms revision—Gen. Regs 
102—Second Revision, Supp. 2, Nov. 8, 
Sia noceacenecosssddiccktalattbusctnbes 


Control Regisier—torms revision—Gen. 
Regs. 102—Second Revision. Supp. 2, 
Nov. 8, 1950 


Deductions—social security tax—torms re- 
vision—Gen. Regs. 102—Second Revision. 
Game. &, BEV. © BOs cnnccccckecccccccsas 
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Receipt under waiver of retired pay: 
Retired pay resumption upon reduction or 

stoppage of pension payments: 
Administrator’s Decision, Veterans 
Adm., No. 860, Oct. 5, 1950, holding 
that nonregular members and former 
members of Army and Air Force re- 
tired or granted retirement pay be- 
cause of physical disability may 
waive their retired pay in favor of 
pension or other compensation payable 
under laws administered by V. A. is 
conclusive upon G. A. O., and such 
persons may later waive their pension 
or other compensation for purpose ol 
again receiving retired pay previously 
EL nininctneteiatintiietinnaeeima tibiae 
Retired nonregular officer or enlisted 
man of Army or Air Force who accepts 
civilian employment in Federal Govt. 
with compensation at rate of $3,000 
or more, per annum, thereby being 
precluded from drawing retired pay, 
and who during such civilian em- 
ployment receives pension or compen- 
sation from Veterans Adm., may, after 
termination of his civilian employ- 
ment, waive receipt of such pension 
or compensation and again receive 
retired pay from Army or Air Force, 
right to retired pay not having been 
terminated but merely suspended 
during period of civilian employment. 
Retired nonregular officer or enlisted 
man of Army or Air Force who ac- 
cepts civilian employment in Federal 
Govt. with compensation at rate less 
than $3,000 per annum, but whose 
combined compensation and retired 
pay exceeds $3,000 per annum, and who 
waives reduced amount of retired pay 
during period of civilian employment 
in order to receive pension or compen 
sation from Veterans Adm., may, upon 
termination of his civilian employ- 
ment, waive receipt of such pension or 
compensation and again receive 
retired pay from Army or Air Force.. 


PERIODICALS: 


See Books, Periodicals, 
periodicals. 


and Newspapers. 


PERSONAL FURNISHINGS: 


Uniforms. See Clothing, uniforms. 


PERSONAL SERVICES: 


Advertising requirement. See Advertising, 
necessity or nonnecessily, personal services 
Experts and consultants—positions within 
purview of classification laws—practice of 
employing experts and consultants in reg 
ular full-time positions which are within 
purview of civil-service classification laws, 
or retaining them in status of experts or 
consultants after duties required of them 
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PERSONAL SERVICES—Continued 


have developed into positions within pur- 
view of such laws. results in illegal ex- 
penditures for salary, per diem and travel. 
ing expenses and should be discontinued... 


Nonpersonal services distinguished—pur 
chase order which was issued without ad- 
vertising for technical and professional 
services of artist which were required to be 
periormed by artist in person, defining 
word *'person” as including group of per- 
sons working for contractor, is not contract 
for personai services so as to be excepted 
from advertising requirements of sec. 3709, 
Te 


Private contract v. Government personnel— 
janitor, custodial, and similar services— 
Post Office Dept., having been unable in 
some instances to obtain janitor service as 
part of rental consideration for leases cover- 
ing air mai] flelds and terminals and hav- 
ing administratively determined it not to 
be in interest of Govt. to purchase supplies 
and assign employees to performance of 
janitor services, may procure necessary 
janitor services by contract after adver- 
tising in accordance with sec. 3709, R. 8., 
as amended, and charge cost thereof to 
appropriations available for rent.......... 


PHYSICAL EXAMINATIONS: 


Civilian employees—appropriation availabili- 
ty—prevention of illness—physical exam- 
inations of civilian employces engaged in 
conducting tests of repellents and insecti 
cides for use by armed forces for purpose 
of preventing disease and consequent loss 
of manpower are precautionary measures 
primarily for benefit of Govt. rather than 
for benefit of employees, and therefore pay 
ment for such examinations may be made 
from Army Quartermaster Service funds 
appropriated for tests, experimental work, 
and scientific research ..............--..-- 

Prospective employees—appropriation avail- 
ability—provision in ‘General Appropria- 
tion Act, 1951,” requiring that appropria- 
tions of Veterans Adm. be reimbursed cost 
of hospitalization or examination of per 
sons other than those entitled to benefits 
under laws applicable to veterans has 
reference only to reimbursement of cost of 
examination of nonveteran employees of 
other agencies, so that when it is adminis- 
tratively determined to be in interest of 
Govt. and within purview of act of Aug. 
8, 1946, as amended, authorizing estab- 
lishment of health service programs for 
employees. preemployment examinations 
by medica! officers of Veterans Adm. are 
authorized to be made without charge to 
SIE ccihiiichiarcntetndhaepnaninaenenewe 


POST OFFICE DEPARTMENT: 


Appropriations. See Appropriations, Post 
Office Department. 
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Prosecution of claims against U. S.—before 
G. A. O.—Spec. Reg. 1, Nov. 13, 1950.... 
Voucher certifications—acceptability—pay- 
ments made by disbursing officer for trans- 
portation of dependents of Army officer on 
voucher signed by attorney in fact, pursu- 
ant to power of attorney executed by offi- 
cer, will not be credited in audit of dis- 
bursing officers account, in view of possi- 
bility that item being paid under such 
power could also be claimed and paid to 
principal as part of his pay and allowances 
by Army disbursing officer in field and 
thereby result in duplicate payments....- 


PRINTING AND BINDING: 


Appropriation availability—galley proof revi- 
sions—revision of galley proofs incident to 
printing of manuscripts is inherent part of 
process of printing and constitutes printing 
within contemplation of act of Mar. 1, 1919, 
as amended, requiring all printing to be 
done at Govt. Printing Office unless ex- 
emption therefrom is granted by Joint 
Committee on Printing, so that, in ab- 
sence of exemption by such Committee, 
funds appropriated for printing and bind- 
ing may not be used for payment of altera- 
tion charges by commercial firms in con- 
nection with revision of galley proofs... 

Decalcomania transfers excepted from GPO 
purchase requirements — decalcomania 
transfers carried as stock items available 
at all times to public generally and which 
do not require any printing operation after 
receipt of order are not to be construed as 
printing required to be procured from 
Govt. Printing Office pursuant to act of 
Mar. 1 1919, as amended, so that Soil 
Conservation Service may charge cost 
thereof to its appropriation limitation for 
operations. 24 Comp. Gen. 608, distin- 
I ati lt citar tte 

Galley proof revisions—status as printing— 
revision of galley proofs incident to print 
ing of manuscripts is inherent part of 
process of printing and constitutes printing 
within contemplation of act of Mar. 1, 
1919, as amended, requiring all printing 
to be done at Govt. Printing Office unless 
exemption therefrom is granted by Joint 
Committee on Printing, so that, in absence 
of exemption by such Committee, funds 
appropriated for printing and binding may 
not be used for payment of alteration 
charges by commercial firms in connection 
with revision of galley proofs............. 

Illustration, engraving or photograph inclu- 
sion in printing—delegation of authority— 
authorization in Reorganization Plan No. 
3 of 1950 for Sec. of Interior to delegate to 
subordinates performance of any function 
of Secretary contemplates successive re- 
delegafions, and therefore certification 
function imposed upon Secretary by act 
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PRINTING AND BINDING—Con. 


of Mar. 3, 1905, with respect to inclusions 
of illustrations, engravings, or photographs 
in matter to be printed by GPO may be 
exercised by Chief Clerk upon redelegation 
of authority to that officer from Adminis- 
trative Assistant Sec. of Dept. of Interior_. 
Reports to Congress—congressional v. de- 
partmental funds—reports submitted to 
Congress by Dept. of Commerce under 
authority of sec. 8, Federal Airport Act, 
are for exclusive use of Congress and are 
not reports emanating from an executive 
department of Govt. within meaning of 
joint resolution of Mar. 30, 1906, and, there- 
fore, cost of composition and other work 
involved in actual preparation of such 
reports for printing is chargeable to appro- 
priation for printing and binding for Con- 
gress rather than to appropriations of 
RIO bc cdedakinecdacinmescsbitwn 


PROMOTIONS: 


See Compensation, periodic 
advancements; Pay, promotions. 
See Pay, promotions 


within-grade 


PROPERTY : 


Private: 

Damage, loss or destruction—transit— 
contractor’s liability—common carrier is 
not entitled to payment of freight for 
shipment of household goods unless it 
completely performs its contract by 
delivering goods to consignee at desti- 
nation, and therefore settlement by 
insurance company with Army officer 
whose household goods were destroyed 
by fire while en route from one station to 
another did not alter or change carrier’s 
obligation to hau: and deliver goods in 
accordance with contract of carriage so 
as to make U. S. liable for freight charges. 

Liens. See Liens. 

Repairs and improvements—leased prem- 
ises. See Leases, repairs and improve 
ments. 

Public: 

Buildings. See Public Buildings 

Damage, loss, or destruction: 

Public buildings. See Public Buildings 

Transit: 

* Carrier’s liability—“Peril of the sea” — 
damage to Govt. cargo caused by 
vessel] equipment which had torn 
loose during storm may not be 
attributed to “‘ peril of the sea” so as 
to relieve carrier of liability where 
it is not shown that weather en- 
countered was so unusual or so 
severe as to be considered as unfore- 
seeable or not reasonably to be 
expected at place and on date o 
isons tad ic ccidncketenntchke 

“Peril of the sea’”’—damage to Govt. 
cargo caused by vessel equipment 
which had torn loose during storm 
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Public—Continued 
Damage, loss, or destruction—Continued 
Transit—Continued 
may be attributed to “peril of the 
sea’’ so as to relieve carrier of liability 
where it is not shown that weather 
encountered was so unusual or so 
severe as to be considered as un- 
foreseeable or not reasonably to be 
expected at place and on date of 


Fire protection. etc., services. See States, 
fire protection, etc.. services 

Interagency, etc., loans—use and deprecia- 
tion reimbursement—in view of author 
ity granted Govt. departments and 
agencies by sec. 601 of Economy Act of 
1932, as amended, to negotiate among 
themselves to furnish material, supplies, 
equipment. and services similar to those 
furnished by commercial concerns and 
to pay for property which is transferred, 
agency loaning property to another 
agency may provide by agreement that 
property be returned in as good condi- 
tion as when loaned and that expense of 
placing property in such condition be 
borne by borrowing agency, provided 
that agency’s appropriation is available 
therefor. 10 CO. G. 288, modified_....... 

Sales. See Sales. 


PUBLIC BUILDINGS: 


Concessions. See Concessions, public build- 
ings. 

Construction—appropriation availability— 
quonset hut erection—quonset hut pro 
posed to be erected on Govt.-owned land 
by Post Office for purpose of storing mail 
bags awaiting repair is public building or 
public improvement within meaning ofsec. 
3733, R. 8.. prohibiting erection, repair or 
furnishing of public:building in absence 
of specific appropriation. and therefore ap 
propriation for ‘Postal Operations, Post 
Office Department, 1951,” is not available 
for erection of such building.............. 

Damage, destruction. etc.—prior to comple- 
tion of repairs and improvements. See 
Public Buildings, repatrs and improve 
ments. damage. destruction, etc., of building 
prior to completion 

Repairs and improvements—damage, de- 
struction etc., of building prior to comple- 
tion—liability generally—where provision 
in contract for repair and rehabilitation of 
existing building makes contractor re 
sponsible for protection of work until final 
acceptance and delivery of building *‘com- 
plete and undamaged,” contractor may 
not be relieved of responsibility for re 
placing thermopane giass which he rein- 
stalled and which developed cracks during 
progress of work, even though it may be 
common trade practice to make no war 
ranty on lite of such glass after it is reset... 
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PUBLIC LANDS: 
Royalties—refund to lessor under oil and gas 
lease—statutory limitation on liability of 
lessee for royalty payments—where land is 
acquired by Govt. subject to royalty 
reservations of former owner for gas and 
oil produced therefrom, liability of lessee 
of such land for royalty payments is to be 
regarded as limited by sec. 17, Mineral 
Leasing Act of Feb. 25, 1920, as amended, 
to 12 percent of all gas and oil produced 
from land, even though royalty payments 
due former owner on account of such reser- 
vations are for deduction from royalties 
payable to U.S 






PUBLIC PROPERTY: 


See Property, public. 


PUBLIC UTILITIES: 

Rates—tate prescription authority gener- 
ally—finality of company fixed rates—rates 
fixed by contract between public utility 
company and patron thereof are subject 
to legislative regulation and are superseded 
by schedule of rates prescribed by legisla 
ture or commission to which it has dele- 
gated its regulatory power, and therefore 
increase in telephone service rates author- 
ized by Railroad and Public Utilities 
Com. of State of Tenn. to take effect on 
June 1, 1950, may be paid for service fur- 
nished Govt. in June, even though new 
contracts with telephone company pro 
viding for higher rates were erroneously 
fixed to take effect at later time 

Telephones. See Telephones 


PURCHASES: 


Foreign products: 
Particular product exemptions—perishable 
foods—authority to purchase perishable 
foods contained in Defense Appro. Act. 
1951. which is exception to prohibition 
therein against use of appropriated funds 
for procurement of any article of food or 
clothing not grown or produced in U. 8. 
or its possessions does not permit off 
shore purchases of beef by Army estab 
lishments located outside U. S. as long 
as beef of satisfactory quality and suffi 
cient quantity can be obtained in U. 8 
ot UB. GURFRs BIGUER. Kcccncccctcceccse 
Purchase justification requirements—un 
der provisions of sec 20f Buy American 
Act of 1933, as amended, prohibiting 
purchase of articles. materials, or sup 
plies which are not mined, produced, or 
manufactured in U. 8. contract may not 
be awarded for delivery of pillows stipu 
lated to be made from oriental duck 
down and feathers when bids have also 
been received offering to iurnish pillows 
made from domestic down and feathers 
at reasonable prices, in absence of admin 
istrative determination that purchase 
of domestic product would be incon 
sistent with public interest 
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PURCHASES—Continued 
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Open-market—during period of contract with 
another vendor—limit of Govt. liability— 
where fuel oi] was purchased on open mar 
ket from former contractor at price in 
excess of that stipulated in existing con 
tract with another contractor. due to error 
on part of the purchasing officer in assum 
ing that new contract had been or would 
be awarded to former contractor, such 
open-market purchase was beyond scope 
of said officer’s authority, and, therefore, 
the Govt. is not obligated to pay any 
amount in excess of existing contract price 
for oil 


QUARTERS: 


Quarters allowance: 
Dependents: 

Children—stepchildren—stepchild ot 
member of uniformed services may be 
regarded, after death of child’s blood 
parent, as dependent within meaning 

of that term as defined in sec. 102 (g), 
Career Compensation Act of 1949, so 

as to authorize payment of increased 
allowances to member on account of 

such dependent stepchild. ...........-. 
Effect of other members of family re- 
ceiving Govt. allowances, in general— 
member of uniformed services whose 
husband is receiving increased sub 
sistence allowance under Servicemen’s 
Readjustment Act of 1944, as amended, 

as veteran with dependent (wife), is 

not entitled under Career Compensa 

tion Act of 1949 to increased basic al- 
lowance for quarters on account of 
husband, in absence of judicia! deter 
mination in matter ................... 
Husband receiving dependency allow- 
ance for claimant under Servicemen’s 
Readjustment Act of 1944—member of 
uniformed services whose husband is 
receiving increased subsistence allow- 

ance under Servicemen’s Readjust- 
ment Act of 1944, as amended, as 
veteran with dependent (wife), is not 
entitled under Career Compensation 

Act of 1949 to increased basic allow- 
ance for quarters on sccount of hus 
band, in absence of judicia! determina 

GR A IE vnc cncisess cincwtiistouse 
Proof ot dependency—determination 
authority—in view of sec. 1, Depend- 
ents Assistance Act of 1950, tempo- 
rarily changing provisions of Career 
Compensation Act of 1949 with respect 

to determinations of dependency of 
parents of members of uniformed 
services and vesting authority for such 
determination in Sec. of Dept. con- 
cerned, G. A. O., for duration of 1950 

act, may not make determinations 
with respect to crediting officer with 
basic allowance for quarters on account 
of dependent parent; however, 1950 
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QUARTERS—Continued Page | QUARTERS—Continued 
Quarters allowances—Continued Rental allowance—Continued 


Dependents—Continued Dependents—Continued 


act has no effect on jurisdiction of this 
Office to determine dependency or 
relationship of persons other than 
parents claimed by officers as de- 


Residence requirements—training duty 
period of reservists—reserve member of 
uniformed services who is ordered to 
active duty training for period not in 
excess of four months at service school 
where public quarters are not available 
for dependents does not have perma- 
nent military duty station while on 
such duty and could not be expected 
to maintain household for himself and 
his dependent parent at service school 
in addition to his permanent residence 
where dependent usually resides, and 
therefore member may be paid basic 
allowance for quarters on account of 
dependent parent who otherwise 
meets dependency requirements of 
Career Compensation Act of 1949_._. 


Rental allowance: 


Dependents: 
Children: 

Status of ward as dependent—Army 
officer who was given legal custody 
and control of minor child without 
effecting its legal adoption through 
judicial proceedings as required by 
statutes of State in which child was 
domiciled is not entitled under act of 
June 10, 1922, as amended, and Pay 
Readjustment Act of 1942, to in- 
creased rental and subsistence al- 
lowances as for officer with de 
pendent child 

Stepchildren—stepchild of member of 
uniformed services may be regarded, 
after death of child’s blood parent, 
as dependent within meaning of that 
term as defined in sec. 102 (g), Career 
Compensation Act of 1949, so as to 
authorize payment of increased al- 
lowances to member on account of 
such dependent stepchild 

Effect of other members o/ family re- 

ceiving Govt. allowances, in general— 
member of uniformed services whose 
husband is receiving increased sub- 
sistence allowance under Servicemen’s 
Readjustment Act of 1944, as amended, 
as veteran with dependent (wife), is 
not entitled under Career Compensa- 
tion Act of 1949 to increased basic 
allowance for quarters on account of 
husband, in absence of judicial de- 
termination in matter 

Husband receiving dependency allow- 
ance for claimant under Servicemen’s 

Readjustment Act of 1944—member of 

uniformed services whose husband is 


receiving increased subsistence allow- 
ance under Servicemen’s Readjust- 
ment Act of 1944, as amended, as 
veteran with dependent (wife), is not 
entitled under Career Compensation 
Act of 1949 to increased basic allowance 
for quarters on account of husband, in 
absence of judicial determination in 
matter. 

Proot of dependency—determination 
authority—in view of sec. 1, Depend- 
ents Assistance Act of 1950, tempo- 
rarily changing provisions of Career 
Compensation Act of 1949 with respect 
to determinations of dependency of 
parents of members of uniformed 
services and vesting authority for such 
determination in Sec. of Dept. con- 
cerned, G. A. O., for duration of 1950 
act, may not make determinations 
with respect to crediting officer with 
basic allowance for quarters on account 
of dependent parent; however, 1950 
act has no effect on jurisdiction of this 
Office to determine dependency or 
relationship of persons other than 
parents claimed by officers as de 


Residence requirements—training duty 
period of reservists—reserve member 
of uniformed services who is ordered to 
active duty training for period not in 
excess of four months at service school 
where public quarters are not avail 
able for dependents does not have per- 
manent military duty station while on 
such duty and could not be expected 
to maintain household for himself and 
his dependent parent at service school 
in addition to his permanent residence 
where dependent usually resides, and 
therefore member may be paid basic 
allowance for quarters on account of 
dependent parent who otherwise 
meets dependency requirements 0! 
Career Compensation Act of 1949. 

Stepparents—stepfather of officer who is 
in fact dependent upon officer for over 
half of his support and who actually 
resided in officer’s household may be 
considered dependent within meaning 
of that term as used in sec. 102 (g) of 
Career Compensation Act of 1949 so as 
to authorize payment of increased al- 
‘owances for quarters to officer on 
account of his dependent stepfather. 

Occupancy of quarters—civilian hospital 
quarters during internship— Reserve of- 
ficers on active duty as interns in private 
hospitals who are paid compensation by 
hospitals for services normally performed 
by them as Reserve officers on active 
duty may not retain such compensation 
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QUARTERS— Continued 

Rental allowance—Continued 
in violation of additional compensation 
restrictions of 18 U. 8S. C. 1914; also, ex- 
cept for increased subsistence allowance 
for dependents as saved to certain offi- 
cers under saved pay provisions of Ca- 
reer Compensation Act of 1949, said 
Reserve officers may not be paid rental 
or subsistence allowance by Govt. 
while at same time receiving quarters 
and subsistence in kind from hospitals. 
29 C. G. 163, amplified.................. 


REAL ESTATE: 


Acquisition—reserved rights—oil and gas 
leases—statutory limitation on liability of 
lessee for royalty payments—where land is 
acquired by Govt. subject to royalty reser- 
vations of former owner for gas and oil 
produced therefrom, liability of lessee of 
such land for royalty payments is to be re- 
garded as limited by sec. 17, Mineral 
Leasing Act of Feb. 25, 1920, as amended, 
to 12% percent of all gas and oil produced 
from land, even though royalty payments 
due former owner on account of such reser- 
vations are for deduction from royalties 
LS eee 


RECEIPTS: 


Cash payments—evidence in lieu of—Gen. 
Regs. 88—Second Revision, Nov. 7, 1950.. 


Salary, pay, etc., payments—Gen. Regs. 60, 
Dee. 9, 1926, rescinded.................... 


Traveling expenses—cash payments—evi- 


dence in lieu of—Gen. Regs. 88—Second 
SS ee 


RECORDS: 


Military, naval, etc.: 
Correction: 

Rightto payment on basisof. in general: 
Enlisted member of Army who on 
entry into service fraudulently con 
cealed criminal record which dis- 
qualified him for enlistment, and 
who was discharged under other 
than honorable conditions upon dis- 
covery of fraud, ts not entitled to pay 
and allowances for period served 
under fraudulent enlistment, even 
though discharge was reviewed by 
Army Discharge Review Board and 
changed to discharge under honor 

ee a 
Enlisted member of Army who 
fraudulently concealed prior dis- 
honorable discharge upon enlistment 
and who was given dishonorable 
discharge after discovery of fraud 

is not entitled to pay and allow- 
ances for any period served under 
fraudulent enlistment upon re 
ceiving honorable discharge as result 

of action taken by Army Discharge 


INDEX DIGEST 
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Military, naval, ete.—Continued 
Correction—Continued 
Right to payment on basis of, in gen- 
eral—Continued 
Review Board, even though he may 
have been temporarily restored to 
duty for several days prior to date 
of dishonorable discharge........... 


REENLISTMENT ALLOWANCE: 


See Gratuities, enlistment allowance. 


REGULATIONS: 


Retroactive operation—transportation of 
household effects—revised schedule of 
rates for reimbursement of cost of shipping 
household effects of civilian employees 
appearing in E. O. No. 10196, approved 
Dec. 20, 1950, was made retroactively 
effective to Sept. 23, 1950, so as to enable 
employees to be reimbursed approximate 
sum expended in connection with ship 
ment of their effects as contemplated by 
act of Aug. 2, 1946, and therefore applica- 
tion of increased rates is authorized in 
cases where travel was authorized or 
approved and commenced on or after 
IG GE a viiiccnceincicwccccssiiiabs 

Waivers—administrative regulations— initial 
salary rate of employee which was fixed 
upon his promotion at rate comparable 
with his nghest previous salary in accord- 
ance with current civil-service regulations, 
but at rate higher than authorized under 
existing administrative regulations, is not 
required to be adjusted to lower rate, in 
view of established rule that administra. 
tive regulations may be waived by ad- 
ministrative action..............-........ 


RELEASES: 


Contracts. See Contract, releases 


RENTAL ALLOWANCE: 


See Quarters, rental allowance. 


REPAIRS AND IMPROVEMENTS: 


Private property—Leased premises. See 
Leases, repairs and improvements. 

Public property—interagency loans—borrow- 
ing agencies’ liability—in view of authority 
granted Govt. departments and agencies 
by sec. 601 of Economy Act of 1932, as 
amended, to negotiate among themselves 
to furnish material, supplies, equipment, 
and services similiar to those furnished by 
commercial concerns and to pay for prop- 
erty which is transferred, agency loaning 
property to another agency may provide 
by agreément that property be returned 
in as good condition as when loaned and 
that expense o! placing property in such 
condition be borne by borrowing agency, 
provided that agency’s appropriation is 
available therefor. 100. G. 288, modified_. 


RETIRED PAY: 


See Pay, retired, 
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Page | RETIREMENT—Continued 
Military, naval, ete.—Continued 
Effective date—Continued 

Disability retirement in general: 
Retirement of Regular Army officer 
pursuant to retiring board’s findings 
that officer is incapacitated for active 
service and that his incapacity is 
result of incident of service, may not 
be made effective for retired pay 
purposes prior to date upon which 
findings of retiring board are ap- 
proved, except in cases otherwise 
specifically authorized by statute... 36 

Officer of Army of U. S. who was re 

leased from active service, without 

pay, pursuant to approved findings 

of Army Retiring Board that his 

physical disability wa: not incurred 

as result of incident of service, and 

who requested review of such find 

ings under sec. 302, Servicemen’s 

Readjustment Act of 1944, as 

amended, is entitled to be retired, 

with pay, effective first day of month 

following approval by President oi 

findings of Army Disability Review 

Board that his incapacity was in- 
curred as result of incident of service. 40 

Emergency officers’ retired list—advance- 

ment requirement—provisions of sec. 203 

(a), act of June 29, 1948, authorizing 


RETIREMENT: 
Civilian: 

Attainment of retirement age prior to expi- 
ration of term of office—presidentia! ex- 
emption authority—whether Interstate 
Commerce Commissioner who has at- 
tained age of 70 years. but whose term of 
office has not yet expired, has reached 
retirement status under sec. 2 (a), Civil 
Service Retirement Act of May 29, 1930, 
as amended, is primarily matter for con- 
sideration by Civil Service Com., no 
Presidential action having been taken to 
exempt Commissioner from compulsory 
retirement provisions of act for re- 
mainder of term of office..............-- 51 

Eligibility status—jurisdiction—w hether 
Interstate Commerce Commissioner 
who has attained age of 70 years but 
whose term of office has not yet expired, 
has reached retirement status under sec. 

2 (a), Civil Service Retirement Act of 
May 29, 1930, as amended, is primarily 
matter for consideration by Civil Service 
Com., no Presidential action having 
been taken to exempt Commissioner 
from compulsory retirement provisions 
of act for remainder of term of office._.- 51 
Military, naval, etc.:- 

Active-duty pay. See Pay, active duty. re 
tired personnel. 

Advancement in rank upon retirement— 


recall to active duty in advanced rank— 
Navy officers of grade or rank of captain 
or below who were specially commended 
for performance of duty in actual combat 
under sec, 412 (a), Officer Personne! Act 
of 1947, and, by reason thereof, placed 
upon retired list with rank of next higher 
grade than that in which serving at time 
of retirement, are entitled, when recalled 
to active duty in such higher grade or 
rank, to act.ve-duty pay and allowances 


advancement on applicable retired list 
of officers granted retirement pay under 
any provision of law to highest tem- 
porary grade in which they served satis- 
factorily on active duty for not less than 
six months, with retired pay computed 
on basis of such higher rank, are not 
applicable to former officer who held 
permanent appointment as brigadier 
general in National Guard and served 
satisfactorily in such grade with Army of 


of that rank. 28 C. G. 531 and 29 id. 64 U. S. for more than six months_....... 424 
UNE; TE URE Toke inka cedacccssccese 242 Failure to receive notice—status of officer— 
Effective date: while retirement of Navy officer placed 
Under sec. 302 (a) of act of June 29, 1948, on retired list voluntarily for length of 
providing that otherwise qualified per- service pursuant to sec. 6, act of Feb. 21, 
sons shall, “upon application therefor,” 1946, is effective on first day of month 
be granted retired pay, applicant who President may designate, officer who did 
qualified for retired pay on June 29. not receive notice of retirement until 
1948, or between that date and Jan. 1, after effective date thereof and who 
1949—effective date of act—may be currently was paid active-duty pay and 
paid retired pay beginning with date allowances may be regarded as having 
his application was filed, if timely filed, been in de facto status and entitled to 
although administrative approval retain such pay and allowances or 
thereof was delayed; however, in all recover back any amounts which may 
other cases where application is or has have been refunded less any retired pay 

been properly approved. retired pay I ik cid ictbebscciadesaaned 195 
may be paid beginning with first day Reserve personnel generally—qualifying 
oi month following month in which service, in general—member of Nationa! 
application is filed or first day of Guard retired under provisions ot Title 
month ollowing month in which ILL of act of June 29, 1948, which grants 
applicant initially meets statutory age to certain members and former members 
and service requirements, whichever of reserve components of armed forces 
islater. 28C. G. 321, modified in part. 287 retired pay based on active-duty pay of 
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RETIREMENT—Continued 
Military, naval, ete.—Continued 
highest grade satisfactorily held by them, 
is entitled to have his retired pay com- 
puted on active-duty pay of highest 
grade satisfactorily held during his 
entire period of service, even though 
that grade was held in service different 
from that of which he was member at 
Cine OF RURINIIREE 5 cece neccccccescece 
Retired pay. See Pay, retired. 
Retired pay. See Pay. retired. 


ROYALTIES: 
Public lands: See Public Lands, royalties. 
SALES: 


Refunds—misdescription of articles. See 
Sales, type, quantity, etc.. statements, effect 
on refunds, adjustments, etc. 

Surplus, obsolete, scrap, etc., property and 

materials: 

Bidder’s failure to inspect—rights upon 
discovery of inferior quality, ete.—pur- 
chaser of surplus compressor advertised 
on basis of property records as being 
equipped with motor and offered for 
sale by Govt. without any warranties or 
guaranties whatsoever, having failed to 
take advantage of opportunity to inspect 
property which would have disclosed 
absence of motor. may not be refunded 
value of motor not delivered with com 


Price adjustment—delivery shortages— 
purchaser of surplus compressor ad- 
vertised on basis of property records as 
being equipped with motor and offered 
for sale by Govt. without any warranties 
or guaranties whatsoever, having failed 
to take advantage of opportunity to 
inspect property which would have 
disclosed absence of motor, may not be 
refunded value of motor not delivered 
WED COMIQUNNEET nnn ccccccccccccecsccecce 

Type. quantity, etc., statements: 

Disclaimer of warranty—complete item 
not delivered—purchaser of surplus com 
pressor advertised on basis of property 
records as being equipped with motor 
and offered for sale by Govt. without 
any warranties or guaranties whatsoever, 
having failed to take advantage of op 
portunity to inspect property which 
would have disclosed absence of motor, 
may not be refunded value of motor not 
delivered with compressor.............. 

Effect on refunds, adjustments, ete.— 
complete item not delivered—purchaser 
of surplus compressor advertised on basis 
of property records as being equipped 
with motor and offered for sale by Govt. 
without any warranties or guaranties 
whatsoever having failed to take ad- 
vantage of opportunity to inspect prop- 
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Page | SALES—Continued 
Type. quantity, etc., statements—Con. 


erty which wouid have disclosed absence 
of motor, may not be refunded value of 
motor not delivered with compressor .... 


SELECTIVE SERVICE SYSTEM: 
Advisory committees—appropriation avail- 


able for expenses of—Selective Service Act 
of 1948, as amended, which directs Presi- 
dent to establish National Advisory Com 
mittee to advise Selective Service System 
and to coordinate work of State and local 
voluntary advisory committees, but 
which does not appropriate funds for 
necessary expenses of committees, may be 
viewed as authorization to consider ex- 
penses of committees as expenses necessary 
for operation and maintenance of Selective 
Service System and therefore funds ap- 
propriated for Selective Service System by 
Supplementa! Appro. Act, 1951, may be 
regarded as available to defray expenses of 


SET-OFF: 
Authority, in general—contractor who is 


obligated by terms of contract entered into 
with Govt. agency to refund any amount 
received as profits in excess of fixed per 
centage of costs may not deduct and retain 
from such amount a sum equal to loss sus- 
tained under separate, though related, 
contract with same agency and covering 
same subject matter.................-..-- 


Contract payments: 


Assignments—assignor’s debts under con- 
tract assigned—compliance with assign- 
ment notice requirements—where sums 
to become due under contract with U. 8. 
were assigned by contractor in con- 
formity with Assignment of Claims Act 
of 1940 and written notice of assignment 
was received by Govt. prior to time 
contractor became indebted to U. 8. for 
unpaid Federal taxes including penal- 
ties and interest, on account of wages 
paid for performance of work under 
assigned contract. such tax indebtedness 
may not be regarded as having arisen 
independently of contract and. therefore, 
may be set off against balance due under 
contract as of date payment thereof 
MIND ic lindpinkiicdiisndiaabesbiaiidene 

Set off of amounts due U. S. against 
amounts due under contract—contractor 
who is obligated by terms of contract 
entered into with Govt. agency to refund 
any amount received as profits in excess 
of fixed percentage of costs may not 
deduct and retain from such amount a 
sum equal to loss sustained under 
separate, though related, contract with 
same agency and covering same subject 
a attiettinciaquasteteidineneninnn 
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SET-OFF—Continued 


Pay—tetired—debts due United States— 
retired pay of nonregular personnel of 
Army and Air Force is not considered 
benefit within contemplation of act of Aug. 
12, 1935, as amended, which prohibits 
collection by set-off or otherwise of any 
amounts found to be due Govt. out of any 
benefits payable pursuant to any law ad- 
ministered by Veterans Adm., and there 
fore, as general rule, retired pay of such 
personnel would not be subject to ad 
ministrative set-off without debtor’s con- 
sent, except to extent that set-off might be 
accomplished under provisions of act of 
May 26, 1936, as amended by act of Aug. 3, 


Tax indebtedness—contract assignment ef- 
fect—compliance with assignment notice 
requirements—where sums to become due 
under contract with U.S. were assigned by 
contractor in conformity with Assignment 
of Claims Act of 1940 and written notice of 
assignment was received by Govt. prior 
to time contractor became indebted to 
U. 8. for unpaid Federal taxes, including 
penalties and interest, on account of wages 
paid for performance of work under assigned 
contract, such tax indebtedness may not 
be regarded as having arisen independent 
ly of contract and, therefore, may be set off 
against balance due under contract as of 
date payment thereof became due........ 


SIX MONTHS’ DEATH GRATU- 


ITY: . 
See Gratuities, siz months’ death. 


STATES: 


Federal aid—loans or grants—modification 
of completed grant agreement—where 
grant agreement to furnish Federal aid for 
public airport development was completed 
and final payment made prior to amend 
ment of sec. 12, Federal Airport Act, by 
act of July 25, 1949, to provide for increas 
ing Govt.’s obligation under grant agree 
ments by not more than 10 percent, modi- 
fication or amendment of completed grant 
agreement to provide for increase in Fed- 
eral aid is not authorized, there being 
nothing in terms of 1949 act requiring, 
either expressly or by necessary implica- 
tion, that provisions be given retroactive 


Fire protection, etc., services—government 
liability—statutory duty of State forester to 
suppress and prevent fires in State forests 
extends to fighting spread of fire within 
limits of Govt. reservation in order to pre- 
vent continuation of fire beyond confines 
of such area, and therefore there is no legal 
liability on part of U. 8. to reimburse 
State for its expenditures in fighting fire 
within Govt. reservation................. 

Taxes. See Tares, states. 


Page| STATUTORY CONSTRUCTION: 


255 


86 


See, also, Words and Phrases for construction 
of particular language. 

Repeals—operation of statutes after repeal— 
where statute under which Regular Army 
officer purportedly retired was repealed by 
Career Compensation Act of 1949 prior to 
date President approved his retirement, 
such officer is not entitled to receive retired 
pay based upon retirement orders issued 
pursuant to repealed statute, in absence of 
saving provision in 1949 act specifically 
permitting members of uniformed services 
retired after effective date thereof, under 
similar circumstances, to receive retire- 
ment benefits under laws applicab'e prior 
to effective date of 1949 act, or judicial de- 
termination of matter 


SUBSISTENCE: 


Actual expenses—boar ds, commissions, com- 
mittees, etc. See Traveling erpenses, 
boards, commissions, committees, etc. 

Air travel: 

Rate payable for stop-overs—maximum 
per diem rate of $4 prescribed by par. 45, 
Standardized Govt. Travel Regs., as 
amended, for actual air travel involving 
areas for which different maximum per 
diem rates have been established is also 
applicable to all stop-overs—actual time 
grounded—of less than 6 hours’ duration 
during such travel; however, maximum 
per diem rate authorized by Standard- 
ized Govt. Travel Regs. to be paid for 
stop-overs of 6 hours or more occurring 
during journey by air is rate prescribed 
as maximum for area in which stop-over 


Travel outside continental U. S.—per diem 
rate payable—stop-overs—maximum per 
diem rate of $6 prescribed by par. 45, 
Standardized Govt. Travel Regs., as 
amended, for actual air travel involving 
areas for which different maximum per 
diem rates have been established is also 
applicable to all stop-overs—actual time 
grounded—of less than 6 hours’ duration 
during such travel; however, maximum 
per diem rate authorized by Standard 
ized Govt. Travel Regs. to be paid for 
stop-overs of 6 hours or more occurring 
during journey by air is rate prescribed 
as maximum for area in which stop-over 


Boards, commissions, commitiees, ete. See. 
also, Traveling expenses boards. commis- 
sions, committees, etc 


Veterans’ Education Appeals Board mem- 
bers—statutory reimbursemen. limita- 
tion—provision in act of July 13 1950, for 
necessary travel and subsistence ex 
penses for members of Veterans’ Educa 
tion Appeals Board creates exception to 
sec. 3. Travel Expense Act of 1949, which 
otherwise would permit per diem in lieu 
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SUBSISTENCE—Continued 
Boards. commissions, committees, etc.— 

Continued 
of subsistence for such members, so that 
Board members may be reimbursed for 
subsistence expenses only upon actual 
CE sentincnnteeninnneenecerive 

Headquarters: 

intermittently employed personnel—home 
or place of business—subsistence per 
diem allowance of $15 authorized under 
sec. 710 (c) of Defense Production Act of 
1950 for experts and consultants while 
away from their homes or regular places 
of business is intended to reimburse those 
employees only for additional subsist- 
ence expenses incurred by reason of such 
absence. and is not payable in case of 
expert or consultant who moves his resi- 
dence to place where his services are 
deans cintobitetntiinswtinwine 

Temporary duty station subsequently as- 

signed as new station: 

Effective date—employee performing 
official duties at temporary station is 
entitled to per diem in lieu of subsist 
ence at such place up to date official 
notice that temporary station is to be- 
come his permanent station is commu 
nicated to him by proper authority, 
and such notice is not required to be 
formal or written but should be defi 
nite as to action being taken to change 
employee’s duty station from tem. 
porary to permanent-.-............... 

Notice oi change as governing per diem 
entitlement—employee performing offi- 
cial duties at temporary station is 
entitled to per diem in lieu of subsist 
ence at such place up to date official 
notice that temporary station is to 
become his permanent station is com 
municated to him by proper authority 
and such notice is not required to be 
formal or written but should be defi- 
nite as to action being taken to change 
employee’s duty station from tem 
porary to permanent................- 

Leaves of absence: 

Sick leave during -ravel status—employee 
at residence—in view of provisions of 
par. 45c of Standardized Govt. Travel 
Regs. that whenever traveler takes leave 
of absence o. any kind because of being 
incapacitated on account of illness or 
injury not due to his own misconduct 
prescribed per diem in lieu of subsistence 
shall continue for certain specified 
period employee who is absent from his 
temporary duty station due to illness 
and at his residence, which is not at his 
officia! headquarters, may be considered 
to be in travel and subsistence status 
during period of leave of absence........ 





774 INDEX DIGEST 


Page | SUBSISTENCE—Continued 


495 


Leaves of absence—Continued 
Temporary duty: 


Holiday intervening—employee who was 
ordered to perform temporary duty 
at termination of his leave status on 
Friday, Dec. 29, 1950, is entitled to per 
diem from Jan. 2, 1951—Jan. 1 being a 
legal holiday—to date such duty was 
completed; however, such employee 
would not be entitled to per diem for 
travel time and cost of return trans- 
portation to his official station in 
absence of evidence that cost of such 
return travel was in excess of cost 
which would have been incurred had 
he proceeded to his official station 
immediately upon termination of 

Return to headquarters—employee who 
was ordered to perform temporary 
duty at termination of his leave status 
on Friday, Dec. 29, 1950, is entitled to 
per diem from Jan. 2, 1951—Jan. 1 
being a legal holiday—to date such 
duty was completed; however, such 
employee would not be entitled to per 
diem for travel time and cost of return 
transportation to his official station in 
absence of evidence that cost of such 
return travel was in excess of cost 
which would have been incurred had 
he proceeded to his official station 
immediately upon termination of 

Temporary duty ordered prior to de- 
parture on leave—place of temporary 
duty changed while on leave—em 
ployee who was authorized, prior to 
departure on annual leave from his 
headquarters, to proceed on official 
travel from place of leave to places of 
temporary duty and return to head- 
quarters, but whose itinerary was 
changed pursuant to specific orders 
while at place of leave, is entitled to be 
paid traveling expenses, including per 
diem, for travel performed from place 
of leave to temporary duty stations as 
changed and return to headquarters 
even though such indirect travel was 
occasioned by premature departure 
from headquarters for leave purposes... 


Travel incident to leave or furlough— 


enlisted man stationed overseas who was 
directed to return to U. 8. only for 
purpose of leave of absence from military 
duty under orders issued pursuant to 
administrative regulations authorizing 
furnishing oi transportation but not 
subsistence allowance to military per 
sonnel returned to U. 8S. for emergency 
leaves of absence is not entitled to per 
diem incident to trave! performed under 
said orders, travel being considered as 
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SUBSLSTENCE—Continued 

Leaves of absence—Continued 
having been for reasons of personal 
benefit rather than in public interest... 
Messes—nava! aviation cadets—reimburse- 
ment of Gort mess—where operating ex- 
penses, including food items, ot Govt. 
officer candidate mess, established ad- 
ministratively much in same manner as 
general mess and requiring participation 
therein on more or less mandatory basis, 
are paid from appropriated funds. such 
mess is not to be reimbursed for food 
furnished aviation cadets subsisted 
i iinicinntenisninittinttnantiinniilwiditaniias 

Headquarters. See Subsistence, head- 
quarters. 

Intermittently employed personnel—head- 
quarters. See Subsistence, headquarters, 
intermittently employed personnel. 

Leaves of absence. See Subsistence, leaves 
of absence. 

Rates: 

Airtrave:. See Subsistence, air travel 

Travel outside continental U. S.: 
Availability of rations or messing facili- 

ties—ad ministrative regulations issued 
pursuant to sec. 12. Pay Readjustment 
Act of 1942, as amended. and E. O. 
No. 9871. authorize payment of travel 
per diem allowance to military per- 
sonne! traveling outside continental 
U. 8. without reduction by reason of 
availability of Govt. rations or messing 
facilities and therefore, Army officer 
on temporary duty outside U. 8S. is 
entitled to per diem at rate prescribed 
for officers in travel status with quar 
ters available at place of duty even 
though Govt. rations are furnished or 
available for such period............ 
Travel between points of duty com- 
pleted during calendar day—Army 
officer traveling between points of 
duty located outside continental limits 
of U. 8. who completes travel during 
one calendar day is entitled under 
administrative regulations issued pur- 
suant to sec. 12, Pay Readjustment 
Act of 1942, as amended, and E. O. No. 
9871. to per diem at higher of travel 
per diem rates prescribed for points of 
duty between which travel is per- 

Reductions—availability of rations or 
messing facilities—administrative regu 
lations issued pursuant to sec. 12, Pay 
Readjustment Act of 1942, as amended, 
and E. O. No. 9871, authorize payment 
of travei per diem allowance to military 
personne! traveling outside continental 
U. 8. without reduction by reason ol! 
availability oi Govt rations or missing 
facilities and, therefore. Army officer on 
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152 


Per diems—Continued 


temporary duty outside U. 8. is entitled 
to per diem at rate prescribed for officers 
in travel status with quarters available 
at place of duty even though Govt. 
rations are furnished or available for 
such period. 


Sickness: 


Employee at residence—in view of pro- 
visions of par. 45¢c of Standardized 
Govt. Travel Regs. that whenever 
traveler takes leave of absence of any 
kind because of being incapacitated on 
account of illness or injury not due to 
his own misconduct prescribed per 
diem in lieu of subsistence shall con- 
tinue for certain specified period, em- 
ployee who is absent from his tempor 
ary duty station due to illness and at 
his residence, which is not at his official 
headquarters, may be considered to be 
in travel and subsistence status during 
period of leave of absence............. 

Return to station—scope of statutory 
authority—sec. 3, Travel Expense Act 
of 1949, as amended by act of Apr. 26, 
1950. and regulations promulgated 
thereunder, providing that civilian 
officers and employees traveling for 
Govt. who become incapacitated due 
to illness or injury, not due to own mis- 
conduct, shall be allowed prescribed 
per diem allowances and transporta 
tion expenses to designated posts of 
duty, are applicable only to those 
officers and employees who become in 
capacitated on or after effective date of 
amendment and regulations, so that 
employee incapacitated prior thereto 
may not be paid per diem for period of 
incapacity extending beyond that 

“When actually employed” employees— 
consultant hired on when-actually 
employed basis in accordance with sec. 
710 (ce) of Defense Production Act of 
1950, authorizing payment of per diem 
in lieu of subsistence to consultants 
while serving away from their homes 
or regular places of business, is en- 
titled to per diem allowance when pre 
vented by illness from performing ser- 
vices, even though compensation is not 
payable for period no duty is per 


Travel status. See Subsistence. travel 


status. 


“When actually employed” employees— 


during period of illness—consultant 
hired on when-actually-employed basis 
in accordance with sec. 710 (c) o! Defense 
Production Act of 1950. authorizing pay- 
ment oi per diem in lieu of subsistence 
to consultants while serving away from 
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SUBSISTENCE—Continued 
Per diems—Continued 
their homes or regular places of business, 
is entitled to per diem allowance when 
prevented by illness from performing 
services even though compensation is 
not payable for period no duty is per- 






Subsistence allowance. See Subsistence Al 
lowance. 

Temporary duty—as involving question of 
subsistence at headquarters. See Sub 
sistence, headquarters. 

Transfers— matters involving subsistence at 
headquarters See Subsistence. headqguar 
ters. 

Travel status—general rule—time consumed 
by per annum employee, outside regularly 
ordered overtime hours, in traveling in 
Govt.-owned vehicle to and from port in 
connection with official inspection of ship 
may not be regarded as work so as to en 
title employee to overtime compensation 
under provision of sec. 201, Federal Em 
ployees Pay Act of 1945, for all such time 
in excess of 40 hours in any one workweek 
however, authorized per diem allowance 
may be paid employee while in travel 
status without regard to whether he re 
ceives regular or overtime compensation 
ING iiivcitecnttbinaiddeentctnene 

SUBSISTENCE ALLOWANCE: 

Concurrent receipt of subsistence in kind— 
officers on active duty as interns in private 
hospitals— Reserve officers on active duty 
as interns in private hospitals who are 
paid compensation by hospitals for services 
normally performed by them as Reserve 
officers on active duty may not retain such 
compensation in violation of additional 
compensation restrictions of 18 U. 8. O. 
1914; also, except for increased subsistence 
allowance for dependents as saved to cer- 
tain officers under saved pay provisions of 
Career Compensation Act of 1949. said 
Reserve officers may not be paid rental or 
subsistence allowance by Govt. while at 
same time receiving quarters and sub 
sistence in kind from hospitals. 29 0. G 
163, amplified 

Dependents: 
Children: 

Status of ward as dependent—Army 
officer who was given legal custody and 
control of minor child without effect- 
ing its legal adoption through judicial 
proceedings as required by statutes of 
State in which child was domiciled is 
not entitled under act of June 10, 1922 
as amended. and Pay Readjustment 
Act of 1942, to increased rental and 
subsistence allowances as for officer 
with dependent child................. 

Stepchildren—stepchild of member of 

uniformed services may be regarded 
after death oi chiid’s blood parent, as 
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Dependents—C ontinued 
Children—Continued 
dependent within meaning of that 
term as defined in sec. 102 (g), Career 
Compensation Act of 1949, so as to 
authorize payment of increased allow 
ances to member on account of such 
dependent stepcehild.................. 
Naval aviation cadets—entitlement as af- 
fected by subsistence at Govt. expense— 
while sec. 4, Naval Aviation Cadet Act of 
1942, as amended by sec. 527, Career Com 
pensation Act of 1949, provides that avia- 
tion cadets on active duty shall be entitled 
to receive same allowance for subsistence 
as is authorized for officers of Navy, said 
cadets are not entitled to such allowance 
at all times on monthly basis as is pro- 
vided for naval officers by sec. 301 of 1949 
act, but only on that basis when not sub 
sisted at Govt. expense 


SUITS: 


Parties—United States as real party in in- 
terest as to suit to recover building, etc., 
fees assessed by local authorities—use of 
land acquired by U. 8. with consent of 
State is not subject to State or local build- 
ing laws or ordinances, and where Govt. 
contractor, in connection with construc 
tion of veterans hospital on such land, was 
required to pay building and other permit 
fees under statute providing for payment 
of said fees by owners of property involved, 
contractor in making such payments was 
acting solely as agent of Govt. and Govt. 
may sue and be recognized as party in 
interest in action to recover fees so paid_. 


SUNDAYS AND HOLIDAYS: 
Compensation: 


Act of June 29, 1938, as applied to annual or 
monthly basis employees m general— 
regular employees compensated on per 
diem basis who are relieved or prevented 
from working solely because o!f holiday 
are entitled to holiday compensation 
under per diem, etc., employee holiday 
pay statute of June 29, 1938, and there 
fore per diem employees who were con 
verted from temporary to permanent 
status, effective on Labor Day, 1950, 
became permanent employees on that 
day and, having been in pay status on 
workdays immediately preceding and 
following holiday, properly may be con- 
sidered as having been prevented from 
working solely by reason of holiday and 
may be paid their regular compensation 
a 

Holidays falling on workday—employee 

working first shift excused from second 

shift—employee whose regular weekly 
40-hour tour of duty included 16 hours 
on Saturday, Nov. 11, 1950, legal holi- 
day, and who was required to be on duty 





Page | SUBSISTENCE ALLOWANCE—Con. Pago 


144 


152 


344 


INDEX DIGEST 


SUNDAYS AND HOLIDAYS—Con. Page| TAXES—Continued 
Federal—Continued 


Compensation—C ontinued 


during first 8-hour shift, is entitled to 
compensation at twice regular rate for 
duty performed, under provisions of 
sec. 11 of Federal Employees’ Pay Act 
of 1946, and, assuming that he was 
administratively excused from working 
second shift on holiday without loss of 
pay, he is also entitled to compensation 
for eight hours at his regular rate, with- 
out charge to annual leave 

Premium pay—holiday falling on work- 
day—employee working first shift ex- 
cused from second shift—employee 
whose regular weekly 40-hour tour of 
duty included 16 hours on Saturday, 
Nov. 11, 1950, legal holiday, and who 
was required to be on duty during first 
8-hour shift, is entitled to compensation 
at twice regular rate for duty performed, 
under provisions of sec. 11 of Federal 
Employees’ Pay Act of 1946, and, assum- 
ing that he was administratively excused 
from working second shift on holiday 
without loss of pay, he is also entitled to 
compensation for eight hours at his 
regular rate, without charge to annual 


Temporary employees appointed to perma- 
nent positions—holiday falling on first 
day of duty—regular employees com- 
pensated on per diem basis who are re- 
lieved or prevented from working solely 
because of holiday are entitled to holiday 
compensation under per diem, etc., em- 
ployee holiday pay statute of June 29, 
1938, and therefore per diem employees 
who were converted from temporary to 
permanent status. effective on Labor 
Day. 1950, became permanent em 
ployees on that day and, having been in 
pay status on workdays immediately 
preceding and following holiday properly 
may be considered as having been pre 
vented from working solely by reason of 
holiday and may be paid their regular 
compensation lor that day 

Holidays—compensation. See Sundays And 

Holidays. compensation. 


TAXES: 
Federal: 


Employers’ contribution—Old-Age and 
Survivors Insurance tax—forms and 
procedure—Gen. Regs. 96—Supp. 5, 
Dee. 19, 1950. 

Excise—gasoline—Govt. purchases—legal 
liability for payment of Federa! and 
Arizona gasoline taxes rests upon pro- 
ducer, distributor or vendor and is in 
no way affected by failure to collect tax 
from consumer, so that amounts repre 
senting such taxes collected by conces 
sioner incident to sale of gasoline under 
Govt. contract should be included in 
gross receipts upon which franchise fee 


payable to U. 8S. is computed under 


Internal Revenue: 
Deceased employees’ lump-sum leave 
payments—Gen. Regs. 104—Supp. 1, 


Deceased employees’ unpaid salary— 
Gen. Regs. 104—Supp. 1, Oct. 23, 1950- 
Old-Age and Survivors Insurance tax— 
forms and procedure—Gen. Regs. 96— 
Supp. 5, Dec. 19, 1950. 
Real estate transactions: 
Government liability: 

Use of land acquired by U_ 8. with 
consent of State is not subject to 
State or local building laws or 
ordinances, and where Govt. con 
tractor, in connection with construc 
tion of veterans hospital on such 
land, was required to pay building 
and other permit fees under statute 
providing for payment of said fees 
by owners of property involved, 
contractor in making such payments 
was acting solely as agent of Govt. 
and Govt. may sue and be recog 
nized as party in interest in action to 
recover fees so paid 

Under contract expressly providing 
that U. S. shall bear all costs and 
expenses in conveyance of real 
property in connection with reloca- 
tion of railroad line, contractor may 
be reimbursed cost of documentary 
stamps, required to be affixed to all 
deeds by Internal Revenue Code 
which specifically exempts U. §8. 
from such liability, not as reim- 
bursement of tax imposed by U. 8. 
but as item of cost of relocating 
railroad line 

Salary deductions: 
Income tax withholding: 

Government salary tables: 

Cire. Letter B-50870, Oct. 5, 1950__.. 
Cire. Letter B-50870, Nov. 22. 


Old-Age and Survivors Insurance tax— 
forms and procedure—Gen. Regs. 96— 
Supp. 5, Dec. 19, 1950. 

Social security tax withholding—Govern- 
ment salary tables—Circ. Letter B- 
50870, Nov. 22, 1950 

Scope of tax exemption provision—tax 
clause in construction contract which 
provides for reimbursement of taxes paid 
by contractor ‘‘to the Federal Govern 
ment or any person,” refers to Federal 
taxes only, words ‘‘any person” having 
reference only to persons acting for or on 
behalf of Federal Govt. and not to State 
or loca! officials, therefore, contractor 
may not be reimbursed amount repre 
senting Arizona State excise tax paid in 
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TAXES—Continued 





Federal—Continued 

connection with contract work. 27 O. 
G. 767, distinguished................... 
Municipal—occupational, trade, ete.—Gov- 
ernment liability—use of land acquired by 
U. 8. with consent of State is not subject 
to State or local building laws or ordi 
nances, and where Govt. contractor, in con- 
nection with construction of veterans hos- 
pital on such land, was required to pay 
building and other permit fees under 
statute providing for payment of said fees 
by owners of property involved, contractor 
in making such payments was acting solely 
as agent of Govt. and Govt. may sue and 
be recognized as party in interest in action 
to recover fees so paid 
Set-off. See Set-Of. 


State: 


Excise or franchise tax—Govt. reimburse- 
ment liability—tax clause in construction 
contract which provides for reimburse 
ment of taxes paid by contractor ‘‘to the 
Federal Government or any person,” 
refers to Federal taxes only, words “any 
person”’ having reference only to persons 
acting for or on behalf of Federal Govt. 
and not to State or local officials, there 
fore, contractor may not be reimbursed 
amount representing Arizona State ex- 
cise tax paid in connection with contract 
work. 27C. G. 767, distinguished...... 

Exemption certificates—applicability to gaso- 

line purchases in Alabama—Circ. Letter 

A~-28105, Aug. 23, 1950. 

Gasoline: 

Purchases in Alabama—Circ. Letter 
A-28105, Aug. 23, 1950................ 
Purchases in Arizona—legal liability for 
payment of Federal and Arizona gas 
oline taxes rests upon producer, dis 
tributor or vendor and is in no way af 
fected by failure to collect tax from con 
sumer, so that amounts representing 
such taxes collected by concessionei 
incident to sale of gasoline under Govt. 
contract should be included in gross 
receipts upon which franchise fee 
payable to U. 8. is computed under 

Real estate—state statutory or constitu- 
tional exemptions—use of land acquired 
by U.S. with consent of State is not sub- 
ject to State or local building laws or 
ordinances, and where Govt. contractor, 
in connection with construction of vet 
erans hospital on such land. was requir 
ed to pay building and other permit fees 
under statute providing for payment oi 
said fees by owners 01 property involved 
contractor in making such payments 
was acting solely as agent of Govt. and 
Govt may sue and be recognized as 
party in interest in action to recover fees 
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Status as personal or official—reservation of 


accommodations—telegrams reserving 
hotel accommodations for press corre 
spondents and others attending conference 
sponsored by Govt. may be considered as 
official business and cost of such telegrams 
may be paid from funds appropriated for 
administrative expenses of sponsoring 


Increases—Government liability—rates 
fixed by contract between public utility 
company and patron thereof are subject 
to legislative regulation and are super- 
seded by schedule of rates prescribed by 
legislature or commission to which it has 
delegated its regulatory power and 
therefore increase in telephone service 
rates authorized by Railroad and Public 
Utilities Com. of State of Tenn. to take 
effect on June 1, 1950, may be paid for 
service furnished Govt. in June. even 
though new contracts with telephone 
company providing for higher rates were 
erroneously fixed to take effect at later 
BD . cxncupesverecepenquvanceravenscave 

Rate prescription authority generally— 
finality of company fixed raves—rates 
fixed by contract between public utility 
company and patron thereof are subject 
to legislative regulation and are super 
seded by schedule of rates prescribed by 
legislature or commission to which it has 
delegated its regulatory power and 
therefore increase in telephone service 
rates authorized by Railroad and Public 
Utilities Com. of State of Tenn. to take 
effect on June 1, 1950, may be paid for 
service furnished Govt. in June, even 
though new contracts with telephone 
company providing for higher rates were 
erroneously fixed to take effect at later 


TRANSPORTATION : 


Baggage. See Transportat:on, household effects 
Billing: 


Form and procedure tor use: 
Passenger transportation: 
Gen. Regs. 108—Supp. 2, Apr. 16, 


Gen. Regs. 108, Supp. 3, April 27, 1951_ 
Gen. Regs. 108, Supp. 3—Revised, 

en 
Gen. Regs. 108, Supp. 4, June 14, 1951... 


Bills—settlement of—Gen. Regs. 13, Nov. 25, 


OE Sen 


Damage, loss or destruction oj property in 


transit. See Property. public, damage. loss. 
or destruction, ransit, 


Dependents: 


Air travel—availability o) rai) transporta- 
tion—where dependents of Navy officer 
performed travel to new station by com- 
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TRANSPORTATION—Continued 


Dependents—(Continued 
mercial aircraft at personal expense 
rather than by available rail transporta 
tion, such travel is to be regarded, under 
act of Apr. 27, 1946, and Navy Travel 
Instructions promulgated pursuant 
thereto, as land travel for which reim- 
bursement may be made on mileage 
basis only, notwithstanding available 
rail transportation was not desirable for 
travel of dependents. -................... 


Authorization procedure, requirements, 
ete., in general: 

Advance authorization requirement—in 
view of requirement in sec. 1, Admin- 
istrative Expenses Act of Aug. 2. 1946, 
that reimbursement of expenses of 
transportation of employee’s immed- 
iate family upon change of official duty 
station be authorized in order directing 
employee’s travel, employee who was 
transferred between official duty sta- 
tions outside continental U. S., under 
orders which did not authorize trans- 
portation of immediate family due to 
lack of available housing for depend- 
ents, may not be reimbursed for ex 
penses incurred by wife in traveling to 
new station without advance author- 
ization. 29 C. G. 526, distinguished... 


Employees in armed forces reserve call- 
ed to active duty—while sec. 7, admin- 
strative expense statute of Aug. 2, 
1946, does not specifically refer to ex- 
penses of returning to U. S. depend 
ents and household effects of em- 
ployees in armed forces reserve station 
ed overseas who are summoned to 
active duty, administrative orders 
may be issued authorizing return 
transportation at Govt. expense of 
dependents and household effects of 
such employees when called to active 


Return of dependents to U. S. prior to 
return of employee—while, usually, 
employees are not entitled to reim- 
bursement under act of Aug. 2, 1946, 
for expenses incurred in returning their 
dependents and household effects to 
U.S. unless issuance of orders for their 
own return is contemplated, in view of 
desire of administrative office and em 
ployees stationed in Philippines to re- 
turn to U.S. dependents and personal 
effects in ad vance of employees’ return 
because of hostilities in Far East, 
authority for reimbursement of ex- 
penses so incurred may be included in 
orders later issued for return of em- 
ployees, provided prior return of de 
pendents, etc., is administratively 
determined to be in Govt.’s interest. 
29C.G 160. amplified 
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TRANSPORTATION —Continued 
Dependents—Continued 
Employees appointed or assigned to duty 


Dependents acquired while on temporary 


duty in U. S.—provisions of sec. 7, 
administrative expense statute of Aug. 
2, 1946, authorizing transportation at 
Govt. expense of newly appointed 
employees and their dependents to 
posts of duty outside continental U. 8., 
may not be regarded as entitling em 
ployee to transport to his official sta- 
tion outside U. 8. at Govt. expense his 
wife whom he married upon return to 
U. 8. on temporary duty, and execu- 
tion by employee of renewal of em 
ployment agreement would not enlarge 
his right in matter.........cccccccons 


Renewal! of employment agreement as 


affecting right to transportation of de- 
pendents acquired while on temporary 
duty in U. S.—provisions of sec. 7, ad- 
ministrative expense statute of Aug. 
2, 1946, authorizing transportation at 
Govt. expense of newly appointed 
employees and their dependents to 
posts of duty outside continenta! U.8., 
may not be regarded as entitling em- 
ployee to transport to his official sta- 
tion outside U. 8. at Govt. expense his 
wife whom he married upon return to 
U. 8. on temporary duty. and execu- 
tion by employee of renewal of em- 
ployment agreement would not enlarge 
his right in matter 


Return to U. S.: 


Employees resigning while in U. S. on 
leave—employees who negotiate 
transfers to other agencies or resign 
while on Jeave of absence accompan 
ied by their dependents from posts 
of duty outside U. S. are not entitled 
to be reimbursed cost of repatriation 
of such dependents who were in U. 
S. at time overseas assignments were 
terminated, there being no obliga- 
tion on part of Govt. to make pay 
ment in lieu of such expenses when 
for any reason transportation in 
kind is not required_...........-.... 


Expense reimbursement basis— while, 
usually, employees are not entitled 
to reimbursement under act of Aug 
2, 1946, for expenses incurred in re- 
turning their dependents and house 
hold effects to U. S. unless issuance 
of orders for their own return is con 
templated, in view of desire of ad- 
ministrative office and employees 
stationed in Philippines to return to 
U. 8. dependents and personal 
effects in advance of employees’ re- 
turn because of hostilities in Far 
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TRANSPORTATION— Continued 
4, Dependents— Continued 
Employees appointed or assigned to duty 


overseas—Continued 


Return to U. S.—Continued 


East, authority for reimbursement 
of expenses so incurred may be in- 
cluded in orders later issued for re- 
turn of employees, provided prior 
return of dependents, etc., is admin- 
istratively determined to be in 
Govt.’s interest. 29 C. G. 160, am- 


Reservists called to active duty—while 
sec. 7, administrative expense sta- 
tute of Aug. 2, 1946, does not specifi 
cally refer to expenses of returning to 
U. S. dependents and household 
effects of employees in armed forces 
reserve stationed overseas who are 
summoned to active duty. adminis- 
trative orders may be issued author- 
izing return transportation at Govt. 
expense of dependents and house- 
hold effects of such employees when 
called to active duty... ............. 


Separation for purpose o: Govt.—while 
return transportation of employees 
from overseas to U. S. at Govt. ex- 
pense for purpose of induction into 
armed forces is not specifically au- 
thorized by sec. 7 of act of Aug. 2, 
1946, said sec. provides, generally, 
that expenses of return transporta- 
tion shall be allowed where separa- 
tion is for reason beyond employee’s 
control, so that where return travel 
of employees to U. S. results in sepa 
rations for purpose of Govt. and for 
reasons beyond employees’ control, 
expenses incident thereto, including 
return of families and household 
effects of employees, properly may 
IIIT cis thitichaabiiahdtiatazemeaee 


Transfers—employees who negotiate 
transfers to other agencies or resign 
while on leave of absence accom- 
panied by their dependents from 
posts of duty outside U. 8S. are not 
entitled to be reimbursed cost of 
repatriation of such dependents who 
were in U. 8. at time overseas assign- 
ments were terminated, there being 
no obligation on part of Govt. to 
make payment in lieu of such ex- 
penses when for any reason trans- 
portation in kind is not required... 


Subsequent reassignment to other over- 
seas stations—lack of available housing 
as affecting—in view of requirement 
in sec. 1, Administrative Expenses Act 
of Aug. 2, 1946, that reimbursement of 
expenses of transportation of em- 
Ployee’s immediate family upon 
change of officiai duty station be au- 


Page | TRANSPORTATION—Continued 

Dependents—Continued 

Employees appointed or assigned to duty 
overseas— Continued 

thorized in order directing employee’s 

travel, employee who was transferred 

between official duty stations outside 

continental U. 8. under orders which 

did not authorize transportation of 

immediate family due to lack of availa- 

ble housing for dependents, may not 

be reimbursed for expenses incurred 

sO by wife in traveling to new station 

without advance authorization. 29 

C. G. 526, distinguished. -............. 


Fiscal year appropriation chargeable. See 
Appropriation, fiscal year. 

Mileage basis payments—where depend- 
ents of Navy officer performed travel to 
new station by commercial aircraft at 
personal] expense rather than by availa- 
ble rail transportation, such travel is to 
be regarded, under act of Apr. 27, 1946, 
and Navy Travel Instructions promul- 
gated pursuant thereto, as land travel for 

80 which reimbursement may be made on 
mileage basis only, notwithstanding 
available rail transportation was not 
desirable for travel of dependents....... 


On discharge—regular Army officer dis- 
charged without relief from active duty 
in Army of U. S.—termination of Regu- 
lar Army officer’s temporary active duty 
commission in Army of U. 8 concur- 
rently with honorable discharge from 
Regular Army under sec. 509 (h), act of 
Aug. 7, 1947, may be considered tanta- 
mount to relief from active duty in con- 
nection with which he is entitled under 
sec. 12, Pay Readjustment Act of 1942 
as amended, to transportation of de 
pendents at Govt. expense from last duty 
I eciinnnsnneenigneenneriniet 

478 On release from active duty—place to 
which entitled—under travel allowance 
provisions of sec. 12 of Pay Readjust- 
ment Act of 1942, as amended, Naval 
Reserve officer is entitled, upon release 
from active duty, to mileage and trans- 
portation of dependents to his home of 
record at time of being called to active 
duty, and therefore Reserve officer who 
is released from active duty at his home 
of record would not be entitled to trans 
portation for himself and dependents to 
another place selected by him as his 


Power of attorney matters. See Powers of 
Attorney 

Requirement that dependent travel for 
purpose of residing with officer—sec. 12 
of Pay Readjustment Act of 1942, and 
regulations issued pursuant thereto, as 
well as sec 102 (g) of Career Compensa- 
tion Act of 1949 contemplate that trans- 
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TRANSPORTATION—Continued Page | TRANSPORTATION—Continued Page 
Dependents—Continued Household effects—C ontinued 
portation shall be furnished to otherwise Authorization procedure, requirements. 
eligible dependent parent of officer only etc., in general—Continucd 
in event that travel is performed to household effects of such employees 
officer’s new permanent station for when called to active duty.......... 80 
purpose of residing there as member of Return of household effects to U. S. 
his son’s household, so that where prior to return of employee—while, 
dependent father does not travel to usually, employees are not entitled to 
officer’s new station, but goes instead to reimbursement under act of Aug. 2, 
another location, officer is not entitled to 1946, for expenses incurred in return- 
reimbursement on account of travel so ing their dependents and household 
ivcotsinbtine chatesiowinthiddance 397 effects to U. 8S. unless issuance of 
Travel to point other than new station— orders for their own return is con- 
sec. 12 of Pay Readjustment Act of 1942. templated, in view of desire of ad- 
and regulations issued pursuant thereto, ministrative office and employees 
as well as sec. 102 (g) of Career Compen- stationed in Philippines to return to 
sation Act of 1949 contemplate that U. S. dependents and personal effects 
transportation shall be furnished to in advance of employees’ return be- 
otherwise eligible dependent parent of cause of hostilities in Far East, author- 
officer only in event that travel is per- ity for reimbursement of expenses so 
formed to officer’s new permanent incurred may be included in orders 
station for purpose of residing there as later issued for return of employees. 
member of his son’s household, so that provided prior return of dependents, 
where dependent father does not travel etc., is administratively determined 
to officer’s new station, but goes instead to bein Govt.’sinterest 29C. G. 160, 
to another location, officer is not en SII inn ccencnincimnitnunmgbiialttiiies a) 
titled to reimbursement on account of Damage, loss, or destruction. See Proper 
EE Bt I on wesitnenomnnsinirien 397 ty, private, damage, loss, or destruction. 
Vessels—foreign—availability of American Employees appointed or assigned to duty 
vessel—provisions of sec. 901 of Merchant overpass 
Marine Act o! 1936, requiring use of Return to U. S.: 
ships registered under laws of U. 8., are Expense reimbursement basis—while, 
applicable to travel of dependents as well usually, employees are not entitled 
as employees, so that employee. ac- to reimbursement under act of Aug. 
companied by his dependents. who re 2, 1946. for expenses incurred in re 
turned to U. 8. on foreign ship when turning their dependents and house 
American vessels were available would hold effects to U. S. unless issuance of 
be entitled to reimbursement for land orders for their own return is con- 
travel only at statutory rate in amount templated, in view of desire of ad- 
not in excess of constructive cost of ministrative office and employees 
direct travel by American vessel from stationed in Philippines to return to 
his last duty station to port of debarka- U. 8. dependents and personal ef- 
© ga patente AN ment lO cal 407 fects in advance of employees’ return 
ccna iat. Mehiiien.- Seiiaiees lie because of hostilities in Far East, 
Traveling expenses, fares, lowest first-class euthority for reimbursement of es- 
Meubles. penses so incurred may be included 
in orders later issued for return of 
Freight—charges—damages, loss, or de- employees, provided prior return of 
struction in transit. See property, private. dependents, etc., is administratively 
damage, loss. or destruction, transit. determined to be in Govt ’s interest 
Household effects: 29 C. G. 160, amplified.............. 80 
Authorization procedure. requirements, Reservists called to active duty—while 
etc., in general: sec. 7, administrative expense statute 
Employees in armed forces reserve called of Aug. 2, 1946, does not specifically 
to active daty—while sec. 7, adminis- refer to expenses of returning to U. 
trative expense statute of Aug. 2, 1946, 8. dependents and household effects 
does not specifically refer to expenses of employees in armed forces reserve 
of returning to U. 8. dependents and stationed overseas who are sum- 
household effects of employees in moned to active duty, administrative 
armed forces reserve stationed overseas orders may be issued authorizing 
who are summoned to active duty, return transportation at Govt. ex- 
administrative orders may be issued pense of dependents and household 
authorizing return transportation at effects of such employees when called 
Govt. expense of dependents and @ astiee Gy... nc Ac A 80 
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TRANSPORATION—Continued 
Household effects—Continued 
Employees appointed or assigned to duty 
overseas —Continued 
Returned to U. S.—Continued 
Separation for purpose of Govt.—while 
return transportation of employees 


from overseas to U. 8S. at Govt. 


expense for purpose of induction 
into armed forces is not specifically 
authorized by sec. 7 of act of Aug. 2, 
1946, said sec. provides. gencrally, 
that expenses of return transporta- 
tion shal] be allowed where separ- 
ation is for reason beyond employee’s 
control, so that where return travel 
of employees to U.S results in sep- 
arations for purpose of Govt. and for 
reasons beyond employees’ control, 
expenses incident thereto, including 
return of families and household 
effects of employees, properly may 
DE vniinncccndaimtnninnninee 


Fiscal year appropriation chargeable. See 
Appropriations, fiscal year, appropria- 
tion chargeable with household effects trans- 
portation. 

Regulations — retroactive operation — re- 
vised schedule of rates for reimbursement 
of cost of shipping household effects of 
civilian employees appearing in E. O 
No. 10196, approved Dec. 20, 1950, was 
made retroactively effective to Sept. 23. 
1950. so as to enable employees to be 
reimbursed approximate sum expended 
in connection with shipment of their 
effects as contemplated by act of Aug. 2, 
1946 and therefore application of in 
creased rates is authorized in cases where 
travel was authorized or approved and 
commenced on or after Sept. 23, 1950___. 

Voucher forms and procedure—Gen. Regs. 
88—Second Revision, Nov. 7, 1950. 

Requests: 

Certification—Gen. Regs. 88—Second Re 
SE, Te Ml imoencninaeneernnes 

Disposition of spoiled or canceled re- 
quests—Gen. Regs. 108—Supp. 1, July 


Forms and procedure for use generally— 
Gen. Regs. 108—Supp. 1. July 3, 1950.... 
Lost or stolen: 
Gen. Regs. 108, Supp. 3, April 27, 1951_- 
Gen. Regs. 108, Supp. 3—Revised, May 
ST steruntametcheactbaineanm init 
Reporting procedure, etc., generally— 
Gen. Regs. 108—Supp. 1, July 3 1950_. 
Voucher information requirements— Gen 
Regs. 88—Second Revision, Nov 7, 1950. 
Tickets—unused or partially used—pro- 
cedure generally—Gen. Regs. 108—Supp 
ii ainlatniattnaeinahieticitipiiahe 
Vessels—damage, loss, or destruction of 
property in transit. See Property, public. 
damage, (oss, or destruction, transit 
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Page| TRAVEL ALLOWANCE: 
Military, naval, etc.. personne! generally: 
Reenlistment or extension of enlistment: 
Enlisted members of Navy who, upon 
discharge at expiration of their en- 
listments, voiuntarily reenlist or 
extend their enlistments during tem- 
porary period provided by act of July 
27, 1950, and E. O No 10145 issued 
pursuant thereto, extending all en- 
listments in armed services for period 
not to exceed 12 months, may be paid 
travel allowance and for unused Icave 
to their credit at time of discharge___- 
Enlisted members of armed forces who, 
after completing their normal term of 
service and while serving involun- 
tarily in 12 month extension of enlist- 
ments authorized by act of July 27, 
1950. and E O No. 10144 issued pur- 
suant thereto, are discharged for 
purpose of reeniisting.in Regular 
Army may be paid travel allowance 
and for unused leave to their credit at 
time of such discharge. ............... 


Waivers—legality—waiver o: travel allow- 
ance if supported by proper consideration 
constitutes valid contract between en- 
listed man and Govt. and is binding upon 
parties, and therefore enlisted man of 
Naval Reserve who requested to be dis 
charged at particular place instead of 
being transferred to designated separation 
center within continental limits of U. 8S. 
for processing and discharge, as provided 
for by applicable Navy regulations, and in 
consideration thereof waived his right to 
travel allowance. may not thereafter be 
paid such allowance. ..................... 

TRAVELING EXPENSES: 

Advances of funds: 

Application for, and accounting proce- 
dure—revised procedure—Gen. Regs. 
88—Second Revision. Nov 7. 1950_..... 

Repayment of unused portions—revised 
procedure—Gen Regs. 88—Second Re- 
NSE, Se Si witcdcaccuccteabeares 

Air travel: 

Travel by privately owned aircraft: 

See, also, Mileage, ur travel. travel by 
privately owned aircraft 

Payment basis, in general—in view of 
sec. 4, Travel Expense Act of 1949, 
authorizing reimbursement of Govt. 
employees upon commuted basis for 
use of privately owned airplanes in 
performance of official travel, an em 
ployee may not be paid rental charge 
for use of his own airplane on official 
business at rate comparable with 
charges made by commercial! operators 
for that mode of transportation. as 
such rate would include compensation 
for pilot and. therefore, would result 
in extra compensation for employee.. 
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Appropriation availability—fiscal year limita- 
tion miatters. See Appropriations, fiscal 
year. 

See Traveling erpenses, ve- 

hicles. 

Boards, commissions, committees, etc.: 

Veterans’ Education Appeals Board mem- 

bers: 

Authorization authority—while act of 
July 13, 1950, creating Veterans’ 
Education Appeals Board provides 
for payment of its administrative ex- 
penses out of appropriations available 
for administrative expenses of Veter- 
ans Adm., Board acts as Federal 
activity independent of Adm., so that 
under act of Aug. 2, 1946, as amended, 
Board member may be regarded as 
having same authority as head of de- 
partment to authorize official travel, 
including official travel of any person- 
nel under his jurisdiction, without 
delegation of authority from Admr. of 
WE PE nkloccasconcudbkuane 

Members of Veterans’ Education Ap- 
peals Board created by act of July 13, 
1950, are subject to Standardized Govt. 
Travel Regs. to extent that those reg- 
ulations are not inconsistent with sec. 
2 of act authorizing payment of their 
necessary travel] and subsistence ex- 
penses, and therefore lowest available 
first-class transportation provision of 
travel regulations, which is consistent 
with travel authorization in sec. 2 of 
act, is for application to travel per 
formed by members of Board_........ 

Statutory reimbursement limitation— 
provision in act of July 13, 1950, for 
necessary travel and subsistence ex- 
penses for members of Veterans’ Edu- 
cation Appeals Board creates excep- 
tion to sec. 3, Travel Expense Act of 
1949, which otherwise would permit 
per diem in lieu of subsistence for such 
members, so that Board members 
may be reimbursed for subsistence 
expenses only upon actual expense 

Civilians appointed or assigned to duty over- 
seas: 

Administrative discretion, in general—re 
quirement in Administrative Expenses 
Act of 1946 as amended by act of Sept. 
23, 1950, that there be administratively 
determined in advance the period of 
foreign service necesgary to entitle trans 
feree or new appointee to return travel 
and transportation does not apply to 
employee transferred without such de- 
termination prior to effective date of 
amending act. so that employee so 
transferred who resigns after completing 
term of service as now may be adminis 
tratively determined, but not less than 


seas— Continued 
one year, is entitled to return travel and 
transportation at Govt. expense and 
may include all service on or after effee- 
tive date of 1950 act in computing such 
term of service 


Applicability of statutory authorization, in 
general: 





Requirement in Administrative Ex- 
penses Act of 1946 as amended by act 
of Sept. 23, 1950, that there be admin- 
istratively determined in advance the 
period of foreign service necessary to 
entitle transferee or new appointee to 
return travel and transportation does 
not apply to employee transferred 
without such determination prior to 
effective date of amending act, so that 
employee so transferred who resigns 
after completing term of service as now 
may be administratively determined, 
but not less than one year, is entitled 
to return travel and transportation at 
Govt. expense and may include all 
service on or after effective date of 1950 
act in computing such term of service. 


While Administrative Expenses Act of 
1946 as amended by act of Sept. 23, 
1950, provides for minimum period of 
service before employees assigned to 
foreign duty stations become entitled 
to return travel and transportation ex- 
penses, new appointees assigned to 
foreign posts of duty for 12 months or 
other definite periods agreed upon 
prior to effective date of amending act 
may be returned at Govt. expense 
when all commitment conditions exist- 
ing at time of initial appointment 
have been fulfilled.................... 


Minimum service period requirement: 
Employees in service overseas on date of 
general authorizing statute: 
Requirement in Administrative Ex- 
penses Act of 1946 as amended by 
act of Sept. 23, 1950. that there be 
administratively determined in ad- 
vance the period of foreign service 
necessary to entitle transferee or new 
appointee to return travel and trans- 
portation does not apply to em- 
ployee transferred without such 
determination prior to effective 
date of amending act, so that em- 
ployee so transferred who resigns 
after completing term of service as 
now may be administratively deter- 
mined, but not less than one year 
is entitled to return travel and trans- 
portation at Govt. expense and may 
include all service on or after effec 
tive date of 1950 act in computing 
such term of service. ............... 
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overseas—Continued 

Minimum service period requirement— 
Continued 

Employees in service overseas on date of 

general authorizing stat ute—Con. 
While Administrative Expenses Act 
of 1946 as amended by act of Sept. 
23, 1950, provides for minimum 
period of service before employees 
assigned to foreign duty stations be- 
come entitled to return travel and 
transportation expenses, new ap- 
pointees assigned to foreign posts of 
duty for 12 months or other definite 
periods agreed upon prior to effective 
date of amending act may be re- 
turned at Govt. expense when all 
commitment conditions existing at 
time of initial appointment have 
TR I Eintcanncenssendpacucens 

Time to be counted toward required 
period—requirement in Administra- 
tive Expenses Act of 1946 as amended 
by act of Sept. 23, 1950, that there be 
administratively determined in ad- 
vance the period of foreign service 
necessary to entitle transferee or new 
appointee to return travel and trans- 
portation does not apply to employee 
transferred without such determina- 
tion prior to effective date of amending 
act, so that employee so transferred 
who resigns after completing term of 
service as now may be administra 
tively determined, but not less than 
one year is entitled to return travel 
and transportation at Govt. expense 
and may include all service on or after 
effective date of 1950 act in computing 
such term of service.................. 

Persons residing outside continental 

U. S. appointed for duty thereat—return 

to U. S. upon separation—while gen- 

erally, sec. 7, Administrative Expenses 

Act of 1946, as amended, requires al- 

lowance of expenses of return travel and 

transportation of employees to conti- 
nental U. 8S. upon separation from 
service, employee locally hired in Alaska 
who claims residence in continental 

U. 8. must establish as fact, before he 

becomes entitled as matter of right to 

allowance of expenses of return travel 
and transportation, that his actual 
residence at time of appointment was in 

Co 

Return to U. S. upon separation: 

Effect of resignation from foreign duty 
position—general rule—while there is 
no authority under administrative 
expense statute of Aug. 2, 1946, for 
furnishing at Govt. expense of return 
transportation to U. 8. to employees, 
including new appointees, from their 


251 


251 
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Civilians appointed or assigned to duty 


overseas—Continued 


Return to U. S. upon separation—Con. 


foreign duty posts upon resignation 
prior to termination of appointments, 
except when in Govt.’s interest or for 
reasons beyond employees’ control, in 
view of administrative commitments 
previously made to such employees 
serving in Alaska under indefinite 
appointments to furnish return trans- 
portation upon completion of 12 
months’ service, and provided no 
such further commitments are entered 
into, such employees may be furnished 
return transportation at Govt. expense 
in accordance with commitments as 
Employees serving under indefinite 
appointments—while there is no 
authority under administrative ex- 
pense statute of Aug. 2, 1946, for 
furnishing at Govt. expense of return 
transportation to U. 8. to employees, 
including new appointees, from their 
foreign duty posts upon resignation 
prior to termination of appointments, 
except when in Govt.’s interest or for 
reasons beyond employees’ control, 
in view of administrative commit- 
ments previously made to such em- 
ployees serving in Alaska under 
indefinite appointments to furnish 
return transportation upon comple 
tion of 12-months’ service, and pro 
vided no such further commitments 
are entered into, such employees may 
be furnished return transportation at 
Govt. expense in accordance with 
commitments as made................ 
Separation for purpose of Govt.—while 
return transportation of employees 
from overseas to U. 8. at Govt. expense 
for purpose of induction into armed 
forces is not specifically authorized 
by sec. 7 of act of Aug. 2, 1946, said 
sec. provides, generally, that expenses 
of return transportation shall be 
allowed where separation is for reason 
beyond employee’s control, so that 
where return travel of employees 
to U. 8. results in separations for 
purpose of Govt. and for reasons 
beyond employees’ control expenses 
incident thereto, including return of 
families and household effects of 
employees, properly may be allowed... 


Separation prior to departure from U. S.— 


employee, serving under employment 
agreement requiring three years’ service 
in Alaska in order to entitle him to 
return transportation, unless separated 
for reasons beyond his control. who was 
furnished transportation to Oklahoma 
to attend training school prior to under- 
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Civilians appointed or assigned to duty 
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TRAVELING EXPENSES—Continued Page| TRAVELING EXPENSES—Continued Page 
Civilians appointed or assigned to duty Leaves of absence—Continued 


overseas—Continued 
taking his Alaska assignment and who 
elected to resign rather than be in- 
voluntarily separated after failing his 
training course. may be regarded as 
having been separated for reasons 
beyond his control so as to be entitled to 


was completed; however, such em 
ployee would not be entitled to per 
diem for travel time and cost of return 


Temporary duty—Continued 
transportation to his official station in 
absence of evidence that cost of such 
return travel was in excess of cost 
which would have been incurred had 
he proceeded to his official station 
immediately upon termination of 


Private parties—reimbursement procedure— 


Gen. Regs. 88—Second Revision, Nov. 7, 


payment of traveling expenses to point of SE censeudecanaiebniediimemaaneniiets 443 
hire. ....-.-.------------ aegehpoenoers 457 Return to headquarters—employee who 
Dependents. See Transportation, dependents. was ordered to perform duty at termi- 
Fares—lowest first-class limitation—applica- nation of his leave status on Friday, 
bitip—memhess of Bends and Com Dee. 29, 1950, is entitled to per diem 
missions—members of Veterans’ Educa- from Jan. 2, 1951—~Jan. 1 being a legal 
tion Appeals Board created by act of July holiday—to date such duty was com- 
13, 1950, are subject to Standardized Govt. pleted; however, such employee would 
Travel Regs. to extent that those regula- not be entitled to per diem for travel 
tions are not inconsistent with sec. 2 of time and cost of return transportation 
act authorizing payment of their necessary to his official station in absence of 
travel and subsistence expenses, and evidence that cost of such return 
therefore lowest available first-class trans- travel was in excess of cost which 
portation provision of travel regulations, would have been incurred had he pro- 
which is consistent with travel authori- ceeded to his official station immedi- 
zations in sec, 2 of act, is for application to ately upon termination of leave_-....- 443 
travel performed by members of Board... 402 Temporary duty ordered prier to de 
daty : parture on lea lace of te y 
General rule—rule that employee must sialiiee mnoeeer 
duty changed while on leave—em- 
bear expenses of travel to first official : 
ployee who was authorized, prior to 
headquarters of his position refers to 
permanent duty station of ition and Geperture en annual leave fom his 
¥ ae headquarters, to proceed on official 
not first temporary station at which he 
travel from place of leave to places of 
actually performs duty 373 B 
on ee ee temporary duty and return to head- 
Temporary duty en route—appointee who eaten, teh wens. ten a 
receives notice of his appointment to q " 3 
7 changed pursuant to specific orders 
position located at another point and 
who is required to travel by circuitous while at place of leave, is entitled to 
route to perform temporary duty before be paid traveling expenses, including 
reaching his official station is entitled to orm ae ae - 
reimbursement of traveling expenses for a. on akemeel ae i - 
entire journey less constructive cost of ae aa — eenets cudnt 
direct travel from place where notice of ii : Pas yp re <i hom ani 
appointment reached him to first official sual: abana — oa oe 
headquarters of his new position........ 373 - q 
Leaves of absence: for leave purposes..........-.-----2--- os 
Military personnel on furlough generally— Personal convenience—illness en route— 
general -ule—where member of military return to station—scope of statutory author- 
service is granted leave of absence at ity—sec. 3, Travel Expense Act of 1949, as 
completion of which he is permitted for amended by act of Apr. 26, 1950, and regu- 
his own convenience to report at new lations promulgated thereunder, providing 
station at or near place of leave for fur- that civilian officers and employees travel- 
ther transfer to new assignment, travel ing for Govt. who become incapacitated 
involved is to be regarded as having been due to illness or injury, not due to own 
performed incident to leave and not in misconduct, shall be allowed prescribed 
public interest, and expenses thereof per diem allowances and transportation 
must be borne by traveler..........---- 19 expenses to designated posts of duty, are 
Temporary duty: applicable only to those officers and em- 
Holiday intervening—employee who was ployees who become incapacitated on or 
ordered to perform temporary duty at after effective date of amendment and 
termination of his leave status on regulations, so that employee incapaci- 
Friday. Dec. 29, 1950, is entitled to tated prior thereto may not be paid per 
per diem from Jan.2 1951—Jan. 1 being diem for period of incapacity extending 
a legal holiday—to date such duty beyond that date..........-----------.--- 50 
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Return to headquarters due to illness. See 
Traveling Expenses, personal convenience. 
illness en route 

Separation from service—civilians appointed 
or assigned to duty overseas. See Trarel- 
tng Expenses, civilians appointed or assigned 
to duty overseas 

Temporary duty—during leave of absence. 
See Traveling Expenses, leaves of absence, 
temporary duty. 

Vehicles: 

Parking fees—appropriation availability— 
parking fees incurred by employee inci- 
dent to transaction of official business 
for daytime parking of Govt.-owned 
automobile on privately owned parking 
lot in order adequately to protect valua- 
ble Govt. property stored in automobile 
may be considered as proper travel 
expense item for reimbursement from 
a 

Use of privately owned. 

See, also, Mileage, travel by privately 
owned automobile 


Statutory authorization requirement for 
use within duty station limits—while 
14 U. S. C. 474 authorizes payment of 
transportation expenses incurred by 
Coast Guard personne! on official busi 
ness within limits of their duty station 
for train, bus, streetcar, ferry. bridge, 
and similar fares and tolls, statute is 
silent with respect to use of privately 
owned vehicles for conducting Govt. 
business, and therefore payment may 
not be made for expenses incurred in 
use of privately owned vehicles by 
Coast Guard personne] conducting 
Govt. business within their designated 
posts of duty in absence of some specif- 
ie statutory authority therefor_....... 


Voucher forms—Gen Regs. 88—Second 
Revision, Nov. 7, 1950............-... 


Vesseis—foreign—availability of American 
vessels—provisions of sec. 901 of Merchant 
Marine Act of 1936, requiring use of ships 
registered under laws of U. 8., are applica- 
ble to travel of dependents as well as em- 
ployees, so that employee, accompanied 
by his dependents, who returned to U 8. 
on foreign ship when American vessels 
were available would be entitled to reim 
bursement for land travel only at statutory 
rate in amount not in excess of constructive 
cost of direct travel by American vessel 
from his last duty station to port of de 
NE ncncnintibicnthitintionbiee 


UNIFORMS: 


See Clothing, uniforms. 


VEHICLES: 


Classification for accounting, etc.. purposes. 
See Vehicles, purchases. cost, purchase. and 
other limitations 


321 
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Government—parking fees—appropriation 
availability—parking fees incurred by em- 
ployee incident to transaction of official 
business for daytime parking of Govt. 
owned automobile on privately owned 
parking lot in order adequately to protect 
valuable Govt. property stored in automo- 
bile may be considered as proper travel 
expense item for reimbursement from ap- 
SOORR GHD victiciccctginctcndiccanene 

Purchases—cost, purchase, and other limita- 
tions—passenger car differentiated from 
station wagon—while definition of term 
“station wagons” as used in annua! appro- 
priation acts restricting purchase price of 
passenger motor vehicles, exclusive of 
station wagons, etc., is not believed feasible 
for application in all cases, in view of their 
diversified models, designs, and construc- 
tion which are changing from time to time, 
the Kaiser Vagabond and Traveler, having 
all characteristics of passenger car and 
being primarily constructed for use as 
such, may not be regarded as station 
wagons as that term is used in purchase 
price limitations of annua! appropriation 
acts. but Plymouth Suburban, having all 
characteristics of station wagon, may be 

Travel by privately owned. See Mileage, 
travel by privately owned automobile. 


VESSELS: 


Transportation and travel expense matters. 
See Transportation, Traveling Expenses. 


VETERANS’ ADMINISTRATION: 


Pensions. See Pensions 

Veterans benefits, in general —finality of ad- 
ministrative deter minations—administra- 
tor’s Decision, Veterans Adm.. No. 860, 
Oct. 5, 1950, holding that nonregular mem- 
bers and former members of Army and Air 
Force retired or granted retirement pay 
because o. physica! disability may waive 
their retired pay in favor of pension or 
other compensation payable under laws 
administered by V A. is conclusive upon 
G.A O..and such persons may later waive 
their pension or other compensation for 
purpose of again receiving retired pay 
previously waived........................ 


VIRGIN ISLANDS: 


Appropriations: See Appropriations: Virgin 
Islands. 


VOUCHERS: 


Certification. 
Officers 
Per Diem and/or Reimbursement of Ex- 
penses Incident to Official Travel—re- 
vision—Gen. Regs. 88—Second Revision, 
SRE EE: Saeitakcinhacietectecddaetes 
Petty purchases—form and procedure— 
Gen. Regs. 88—Second Revision. Nov 7 


See Certificates: Certifyrng 
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VOUCHERS—Continued 
Purchases and Services Other Than Per- 
sonal—torm and procedure—Gen. Regs. 
88—Second Revision. Nov 7. 1950........ 
Scheduling of disbursements to payees— 
Gen. Regs. 72— Revised, June 12, 1951... 
Transportation: 
Form and procedure for use: 
Passenger transportation: 


Gen. Regs. 108—Supp. 2, Apr. 16. 
SE dutumnciairnetesmmenmbucusnned 
Gen. Regs. 108 Supp. 3. April 27. 
Pi Rikiadiewetisinedieeneiimenbaneuts 
Gen. Regs. 108 Supp 3—Revised, 


Oe 
Gen. Regs. 108 Supp. 4, June 14, 1951. 
Traveling expenses: 

Appropriation, limitation, or project sym- 
bois—forms and procedure—Gen. Regs. 
88—Second Revision, Nov. 7 1950_..... 

Revision—Gen Regs. 88—Second Revi 
OM SS SO ee 

Travel authority requirements—Gen. Regs. 
88—Second Revision. Nov. 7, 1950 


WAGES: 


Longshoremen, vessel employees, etc. See 
Compensation, vessel employees 


WAIVERS: 


Administrative examination of accounts— 
Acctg. Sys. Memo 14, Jan. 11, 1951....... 


WARRANTS: 


Appropriation—disbursement procedure— 
Acctg. Sys. Memo 15. Apr. 16, 1951 ....... 
Transfer and counter: 
Discontinuance: 
Acctg. Sys. Memo 9—Revised. Aug. 10. 


Acctg. Sys. Memo 9—Second Revision, 
Dee. 11, 1950 


Transfer appropriation: 
Discontinuance: 
Acctg Sys. Memo 9—Revised, Aug. 10, 


Acctg. Sys. Memo $8—Second Revision, 
Dec. 11, 1950 


WITNESSES: 


Fees —administrative hearings—Civil Aero- 
nautics Board—under 49 U. 8. C. 644 (b) 
witness summoned before C. A. B. is 
entitled to same fees and mileage as paid 
witnesses in courts o' U. S. under 28 
U. 8. C. 1821, which allows mileage from 
either permanent or temporary residence 
to which subpoena or summons is sent to 
place of trial and return, so that witness 
who received summons at his temporary 
residence to appear at hearing before 
C. A. B. at his permanent residence may 
be paid fees and mileage authorized for 
said court witnesses, even though there 
was no return to his temporary residence 
after hearing 

Mileage. 


See Mileage. witnesses 
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622 
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“Alteration”—instailation of awnings at 
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Govt. expense on leased building by means ~ 


of brackets and screws which are readily 
removable without injuring or defacing 
exterior building wall would not constitute 
alteration or improvement of leased build- 
ing so as to be subject to 25 percent alter- 
ation, improvement, etc., limitation of sec. 
322, Economy Act of June 30, 1932. 29. 
Ti MII. cnraintenisuusbvetalndiuaniittionne 
“Annual leave accumulated’”—while term 
“accumulated leave” generally means 
amount of unused leave employee is en 
titled to at end of calendar year, in view of 
prohibition in sec. 1212. General Appro- 
priation Act, 1951, upon payments for 
annua! leave accumulated during 1950 
and unused June 30, 1951. clearly relating 
to additional! accumulations at end of cal- 
endar year 1950, term “annual leave ac 
cumulated” as used therein is to be con 
sidered as referring to annual leave earned 
and unused during calendar year 1950 and 
as having no effect on accumulated leave 
to employee’s credit on Jan 1, 1950_....... 
“Enlistment”—in view of provision in act of 
Aug. 22, 1912, as amended, that enlisted 
men of Navy and Marine Corps who ex 
tend their enlistments thereunder shal) be 
entitled to same pay and allowances as 
though regularly discharged and reenlisted 
immediately upon expiration of term of 
enlistment, such extension of enlistment 
must be considered as an enlistment under 
sec. 207 (a) Career Compensation Act of 
1949, restricting payment of reenlistment 
bonuses to not more than four enlistments 
entered into after effective date thereof... 
“Federal building’—term “Federal build- 
ing” as used in act of June 20, 1936, as 
amended, authorizing operation of con- 
cession stands by blind persons in Federal 
and other buildings in U. S.. may be re 
garded as including buildings leased by 
U.S as well as those owned by U. S., so 
that space in leased post office quarters 
may be used for such purposes, provided 
lessor agrees to such uSage................. 
“Improvement”—installation of awnings at 
Govt expense on leased building by 
means of brackets and screws which are 
readily removable without injuring or de 
facing exterior building wall would not 
constitute alteration or improvement of 
leased building so as to be subject to 25 
percent alteration, improvement, etc., 
limitation of sec 322, Economy Act of 
June 30, 1932. 29 C. G. 63, amplified_.... 
“New enlistment”—extension oi origina! en 
listment or reenlistment by Navy and 
Marine Corps personnel, under provisions 
of act of Aug. 22. 1912, as amended. should 
be considered as new enlistment for pay 
purposes and, therefore, reenlistment 
bonus would be payable under sec. 207 (a) 
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Career Compensation Act of 1949, provid- nection with which he-is entitled under 
ed extension is for two, three, or four years, sec. 12, Pay Readjustment Act of 1942, as 
but not for extension of only one year; nor amended, to transportation of dependents 
may payment of reenlistment bonus be at Govt. expense from last duty station 
made under sec. 207 (c) of 1949 act for 
additional time covered by one-year ex- “Station wagons”—while definition of term 
tension of original enlistment “station wagons” as used in annual ap- 

“Peril of the sea”—damage to Govt. cargo propriation acts restricting purchase price 
caused by vessel equipment which had of passenger motor vehicles, exclusive of 
torn loose during storm may not be at- station wagons, etc., is not believed 
tributed to “peril of the sea” so as to feasible for application in all cases, in view 
relieve carrier of liability where it is not of their diversified models, designs, and 
shown that weather encountered was so construction which are changing from 
unusual! or so severe as to be considered time to time, the Kaiser Vagabond and 
as unforeseeable or not reasonably to be Traveler having all characteristics of 
expected at place and on date ofstorm.... 503 passenger car and being primarily con- 

“Reenlistment”—term “such service” as structed for use as such, may not be re- 
used in sec. 207 (b), Career Compensation garded as station wagons as that term is 
Act of 1949, providing that for purpose of used in purchase price limitations of 
payment of reenlistment bonus an enlist annual appropriation acts, but Plymouth 
ment in one of Regular services following Suburban, having all characteristics of 
compulsory or voluntary active duty in station wagon, may be so regarded 
such service shal] be considered reenlist- “Such service” —term “such service” as used 
ment, refers to service from which en in sec. 207 (b), Career Compensation Act 
listed man was last discharged and, there- of 1949, providing that for purpose of pay 
fore, enlistment in Regular Marine Corps ment of reenlistment bonus an enlistment 
within three months from date of dis- in one of Regular services following com- 
charge from Regular Navy may not be pulsory or voluntary active duty in such 
considered reenlistment so as to entitle service shall be considered reenlistment. 
enlisted man to reenlistment bonus, Navy refers to service from which enlisted man 
and Marine Corps being separate and was last discharged and. therefore. en- 
distinct services 109 listment in Regular Marine Corps within 

“Relief from active duty”—termination of three months from date of discharge from 


Regular Army officer's temporary active minanes snapte coanrmnaaniins 
duty commission in Army of U. 8. con- 


: ; to reenlistment bonus, Navy and Marine 
cursentiy with honevable dissherge from Corps being separate and distinct services 100 
Regular Army under sec. 509 (h), act of Pp 8 r 


Aug. 7, 1947, may be considered tanta WORKING FUNDS: 
mount to relief from active duty in con- See Funds, working. 
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